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[878J  DR  MILES  MEDICAL  COMPANY,  v.  JOHN  D. 
PARK  &  SONS  COMPANY.' 


OBnXOBAia  TO  TH>  dBODIT  OOXnCT  OV  AiraAU  lOB  TBB  flDDEIH 

OIHUUIT. 


[220  u.  &.  smi 

All  ttcttoD>bl#  wniug  is  fowiinlttod  by  oiio  wbo  mftUdO'iBdy  liitsrtawi 
wltti  a  contract  between  two  parties  and  induces  one  of  tbem  to 
break  tiie  contract  to  tbe  injury  of  ttkt  other,  and  In  tbe  absence  ^ 
an  adequate  remedy  at  law  equitable  relief  will  be  granted;  but 
fteld,  in  this  case^  that  plaintiffs  were  not  ^titled  to  relief  as  the 
contract  under  whidi  thej  claimed  was  tnTalid.* 

▲  system  of  contracts  between  manufticturers  and  wholesale  and 
retail  merchants  by  whidi  the  manufacturers  attempt  to  control 
not  merely  the  prices  at  whidi  its  agents  may  sen  its  products, 
but  the  prices  fbr  aU  sales  by  all  dealers  at  wholesale  or  retail 
iHiether  purchasers  or  sub-purdiasers,  eliminating  an  competition 
and  fixing  the  amount  whidi  the  consumer  shan  pay,  amounts  to 

*  Tot  opinion  of  Circuit  Oourt  of  Appeals,  Sixth  Circuit  (164  Vsd. 
Rei^  808),  see  Td.  S,  p.  470. 

*  Syllabus  and  statements  of  aignmsnts  copyrighted  lAU,  bj 
Banks  Law  PnWishtng  Oompsnjw 
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MaaaAa  MMA^MinrnkliM  MAM  iMli   jMuiMJiA^  /rirtll  HiA  < 

f^M«^  »  #^^i(l  l^^f^^mm  U^  mi  mt4m  k(Umm  tmtmi;  s^r  I0  a  i 
f^^^H^ttfi  0ttHU0^  in  tiHi^y^^  yt^*m  m  bU  mUm  ^  UI0  < 

11^  Ht^fU  mthpti^  kit  •  ^t^i^iiii  i^#  4i»dv«d  tfom  fUtatonr 
HH'I#^  MMM^MMfl'  m*^ftH^9i4  yp  iUM  I'MffmiiiuiUm,  Md  «r#  Um  rewaid 

tM»fl'M  »>^  iihiim^^Um  lm*i  «»ji0ri4i  ttitd  Ui#  fi$htM  of  om  not  dls> 
fi|>mlHA  i*lo»  fi^^^  M^^'^  IM»  #«  Ut  MiHiM  tt  imUmi  tra  oatside  of  tbe 
i^i\\*^^  Hf  fhi*  iwfimf  MwM,  nMi  muM  N  4«U>rtttliiod  bj  the  lepil 

11«ii  tHM40>'M>m  >»f  f»h  MH|m(<«M((^  iifoo*min  of  miirttifactare  does  not 
Hio.«i#4^Ht^  ^MM^I"  *^  M»t»  wilct  t»f  MMlcliAii  wntiufiiflured  under  the 

A  tHftti«^fi^i>4«HiH  ftt  Hnt>M(iH^<dil  |)»H)ttfMiiry  m«idMnMi  etundt  on  the 
iH>mf»  ^^othtv  ^^  *^  Hir<M  Id  ^MHf^M  lite  mh  of  hti  product  as  the 
mtitiMff^>nit'»M^  v>r  o<h<^i  uHlf^tiHi,  ami  lh<»  fuel  llmt  the  article  may 
|*tH  m^^  ♦MHfiti*  iHn^f^fliNi  tItHMi  mt  iiwfitf  nMtrlcilooa  whidi 

A  vn^n^ifyHm*^  At  ww^f«MifiM  nHi«^t«»a  «^Wtt«>t  hy  r\\\p  or  notice*  In 
l^h«^^^  vvf  «Nfi^iv^^  r^^f.  <lw  t>rt<<^  tf^  f^tur^  ei^l<4^  et«ii  though 
t^^  ^vk^1i.•4^«^1n  lw»  K«<i>Mi  to  ixMH^hAPj^i-i^.  What^v^  Hithta  the  vann* 
frif^tirfi'  rtthy  h^\^  Vfi  \hk\  tm(i^i^  m^iid  he  hy  aiti^^-Mnenta  that  are 

X^I^Attr^  ^'^^  ^^vitM  ^^f»>m<vr^  TH%  ^iv^nn^  m  re^r^  ty^  raMtraInt  eC 

ttt>  'f*t*W  iV»T»nf<t<*rHUAf» :  t^  wniirnfh  ttr^  rwiiratnt  It  iwwfl  be  reanan- 
♦f^T^  f»n  fA  rtw»  pn>)lf^  anVt  ^»»rn#>i!  af»/l  TfmfNVI  t/>  m^M  la  reaaffliably 

tV*>»<rt!fnfn  hfp  v^\A  n^  fi^hlni^  'piiMfr  pf*))^^ 
X#!»«»fn^fTni  ^r  >^mbJnnt!M»l*  >^(^»iv>h  ^lm}9sn,  >ia^^fi^  Ibr  thrtr  ec^ 
T>tTVfy<w»  1^  ^w^tmv^oti  Af  ^vwpi^  rt i<^  a^/i  ftvrmt  f<r  Tirir^a,  ar^  tn- 
'ittVtMw*  'f^  flt^  poMio  fnw*^  unil  V0I/1 ;  tior  ii?i»  they-  «iTert  hy  ad- 
VanfHir^  ts^)»n^  rhi^  pnfH<Mn»iMn  mcpNH.  v>  aiirive  twnii  ihe  enhknoed 


Digitized  by  VjOOQ IC 


MILBS  MEDIOAIi  00.  V.  J.  P.  ^ABSL  A  80HB  CO.  fi 

BtaXfmmt  «( tbe  Otm. 

murr^,  the  bill  of  complaint  for  want  of  equity.  16A  Fad. 
Rep.  803;  90  C.C.  A.  679. 

The  complainant  Dr.  Miles  Medical  Compai^,  an  Indiana 
0orp(»*ation,  is  engaged  in  the  manufacture  and  sale  of 
proprietary  medkinas,  {irepared  by  means  of  secret  meth- 
ods and  formulas  and  identified  by  distinctive  packages, 
labels  and  trade-marks.  It  has  established  an  extensive 
trade  throughout  the  United  States  and  in  certain  for- 
eign countries.  It  has  been  its  practice  to  sell  its  medi- 
eixtes  to  lobbccs  and  wholesale  druggists  who  in  turn  sell 
to  retail  druggists  for  sale  to  the  consumer.  In  the  case 
df  eadi  remedy,  it  has  fixed  not  only  the  price  of  its 
own  sales  to  jobbers  and  wholesale  dealers,  but  also  the 
wholesale  and  retail  prices.  The  bill  alleged  that  most  of  its 
sabs  were  made  through  retail  druggists  and  that  the  do- 
raand  for  its  remedies  largely  depended  upon  their  [875] 
good  will  and  commendation,  and  their  ability  to  realize  a 
fair  profit;  that  certain  retail  establishmsnts,  particularly 
those  known  as  dl^artment  stores,  had  inaugurated  a  ^^  cut- 
rate  ^  or  "  cut-price  ^  system  which  had  caused  "  mudi  con- 
fusion, trouble  and  damage  ^  to  the  complainant^  business 
and  ** injurious  affected  the  reputation'*  and  ^depleted 
the  sales  ^  of  its  remedies;  that  this  injury  resulted  ^  from  the 
Uct  that  the  majority  of  retail  drugn^sts  as  a  rule  cannot,  or 
believe  that  they  cannot  realise  sufficient  profits  "  by  the  sale 
of  the  medicines  ^  at  the  cut-prices  announced  by  the  cut-rate 
and  department  stores,'*  and  therefore  are  "unwilling  to, 
and  do  not  keep"  the  medicines  "  in  stock  "  or  "  if  kept  in 
stock,  do  not  urge  or  favor  sales  thereof,  but  endeavor  to 
foist  off  seme  similar  remedy  or  substitute,  and  from  the 
fact  that  in  the  public  mind  an  article  advertised  or  an- 
nounced at  *cut'  or  *  reduced'  price  from  the  established 
price  suffers  loss  of  reputation  and  becomes  of  inferior  value 
and  demand." 

It  was  Imrther  alleged  that  for  the  poipose  of  protecting 
^  its  trade  salesaad  husiness"  and  of  conserving  ^  its  good 
will  and  reputation''  the  complainant  had  established  a 
method  **  of  governing^  regulating  and  controlling  the  «aI^ 
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•old  vndor  tMs  agreement  and  agrees  to  render  a  foil  aooomit  and 
remit  the  net  proceeds  on  the  flrat  day  of  each  month  of  and  for 
the  ealee  of  the  month  preceding.  Failure  to  make  such  acconntlng 
and  remittance  within  ten  days  from  the  first  of  each  month  shall 
render  the  whole  account  payable  and  subject  to  draft,  but  the  pro- 
ceeds of  such  draft  shall  not  affect  the  title  of  any  unsold  goods, 
which  shall  remain  in  the  proprietor  until  actually  sold,  as  herein 
proTlded. 

"  It  Is  further  agreed  that  the  consignee  shall  furnish  the  proprietor 
from  time  to  time  upon  donand  full  statements  of  the  stock  of  goods 
of  the  proprietor  on  hand  on  any  date  ^>eclfled  and  that  a  failure 
to  furnish  such  statements  within  ten  days  from  date  of  such  demand 
Shan  be  a  sufficient  cause  for  the  cancellation  of  this  agreement,  and 
a  demand  f6r  the  return  of  the  consigned  good& 

''It  Is  further  agreed  that  the  proprietor  will  cause  each  retail 
package  of  its  goods  to  be  id^tlfied  by  a  number  and  said  consignee 
hereby  agrees  to  furnish  the  said  proprietor  full  reports  upon  proper 
cards  or  blanks  furnished  by  said  {Mroprietor  of  the  disposition  of 
each  dosen  or  fraction  of  sudi  goods  by  means  of  the  identifying  num- 
bers, ^)ecif^ing  the  names  and  addresses  of  the  retail  agents  to  whom 
such  goods  faSTe  been  deliyered  and  the  dates  of  such  delivery,  and 
to  send  sodi  reports  to  said  proprietor  at  least  semi-monthly,  and  at 
any  other  time  on  the  request  of  said  proprietor. 

"^  It  is  understood  and  agreed  between  the  parties  hereto  that  the 
commissioas  herein  specified  shall  not  be  considered  as  earned  by  said 
consignee  upon  any  goods  of  said  prc^rietor  which  shall  have  been 
dellTered  to  dealers  not  authorized  agents  of  said  proprietor,  as  per 
list  of  [878]  such  agents,  or  upon  any  goods  whose  diqxwltion  by 
said  consignee  Aall  not  faaTO  been  properly  rei>ortBd  as  herdn  pro- 
Tided,  or  sold  at  prices  less  than  the  prices  authorised,  and  that  said 
consignee  shall  not  credit  any  such  commissions  when  making  re- 
mittances on  consignment  account  proyided  notice  has  been  glyen 
by  said  proprietor  that  such  commissions  are  unearned;  and  that  if 
such  unearned  commissions  have  been  deducted  by  said  consignee 
in  making  advance  payments  or  monthly  remittances  on  account  they 
shall  be  charged  back  to  said  consignee  and  credited  and  paid  to  said 
proprietor.  It  is  understood  that  violation  or  nonobservance  of  any 
movlsion  hereof  by  the  consignee  shall  make  this  agreement  termi- 
nable and  all  unsold  goods  returnable  at  the  option  of  the  priHIHrletor. 

^  It  is  agreed  that  the  goods  of  said  proprietor  riiall  be  sold  by  said 
consignee  only  to  the  said  retail  or  wholesale  agents  of  said  proprietor, 
as  per  list  fumiriied,  at  not  less  than  the  following  prices,  to-wlt: 

**  Medicines,  of  which  the  retail  price  is  $1 ;  $8  per  dosen. 

"  Medicines  (if  any)  of  which  the  retaU  price  is  00  cents;  $4  per 
dosen. 

"  Medicines,  of  which  the  retail  price  is  25  cents;  $2  per  doien. 

**  ProvHled,  that  said  consignee  may  allow  a  cash  discount  not  ez- 
eeedtng  1  per  cent,  if  paid  within  ten  days  from  date  of  invoice,  and 
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praprlrtK;  fli  tteocdB 

twin  tste  dbct  wka  tk»  •fficiiMl,  #i{y  id^pnd 

taEB  RalT«<  and  metapttA  ^  Tte  Dkl  MUm 

'^WfK  ^  dkflK  iB  flbl 

fmnoBL 

Thx  DiL  Ujlmb  MmcAL  0>mpast. 

Aad  writtea  contrmcCs  were  remiired  witli  all  retmila?  of 
yonr  tfntnr'i  mid  proprietary  ronedies.  medidnfis  and  cnres^ 


"Tbm  mid  Dr,  MZeB  Jteflea:  Cmm^tLnj  hoebj  appotets  aaid  ntaJk 
^nUsr  MM  tme  &i  thi^  recaa  ^SMtTfkmtln^  a^Bstm  of  its  praprictmiy  Badl> 
that  fli^f  retail  a^nt  any  porckaaa  tka  propcictaij 
by  aftld  Dr.  Mn«s  ICadlcal  Company  (< 
refafl  packacJ^  af  wfck^  die  Mid  eoaipaity  wQI  cmaaa  te  ka 
fe^  a  amber;  at  tka  Mlawfnc  prietti  to  wtt: 


afwMcfe  tlKretaBprleelafl;  IS  per 
*  Umi^^mm,  ai  wMcfe  tfte  rccafl  price  fa  99  ceHa;  $4  per 
-liadMMBr  af  wMik  tbe  letaB  priee  ia  S  ccBlv;  fl  per 


'rt»rt<1e4  tiat  wtea  pocbaaea  at  one  ttee  and  on  one  IsTolce 


le  fl5   for  more),  wholcaale  dia{SM]trlbiitiDc  acata  are 

aefiortBft  to  Mom  t  per  cent  trade  dSaeount:    If    aoeii    pnr^aae 

ftapomia  t0  9n  Cor  aMrel  S  ocr  est  trada  diaDoont  will  be  allowed, 

tr  aaai  190  ^ontlty  be  ilifpped  direct  to  the  pon^aaer  froai  tbe 
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uxum  uxatGML  <xy.  i^:  i.  b.  Tuett  a  tovs  oa 

ililimgit  oC  Ills  OiM; 

lilRittattttT  of  MM  Dr^  Wim  Btomoa  OomMOijf  tlM*  tW 
wliolaMlA  mgwit,  fretgbt  wlU  ke  pt^mid,  Mt  att 

""Id  eonfllderatlCQ  wh«f«of  said  retell  mgmt  aAt^ai  hi  no  eamf  td 
wM  or  fdmlali  tbo  nUd  protnrlottty  iftifllctiw  to  tqy  petWA,  flm 
or  eorporftUoa  wtuitaoo>T«r,  at  loii  tbma  Um  teU.  riiiil  pslco  as  prinbid 
on  ttio  packages,  wlUiout  raductioii  £or  quantity;  and  aald  retail  afcnt 
further  agrees  not  to  sell  the  said  proprietary  medicines  at  any  price 
to  wholesale  or  retail  dealers  not  accredited  agents  of  the  Dc  Hiles 
Medical  Company; 

*  TIOLATIOIC 

''It  Is  terther  agreed  between  Hie  parties  bmM  that  fk9  giring 
of  any  artide  of  Taloe,  or  the  nudUng  of  any  conceMtoa  h(f  mmnw  ef 
trading  stamps,  cash  segister  coupons^  or  otherwise,  for  the  poxpose 
of  reducing  the  price  abore  agreed  npon  shall  be  considered  a  viola- 
tion of  this  agreement,  and  further  it  is  agreed  between  the  parties 
hereto  that  ^e  Dr.  Miles  Medical  Oompany  will  sustain  damage  In 
the  son  of  twenty-flre  doUaiis  ($96)  ftir  each  violation  of  any  pro- 
vision  of  this  agreement,  it  being  otherwise  imposdblS]  tb  fix  tin 
measure  of  damage. 

'"This  contract  wiH  take  effect  when  a  duplicate  thereof,  duly 
signed  by  the  retail  agent,  has  been  received  and  approved  by  The 
Dr.  Miles  Company,  at  its  office  at  Elkhart,  Indiana. 

••Done  under  our  hands ,  A.  D.  190T. 

**  FiU  In  date  on  shove  Une. 

«  Tbx  I^  Mitas  Mbkoal  OoMFjjn. 
•• ^BetaUDeaier. 

**  Sign  your  name  on  above  line  In  Ink. 
[S81]  ''To  retan  dealer: 

"  Paste  printed  label,  giving  name  and  address,  (hat  your  name  may 
be  correctly  Ustod. 

•'DufUcatfl.    Keep  ter  reteence." 

As  an  sid  to  the  maintenance  of  the  prices  thus  fixed  th6 
company  devised  a  flygtem  fbr  tracing  and  idienti^ng, 
throogh  serial  numbers  and  cards,  each  wholesale  and  retail 
package  of  its  products. 

It  was  alleged  that  all  wholesale  and  retail  druggists,  '^  and 
an  dealers  in  proprietary  medicines,'*  had  been  given  full 
opportunity,  without  discrimination,  to  «gn  contracts  in 
the  form  stated,  and  that  such  contracts  were  in  force  be^ 
tween  the  ccttnplainailt  ^^  and  over  four  hundred  jobbers  and 
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whohfftkn  mmI  tweDty-fir^  thouMiid  retail  dealtn  in  pio- 
prietaiy  medieinas  in  itit  United  States." 

Th#  defendant  is  a  Kentucky  corporation  conducting  a 
wholesale  drug  business.  The  bill  alleged  that  the  defend- 
ant had  formerly  dealt  with  the  complainant  and  had  full 
knowledge  of  all  the  facte  relating  to  the  trade  in  ite  medi- 
eines;  that  it  had  been  requested,  and  refused,  to  enter  into 
the  wholesale  contract  required  by  the  complainant;  that  in 
the  city  of  Cincinnati,  Ohio,  where  the  defendant  conducted 
a  wholesale  drug  store,  there  were  a  large  numb»  of  whole* 
sale  and  retail  druggiste  who  had  made  oontracts,  of  the  sort 
described,  with  the  complainant,  and  kept  ite  medicines  on 
sale  pursuant  to  the  a^^^ed  terms  and  oonditiona  It  was 
diarged  that  the  defendant,  ^  in  combination  and  conspiracy 
with  a  number  of  wholesale  and  retail  dealers  in  drugs  and 
proprietary  medidnee,  who  have  not  entered  into  said  whole- 
sale and  retail  contracte  ^  required  by  the  complainant's  sys- 
tem and  solely  for  the  purpose  of  selling  the  remedies  to 
dealers  ^  to  be  advertised,  sold  and  marketed  at  cut-ratee," 
and  ^  to  thus  attract  and  secure  custom  and  patitmage  for 
other  merchandise,  and  not  for  the  purpose  of  making  or 
receiving  a  direct  mon^  profit  ^  from  the  [882]  sales  of  the 
remedies,  had  unlawfully  and  fraudulently  ptocured  them 
from  the  complainant^  ^wholesale  and  retail  agente"  by 
means  ^  of  ftJse  and  frandolent  r^fmsentetions  and  state- 
m»t8,  and  by  surreptitiotts  and  dishonest  methods,  and  by 
persuading  and  inducing,  directly  and  indirectly,^  a  viola- 
tion  of  their  eontracte. 

It  is  fuiiher  chaiged  that  the  defmdant,  having  ptoom^ 
Hm  remedies  in  this  manner,  had  advertised  and  sold  them 
ai  4«si  uian  t^  joiibin^  %r,K\  retell  prices  estaUi^ied  by  the 
caniJiinant ;  and  ihat  for  iho  purpose  of  concealii^  the 
sxizv^  of  mp^  thre  id^Gtifjing  serial  numbers,  whidi  had 
bti^  clamped  «poa  the  Hhth  and  cartons,  had  been  obliter- 
ated by  tte  ^ttmJMm  or  ^  ihose  acting  in  collusion  with 
the  dafes^imt,  and  the  labek  acid  cartons  had  l^een  mutilated 
g  the  list  of  ailiiMnts  and  dinctiotts  for  ime 
Ikel  the  reme^it^  in  this  comiiUon  vr^r^  ^dd 
'^  ^<«ale  and  nKail  dtalen^  and  altauate^  ee 
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The  bill  prayed  fcnr  an  injanGtioB  restraming  the  de^ 
fendant  from  inducing  or  attempting^  to  indnce  any  party 
to  any  of  the  said  ^^  wholesale  or  retail  agen^  ecAtracts" 
to  ^  violate  or  break  the  same,  or  to  sell  or  deliver  to  the  de- 
fendant)  or  to  any  person  for  it  ^  the  complainant's  remedies; 
from  procuring  or  attempting  to  procure  in  any  way  any  of 
fliese  remedies  from  wholesale  or  retail  dealers  who  had 
executed  the  contracts;  from  advertising,  selling  or  offering 
for  sale  the  remedies  obtained  by  any  of  the  described  means 
at  less  ^than  the  establi^ed  retail  price  thereof"  or  to 
dealers  who  had  not  entered  into  contract  with  the  com- 
plainant; from  in  any  way  obliterating,  mutilating,  remov* 
ing  or  covering  up  the  labels  and  cartons  upon  the  bottles 
containing  the  remedies  and  from  making  sales  without  such 
labels  and  cartons,  and  the  letter  press  and  numerals  thereon, 
being  intact    There  was  also  a  prayer  for  an  accounting. 

[888]  The  defendant  demurred  to  the  bill  generally  for 
want  of  equity  and  also  specially  to  that  portion  of  tli^  bill 
which  related  to  the  mutilation  and  destruction  of  the 
identifying  numbers  and  labels. 

The  Circuit  Court  sustained  the  d^nurrers  and  dismissed 
the  bill  and  its  judgment  was  affirmed  by  the  Circuit  Court 
of  Appeals. 

Mr.  Frank  F.  Reed^  wifli  wh(»n  Mr.  Edward  8.  Rogsr9 
was  on  the  brief,  for  petitioner: 

The  wholesale  contracts  are  agency  contracts  and  not 
contracts  of  sale. 

Under  each  contract  between  petitioner  and  wholesale 
dealers  the  remedies  are  in  terms  and  in  fact  consigned  to 
such  wholesaler  as  a  distributing  agent.  The  wholesaler  is 
designated  as,  and  is  actually  made,  an  agent  Hence,  eadi 
sale  to  a  retailer  is  a  sale  by  petitioner  through  its  agent 
The  arrangement  between  petitioner  and  each  wholesaler 
is  clearly  one  of  bailment  and  not  of  sale  or  conditicmal  sale. 
MUbum  Co.  V.  Peak,  89  Texas,  209;  84  S.  W.  Rep.  102; 
WtOam  dk  Cfibhs  Co.  v.  Ewingy  141  U.  S.  627;  Tork  Mfg. 
Co.  V.  CagseU,  201  U.  S.  344;  Metropolitan  Bank  v.  Benedict 
Oo.^  74  Fed.  Eep.  182;  AtUu  Glass  Co.  v.  BaU  Bros.  Co.,  87 
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F«i  Bipi  41»;  A^  &a»»  180  Fed.  Bep.  64^;  Be  Flmdem,  tM 
Fed.  Bq^  560;  J7rt^^#  ▼.  Fater,  187  Fed.  Bep.  778;  In  re 
Fabian,  151  Fed<  Bep.  040;  In  r$  M^Oehee,  106  Fed.  Bep. 
M6;  Franklin  v.  SiouffkUm  Wagon  Oo^  166  Fed.  Bep.  857; 
OarhUt  Buggy  Co.  ▼.  Bkaud,  169  Fed  Bep.  985;  WdUer  A. 
Wood  Co.  v.  Vanotory^  171  Fed.  Bep.  875;  BvO&r  Bro$.  Co. 
?.  Bubbor  Co.,  156  Fed.  Bep.  1;  MoCvXUmgk  v.  Por^,  4 
W.  &  S.  (Pa.),  177;  WaUih  Oa$e  Co.  v.  PinirM  8t.  Bani^ 
194  Pa.  St  586;  Cannon  Coal  Co.  v.  Taggart,  1  Cola  App. 
60;  Fint  National  Bank  ▼.  foAtMrn,  Emr^  127  niinoia,  578; 
£r«iMU#r  ?.  Oordon,  88  HI  App.  464;  Lena  v.  Harrison,  148 
Illinois,  59B;  AoyliM  ▼.  Z>avw,  47  Iowa,  840;  Norton  v. 
Maliok,  97  Iowa,  564;  [884]  66  N.  W.  Bep.  780;  Eldridge 
T.  Benean,  61  Maasachuaetts,  488;  Haioh  ▼.  MoBrien,  88 
Miehigan,  159;  47  N.  W.  Bep.  314;  Olney  v.  Fan  H^msen,  8 
Thomp.  A  a  818;  ffliattt  v.  &mii  (N.  J.),  46  AU.  Bep.  580; 
LembeUi  Bops  Co.  ▼.  Brighem^  170  Maaaachiiaetts,  518; 
Meniier  Mfg.  Co.  ▼.  JonoSy  96  Wisconsin,  619;  Beaper  Go. 
▼.  i?4^yfims  88  Wiaoonsin,  119;  Burton  v.  Ooodepeed^  69  Illi- 
noia,  337;  WaUer  ▼.  Butteriok,  105  Massachusetts,  887; 
Cordage  Co.  y.  iStmt,  44  Nebm^dca,  148;  68  N.  W.  B^.  514; 
Stmm  ▼.  Bober,  150  U.  S.  819;  Balderston  ▼.  National  Bub- 
ber  Co.,  18  R.  1.  888;  37  Ail  liep.  507;  Barnes  Safe  Co.  r. 
Tobateo  Co.,  38  W.  Va.  158;  18  S.  £.  Bep.  488;  National 
Bmnk  ▼.  Ooodffor,  90  Qeorgia.  711;  16  8.  £.  Bep.  968;  Mo- 
line  Ph^  Co.y.  Bodgtf,  58  Kansas^  748;  37  Pac  Bep^  HI; 
Flest  y.  H^rie,  301  Illinois.  594;  AV  Colnmbus  Buggy  Co., 
148  FVd.  Rep,  «W;  Bs  SmiiA  <f  Nixtm  Piano  Co.,  149  FWL 
R^  111,  HaHsnan  v.  J.  P.  Peeks  Co.,  145  Fed,  Bep,  858: 
158  Ff4.  Rc^p,  34;  WsUs  t,  .4&mJUiim  146  F^.  B^  190; 
Pr.  Milrs  X.  CV  v.  Jeyne  Pmg  Co.^  149  Fni.  Rep,  888,  w«e 
$»!«$  to  jobbers  and  resale  Ht  the  lobber  to  the  retailer  and 
dlstinisni^if^l  from  thi«  ca^, 

IVdtbDer  tnaT  lawfulk^  thav.i^  wholesale  aipents.  im- 
pc^  x^ftm  and  «widitiotw«  ujx^n  i^^tAil  h^xy^rs  as  to  price  and 
saK  Them  is  no  c«$lninl  of  tmde  in  aisencr  centnRA&, 
rfelrioli<^<  mar  W  impt\!»d  njHvn  the  anient, 
i^a!  v^^^t^c•U  flit  ^^^L  Bi^  v,  Bn^Jt^  90  FWL 
i4sm^  ST  OmneetifDt^  8T^  886; 
l^Mtk  \\k<\  Ml,  519;  v^,vlt  T.  B4^f9re, 
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AJbh.  tAsc  107,  109;  FiOd  r.  FetrringUm,  10  WaU.  141, 149; 
Brovm  v.  Mc^hm^  14  Pcfe  479';  Co^^dn  v;  JSPflZ^,  52  Missis- 
sippi, 7,  18;  27ni{?n  Hardi/tafiBf  Go.  v.  /'{time  <6  Atwood  Go.j 
58  Connecticut,  219;  Welsh  v.  Wind  Mill  Go.,  89  Texas,  658; 
WetboHt  V,  Standard  Faakhn  Go.,  80  HL  App.  6T;  W.  il. 
TP^k>d  C<>.  V.  Chneenwood  Hau'dware  Go.,  76  S.  Gar.  878; 
f^A  V.  Opdical  Go.,  48  Arkansas,  [885]  188;  RoUer  r. 
(9#^  14  Kansas^  609;  NeweU  v.  Meyendotf,  9  Montana,  254; 
Payne  v.  Railway  Go.,  81  Tennessee,  907;  WkitweU  v.  ^o- 
ft(w?w  (7o,,  125  Fed.  Rep.  464,  461;  Arkanms  Brokerage  Go. 
V.  Dunn  dk  PoweU  Go.,  173  Fed.  Rep.  899;  Rohison  v.  Teofas 
Pine  Land  Assn.,  40  S.  W.  Rep.  848;  Hunt  v.  Simcnds,  19 
Missouri,  688,  586;  Butterick  Go.  v.  i?Me,  141  Wisconsin, 
688;  124  N.  W.  Rep.  647;  Buttetick  Go.  v.  /^«A^,  208  Massa- 
chusetts, 129;  89  N.  E.  Rep.  189. 

Any  manufacturer  or  dealer  may  sell  or  refuse  to  sell' 
at  pleatsure,  and  may  fix  prices,  terms  and  conditions  ai4n- 
trarily,  either  personally,  or*  through  an  agent,  when  a  sale 
is  made;  and  provisions  of  the  wholesale  contract  forbidding 
sales  except  to  ac(»*edited  retail  dealers  and  except  at  fixed 
prices  are  no  more  in  restraint  of  trade  than  the  refusal  of 
any  trader  to  deal  with  anyone  except  on  his  own  terms 
would  be,  or  the  refusal  to  sell  except  at  his  own  price  or  to 
deal  with  persons  who,  for  any  reason  or  for  no  reasoti,  may 
be  objectionable.  Payne  ▼.  RtdVway  Go.,  81  Tennessee,  507; 
WhitweU  V.  Toba/^o  Go.,  125  Fed.  Rep.  464;  G.,  G.,  G.  dk 
Si.  L.  Ry.  Go.  ▼.  JenMns,  174  Illinois,  898;  Live  Stock  Gom. 
Go.  V.  Live  Stock  Ewchange,  143  Dlinois,  210;  Tanenhaum 
V.  N.  Y.  Fire  Ins.  Emch.,  68  N.  Y.  Supp.  842;  Gollins  r.  Am. 
News  Go.,  69  N.  Y.  Supp.  688;  Hunt  v.  Simons,  19  Missouri, 
688,  686;  Sckulten  v.  Bavarian  Brewing  Go.,  96  Kentucky, 
224;  Baker  v.  Ins.  Go.  (Ky.),  64  S.  W.  Rep.  918;  McCune  v. 
Norwich  Gas  Go.,  80  Connecticut,  621,  624;  N.  Y.  G.&  St. 
L.  Ry.  Co.  V.  Schaifer,  65  Oh.  St.  414;  Brewztef  y.  MiUer, 
101  KentuAy,  868;  Anderson  v.  United  States,  171  U.  S. 
604;  Matthews  v.  Associated  Press,  136  N.  Y.  883;  82  IS.  E. 
Rep.  981 ;  Star  Publishing  Go.  v.  Associated  Press,  159  Mis- 
souri, 410;  People  v.  Klaw,  106  N.  Y.  Supp.  841,  347;  Union 
Padfio  Goal  Go.  v.  United  Statts,  178  Ffed  R^p.  737. 
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IWifvwMer^?  nj^^gm  i»  kyO,  aad  not  m  iMlLBiut  ^  [JH] 

n«wi^,     ^^i\in\0!t  aMam&rtann 

f)^^fn^lv«9i  ^mlwly  trade  McneCa. 

fy>fitr»#^  ^v\x\g^  the  exdnsi^^  f^^  t»  sD  tie 
6i  9  mitker  m  s  <!erUin  territocy  are  ▼mlifL 
;tn/f  /t^>a^  ^.  <tu,  14  KaAflM,  Md;  T^mC  ▼. 
»  M^tiiiifl,  254;  i»  Fae.  R^.  33d;  OhmaUmd  ▼. 
/!?^^  77  P'M.  Ri^.  26»;  /*  r»  Grteme^  K  Fei  IW;  Jmw  ▼. 
Anyf^/m  Br^w.  Co^  155  Indiaiim,  53^;  58  N.  K  BepL  701: 
(T/^xf^  7.  Hari,  SO  Nebraska,  4^;  Ward  t,  iJiigm,  U  Abbu 
"H.  %.  ¥l^\  Palrr^  r.  HUbbtM^  %  Pkk.  188;  ilAiMMi^f  lodl 
Amn.  V.  fJri^M,  27  9.  W,  Sep.  ed2;  /"ii^m  t.  Pob^  Bw 
Otf.^  M  H.  W.  fU^.  47»;  ^r^XMO;  ▼.  Wright,  Tl 
i7K;  Vm4^Af>^yghs  r.  AfMrirAm  Brew.  Co.^  61  S.  W. 
Viff\  OaUd  9.  Iloopef^  dO  Texaa,  563;  i7<>r<afi  t.  T1usmm%,  99 
t^*i,  S7^;  /"/ixrA  r,  ff*'*  /"^n^  ^7^^  22  Tex.  C5t.  AppL  41. 

Oft^^ffuiM  /of  ^clnmre  dealing  m  articles  are  vmlid. 
/7^/Ar  ^^^/r  /'/Va  t.  /Tfc^,  15  N,  Y,  Supp-  2;  WhUweU  ▼. 
(ImM'hmUil  Toh.  (h.^  125  Feri  Rep,  454;  ^roiim  ▼.  Rama^ 
0m4l,  1H  tUittrn^,  fp^if;  CUtrk  if.  Cro$by,  37  VeniMHity  188; 
flh4uU  lloll^  do.  If.  Ou^hm4m^  143  MaasachiisettSy  353: 
Hlmmpf  f.  WUlifrntA  f)o.^  M  Mimmppi,  173;  Photographic 
Oo.  f.  (hhf^f^y  (In.^  i(fH  K  W.  tU^p.  768. 

(Ufffltn^M  r^tMitfg  ih^  distribution  or  use  of  prop- 
miy  (if*»  t^U^l  t^hHHp0  t.  tola  V&m&ni  Co.,  125  Fed.  Rep. 
MtS)  Mf^yM'  f.  /C0i^0^  tf4  M««»«u?htjfwtt#i,  467;  Crystal  Ice  Co. 
f»  thMhinff  A  0m.,  H  1>«.  (Jit.  A  pp.  1;  Bancroft  v.  Em- 
tw00lft0  llo.^  VA  H,  ti.  i(fl\  Twommy  f,  People^a  Ice  Oo^  66 
(JillfoMihi  VM\  Mt^hitmlm  fs  llnlmp,$y  49  California,  666; 
tliidfft^  ^.  Hlonn^  Htl  Ni  Y.  844)  Kpllnyg  v.  Larkin^  8  Chand- 
Itil'  (WlnJi  IIW|  limum  i.  f/arfhn  (JHy  Sand  Co.,  228  lUi- 

f!F*iilifiotii    fur   Mil-  nninn  'iiH|iiH    ut  n    plimt  ar«   valid. 
Vmitr  i'*^^*^*  ^''*    ^"   /'^NrriiMji/,  Ma   K«^4.    Urp.  4:19 ;  ^etm- 
fti,^,,^^^  t-   h\*/f  l^r,  in»  m    A|i|i  117*1  j  thur  V,  Frmndry  Co., 
I  r    Mklli  r»*i*  iW*if6*f   V.  /it*hi^i}ek\  23  Barb. 
«M|  Al  Mmw.  IV,  IU1V 
fin  am  vnliil     f.^^r*  v,  /'^r«fiA%  17  Mo* 
i»;M  f»  C/nial#*N/,  111  Kmituckj,  203; 
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Argument  f6r  Petitioner. 

EUiman  v.  Carrmgton  (1901),  2  Ch.  276;  84  L.  T.  (N.  S.) 
858;  Walsh  v.  Dwight^  58  N.  Y.  Supp.  91;  Rakemann  v. 
Riverhank  Imp.  Co.y  167  Massachusetts,  1;  Weiboldt  v. 
Standard  Fashion  Go.,  80  HL  App.  67. 

Trade  secrets  and  articles  embodying  them  are  property 
monopolies  and  contracts  relating  thereto  not  within  the 
restraint  of  trade  rule. 

This  absolute  dominion  over  and  monopoly  in  inventions, 
discoveries  and  writings  is  the  foundation  of  the  patent  and 
copyright  laws  and  has  been  so  declared  in  a  long  series  of 
cases.  Press  Publishing  Co.  v.  Monroe,  78  Fed.  Rep.  196; 
Holmes  v.  Burst,  174  U.  S.  82;  Miaar  v.  Taylor,  4  Burr. 
2308;  Jefreys  v.  Boosey,  4  H.  L.  C.  920;  Duke  of  Queens- 
hury  V.  Shebbare,  2  Eden,  829;  Prince  Albert  v.  Strange, 
1  MacN.  A  G.  26;  8.  C,  18  L.  J.  Ch.  120;  BarOette  v.  Grit- 
tenden,  4  McLean,  800;  Abemethy  v.  Hutchinson,  8  L.  J. 
(O.  S.)  209;  Donaldson  v.  Beckett,  2  Br.  Par.  Cas.  129; 
Pope  V.  Gurl,  2  Atk.  842;  Gaird  v.  Sime,  L.  R  12  App.  C. 
826 ;  Pdhner  v.  DeWitt,  47  N.  Y.  682 ;  Thompkins  v.  HaOeek, 
188  Massachusetts,  82. 

To  control  the  sale  and  prices  of  his  own  product  by  a 
manufacturer  is  valid  and  lawful  when  the  article  is  ma^e 
and  sold  under  letters  patent  or  copyright  Patent  cases: 
Bement  v.  National  Harrow  Go.,  186  U.  8.  70;  National 
Phonograph  Go.,  Ltd.,  v.  Edison  BeU  Go.  (1907),  L,  R.  I 
Ch.  336;  98  L.  T.  R.  291;  Consolidated  Seeded  Raisin  Go. 
V.  OriiJin,  126  Fed.  Rep.  864;  Button  Go.  v.  Eureka  Spe- 
cialty Go.,  77  Fed  Rep.  288 ;  Phonograph  Go.  v.  Kaufmann, 
105  Fed.  Rep.  960;  Phonograph  Go.  v.  Pike,  116  Fed.  Rep. 
868;  Gorteh/ou  v.  Lowe,  111  Fed.  Rep.  1005;  Diekerson  v. 
Matheson,  67  Fed.  Rep.  524;  Bonsaek  Machine  Go.  v.  Smith. 
70  Fed.  Rep.  888;  BowUng  v.  Taylor,  40  [888]  Fed.  Rep 
404;  Diekerson  v.  Tinting,  84  Fed.  Rep.  192;  Butterick  Go. 
Y.  Rose,  141  Wisconsin,  583;  Shade  Roller  Go.  v.  Gushman, 
148  Massachusetts,  868 ;  9  N.  E.  Rep.  629 ;  Olue  Go.  v.  Russia 
Gement  Go.,  164  Massachusetts,  92;  Good  v.  Gordage  Go., 
121  N.  Y.  1;  Machine  Go.  v.  Morse,  103  Massachusetts,  78; 
Gortehfou  v.  Johnson,  188  Fed.  Rep.  110;  Bancroft  v.  Union 
Embossing  Go^  72  N.  H.  402 ;  Hviee  v.  Boneaek  Machme  Oo.^ 
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<•  F«L  lbp.«M;  ri0^  O0.  r.  TiUFair,  128  F«d.  Bop. 

Phonograph  Co,  r.  SckUgdy  1£8  Fed.  B«p.  788;  IFAsfoo 
Columbia  Co,,  19  App.  D.  C.  625;  i?u66«r  Ttra  <7o.  v.  i 
A«r  IForib,  142  Fed.  Bep.  081;  164  I  ed.  Bep.  858;  Indt 
Mfg.  Co.  V.  Cote  Co,^  1»4  Fed.  Bep.  860.  Copyright  ca 
Strms  w.An.  Pub.  A$»n.,  177  N.  Y.  478;  Murphy  v.  I* 
A$m.t  66  N.  Y.  Supp.  697;  Ne%Mpaper  A$tn.  v.  0''0<nT 
Oo^  147  Fed.  Bep.  616;  8trau$  ▼.  Am.  Pub.  Aun.^ 

N.  Y.aas. 

Hie  jnetbodt  ol  Bunuficture  and  the  articles  made  un 
timde  aecreti,  when  the  article,  a«  here,  ie  itself  a  secret 
tide  with  ita  ingredients  and  their  proportions  unknown  a 
undiaoloeod  by  the  article  aa  sold  and  inspection  -there 
are  both  property  and  l^{al  monopolies.  Until  either  voli 
Uiy  diadotiure  to,  or  lawful  discovery  by,  the  public  of  ( 
secret  or  process  they  are  and  continue  to  be  protected 
monopolies.  PowtU  ▼.  Vinogar  Co.,  18  R.  P.  C  235; 
I*  J^  Ch.  DiT,  763;  (1806)  2  Ch.  6»;  14  R.  P.  C.  720,  72 
(1897)  A.  a  710;  Pooboiy  t.  Norfolk,  98  Massachusetl 
452;  St*u>ort  y.  Hook,  116  (Georgia,  446;  Tabor  w.  Hoffma 
118  ^.  Y.  SO;  Fottman  Co,  v.  Koichenbach,  20  N.  Y.  Sup 
110;  SimmomM  Co.  t.  Woibti,  1  80.  Dak.  488;  National  Tul 
cV  T.  £o»Um  rub«  Co.,  IS  a  Cir.  Dec  460,  471;  Board  c 
Tt^tit  V.  CMotio  <7«^  198  U.  a  286;  Iit>ard  of  Trade  ^ 
CMio,  14&  Fed.  Rep.  98;  Stono  ▼,  (io»»  (N.  J.),  65  Ati.  Rei 
7M;  Thmn  ▼.  Ttocaynabi,  114  Midtigan,  149;  W«$t«rv«i 
▼,  National  Papmr  C*„  IM  Indiana,  678;  Salomon  \ 
\tS»\  SoHo,  40  N.  J.  Kq.  400;  £.  (7.,  2  Ati  Rep.  379;  Gran* 
K^^  Wood  Co,  v.  BaU,  162  Michigan,  132;  Extiwtini 
Co.  ▼.  Kt^otomo  CiK,  176  Fed.  Rep.  830;  Sanitm  .Xut  Foot 
Co.  r.  t'^wer,  184  Mirfiigan.  870;  J)< tinning  Co.  t.  Am.  Coi^ 
Co.,  67  li.  J.  Ef.  a48;  Tt^  Iron  i^  Su^  Co.  v.  Nieiols, 
TO  N,  J,  £4.  Ml;  Natiomai  Own  Co.  ▼.  ^mrn<J7y,  61  K.  Y. 
Supp.  98;  Borr^  Cn.  v.  Prug  Co.,  77  N,  Y.  Supp.  «T4; 
Prmni  Stoti  Cor  Co.  r.  StanJor4  Siofl  Cv  (X  m  Pa. 
St  4«4;  £otslom  FaOro.^imo  <\v  Y.  tirfot^r  N.  }\  Eo.  CX 
IM  K  Y,  Siw.  nS;  ruMii  ^<;w«M.<«  ^^^*«<  ^*>  ^  ^f»r^- 
i»  »4.  iii«K  »6{  *  W«»  ^^«M  Co,  T.  Coti  .il^  t\ 


Digitized  byCjOOQ[C 


MILaB  HXDICUUL  Oa  t'.  J.  p.  JPABK  *  SONS  CN),         16 


Rtfor. 

4fr.  il2<#fi  B.  Parker,  witii  whom  Jfr.  WOUam  J.  Skroder 
wfU9  on  the  l^ef,  for  ros^Hmctot: 

The  kig^  .^ect  otf  the  oootvaete  between  .petitioner  aad 
wholesale  drqg-dealerB  end  jabbers  is  thftt  ei  a  oootract  of 

Sctn  <6  O0.  y.  Soud&r  Tr.  €t  (d.j  95  yixigiiii»,  816;  Oann  t« 
(mmnbm^j  123  App.  Div.  <K  Y.)  298,  trd,  laS  N.  T.  588; 
Yoierv.  Motporth,  67  Hebradut,  160;  Jfa^ib  ▼.  r<>&add9  Oo^ 
48  Nebraska,  397;  Powder  Oo.  y.  HUderbrandy  137  Indiaoft, 
462;  Oemdre^Oa.  v.  iT^^n,  88  N.  S^.  fiupp.  7;  Jcrbuckle  Bros. 
V.  Kirkpatrieh  dk  Oe.,  98  Tennessee,  221 ;  Ariuohle  Bro9.  t. 
<?a(m  cfi  iffrotm,  96  Viiginim  802;  WOlwni  y.  Tebao^o  €ko^ 
21  Tex.  Ciy.  App.  686;  SneOmg  w.  <ir»ticUs  BroM.,  104 
Goofgia,  862;  Nopwsfim  Plow  Oe.  w.  Olarky  102  lowm,  81; 
Z^  JTrtii/  y.  FUemam,  180  Miehigan,  18. 

The  eoBrtraet  is  not  one  of  «gen^.  The  petitioner  has  no 
peculiar,  special  or  excluave  right  in  the  acrtidas  mana&c* 
tured  by  it,  warranting  it  to  oarry  out,  with  reference  to  theiir 
Nde,  a  p^an  or  sebeme  y^ch  woold  othetwiae  be  invalid  and 
iUegal.  Mercan^  Agency  v.  /ewders*  Pub.  Oc,  156  SL  T. 
841;  ZomHM  y.  O^L&ughUf^  88  Ped.  Rep.  896. 

[990]  1h%  attempt  of  ibe  petiticHier  in  this  case  is  maroh 
lastly  net  jonly  to  aequire,witiiQiit  taking  ont  a  patent,  rig^ 
whidi  are  only  giyen  under  the  patent  and  eofijjniight  'iaif% 
bat  to  do  that  without  oonplyfng  with  the  conditicm  on  which 
akme  such  right  can  be  obtained. undtf  sueh  laws,  to«wit:  the 
afaanddunent  of  the  right  after  a  flzed  period  of  time.  It  is 
an  attempt  to  maintain  a  scheme  to  give  it  fer.an  unlimited 
period  of  tLoie,  or  lor  all  time  to  come,  a  right  which  the 
oomots  have  uniformly  \held  can  only  he  dbtained  for  a  lindted 
period  of  tone  under  the  patent  uid  copyright  Jaws.  SuiA 
a  scheme  is,  in  the  absence  of  special  ri^^it,  illegal  and  utir 
lawful.  Wheaton  y.  P0tei%  «  Pet.  681];  Bemeni  y.  flomm 
(kmipenyy  186  U.  S.  70;  EiiUan  y.  JTatt/vum,  106  Fed.  lilep. 
960;  Ed4$on  y.  Pike,  116  Fed.  Bep.  868;  Victor  TaUmtf 
Meokme  Oo.  T.  The  Frnky  128  Fed.  Bep.  424;  Pmic  y.  N.  W. 
D.  A^  1T6  N.  T.  1;  BtrcMc  y.  Am.  PtOUaker^  Asm.,  177 
K«  T.  4/18;  GiKmrnpeUY.  Crmne,  160  Hassacboaetta,  60^;  VuU 
"em  PofPder  (7o.  y.  B^ratdec  Powder  Oe^M  Oali&mia,  610^ 
TeeHpidm  r.^^ttf  110  Wiacowia,  441;  Fsetem  Vwcme  Go. 
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T.  Burkey,  22  Tex.  Ciy.  Apps.  281;  Fox  Pressed  Steel  C 
Sehoen^  77  Fed.  Rep.  29;  Wal$h  y.  Dwight,  40  App. 
618;  EOiman  v.  GarringUm  (1901),  2  Chan.  275;  HeeUoti 
Co.  T.  Eureka  SpecidUy  Oo^  77  Fed.  Bep.  288. 

That  a  patentee  may  make  a  contract  which  is  lawfi 
common  law  does  not  warrant  the  converse  of  the  propoGii 
t.  e^  that  persons  having  only  conmion-law  rights  can  n 
a  contract  warrantable  only  under  the  patent  and  oopyr 
law& 

The  control  which  the  petitioner  is  attampting  to  m 
tain  over  the  subsequent  trade,  by  its  vendees,  in  the  gi 
manufactured  by  it,  is  in  general  restraint  of  trade  an< 
therefore  unlawful  at  common  law. 

A  restraint  of  trade  may  affect  the  public  directly,  or 
mterests  of  the  parties  to  the  contract  or  agreement  direc 
and  the  public  only  indirectly.  2  Parsons  on  [191]  C 
tracts,  7th  ed.,  887;  Alger  v.  Thatcher,  19  Pick.  61;  Fowl 
P»k,  181  U.  S.  88;  OefUnd  Tranep.  Co.  v.  FuOman  Car  i 
189  U.  8.  24,  68;  Viehery  v.  Welch,  19  Pick.  628;  Uni 
Staiee  v.  Addyston  cAc.  Co.,  86  Fed.  Rep.  27L 

The  syst^n  established  and  maintained  by  the  petitioi 
controls  the  entire  trade  in  the  articles  manufactured  b]? 
and  is  necessarily  a  general  restraint  of  the  trade  in  i 
articles  in  question. 

In  Oliver  v.  OHmore^  62  Fed.  Rep.  682;  Dctph  v.  Troy, 
FM.  Rep.  MS;  In  re  Oreene,  62  Fed.  Rep.  104 ;  Uniied  Sta 
V.  Neleon,  62  Fed.  Rep.  846;  Dueber  Watch  Go.  v.  Hov>m 
66  Fed.  Rep.  861;  Olmstead  v.  DistiOmg  Co^  77  F^^ 
S86;  PhOUpe  v.  lola  Cemefit  Co.,  126  Fed.  Rep.  698;  Knoi 
V.  Jarvu,  186  F^.  Rep.  1008;  Orogam  v.  Chafee,  166  Ca 
fomia,  611;  Waitih  v.  Dwphi,  40  App,  l>iv,  518;  a^mf 
HarriM^  lit  Ma.^*chusietta,  75;  and  f»\ir^l  r.  Chofief.  l 
Mafondiu^t^  144^  the  <H>t!rt^  held  tht  o*>i»fnict8  pot  anlai 
fttl  because  the  arrangenwnt  did  not  uSeci  thf  mtm  eoi 
modilT  or  the  ri^t  of  others  to  engiij:^  in  the  same  bus 
sMw  and  bwce  aAet^d  in  no  way  th^  froneral  trad«  in  tl 
articles;  and  set  abo  Wki^^M  v.  TohiU^  Co.^  1^5  P<?d.  Ht^i 
4M;  OvmmmM^^dth  ▼-  SirmMr,  18fl  Mnmehn^tts.  m 
I7mted_^^-^    -'afli^  AtK  Co^  48  IM.  Rep.  m;  UmU 

#f  i?ei^ »6  Fed.  R«p. m;Chm 
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peahe  <t  Ohio  Fuel  Co.  y.  UniUd  States^  115  Fed.  B^.  MO; 
United  States  y.  Addyatan  dkc.  Oo^  85  Fed.  Bep.  271;  affd 
175  U.  S.  21L 

For  contracts  held  illegal  as  constitQting  oit  tending  to 
create  a  mon<^Iy,  because  their  effect  was  to  control  and 
regulate  all  cht  such  a  large  proportion  of  the  entire  trade  in 
an  article  of  commerce  as  to  affect  injuriously  the  public 
interests,  see  Cramens  y.  Oarter^  92  Fed.  Bep.  479 ;  Monktffue 
V.  Lawryj  115  Fed.  Bep.  27;  S.  C^  198  U.  S.  38;  €Hhh%  y. 
McNedey,  118  Fed,  Bep.  120;  Swift  db  Co.  v.  VrtiUd  States, 
196  U.  S.  875;  Oeta  y.  Federal  Salt  Co.,  147  California,  115; 
Hmt  y.  Riverside  Club,  10  D^  Leg.  N.  264;  Owen  (S9S)  y. 
Bryan,  77  N.  £.  Bep.  802;  Clancy  y.  Onondaga  dkc.  Co.,  62 
Barb.  895;  DewiU  Wire  Cloth  Co.  y.  N.  /.  Wire  Cloth  Co., 
16  Daly,  529;  PeopU  y.  Duke,  19  Misc.  (N.  Y.)  292;  Tmoc^ 
loosa  Ice  Co.  y.  WiUiams,  127  Alabama,  110;  Finch  Y.Ofwdte 
Co.,  187  Missouri,  244;  Charleston  Co.  r.  Kanawha  Co^  60 
S.  Car.  876;  Lowry  y.  TUe,  Mantel  dk  Orate  Assn.,  106  Fed. 
Bep.  88;  ElUs  y.  Inman,  181  Fed.  Bep«  182;  CtmiminffS  y. 
Union  Blue  Stone  Co.,  164  N.  Y.  401,  404;  Cohen  v.  Bn- 
velope  Co.,  166  N.  Y.  292;  SdU  Co.  Y.  Outhrie,  88  Oh.  St 
666;  Distilling  Co.  y.  Moloney,  156  Illinois,  448;  State  y. 
Standard  Oil  Co.,  49  Oh.  St  187;  People  v.  North  River 
Sugar  Co.,  54  Hun,  845;  aff'd  128  N.  Y.  587;  Bishop  t.  Pre- 
servers^  Co.,  157  Illinois,  284;  Harding  y.  Glucose  Co.,  182 
Illinois,  551;  Chicago  dkc.  Coal  Co.  y.  People,  214  lUinoia. 
421;  Texas  Standard  OH  Co.  y.  Adone,  88  Texas,  650;  State 
Y.  Armour  Co.,  178  Missouri,  856 ;  Santa  Clara  y.  Hayes,  76 
California,  287;  Pacific  Factor  Co.  y.  Adler,  90  Califernia, 
110;  Cldand  y.  Anderson,  06  Nebra^a,  252;  Brown  y. 
Jacobs,  115  Georgia,  429. 

The  restraint  petitioner  is  attempting  to  maintain  is,  eyen 
if  partial,  unreasonable  and  therefore  unlawful.  Parks  dk 
Sons  Y.  Hartman,  158  Fed.  Bep.  24, 41. 

The  control  the  petitions  is  attempting  to  maintain  oyer 
the  entire  trade,  in  the  goods  manufactured  by  it,  and  the 
system  of  contracts  by  whidx  it  is  attempting  to  carry  out 
that  purpose,  are  illegal,  under  the  proyisions  of  the  Sher- 
man Anti-trust  Aet 
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Ik  gBOda  af«  diild  to  the  wholesak  and  ioUmig  di^^ 
thrang^kHit  neaiiy  all  of  the  SUtes  of  the  Unitod  States. 
This  is  interstate  oommeroe.    Addysion  t.  VmUd  StmieSj 
175  U.  &  Sll;  Moniagm  t.  Lowry,  19S  U.  S.  38;  Swifi  db 
(7o.  T.  I7iiilM  iStete,  196  U.  &  S75;  UitHedSimimT.Tr 
Minamri  Fni^JU  AmodtOimi,  166  U.  S.  iM;  sid  ae 
▼.  XMelor,  208  U.  S.  374, 28S. 

Tike  necessary  effect  of  grantiiig  the  itimf  iroald  be  to 
[tM)  loeate  b^  jadidal  sanctinn  a  right  whidi  can  enly 
arise  from  statute. 

Tke  reKef  should  not  be  granted  because  its  effMt  wookL 
he  to  aid  the  p^tioner  in  carryiiig  oat  that  which  ia  nn- 
lawfaL  Cmiral  TrmufK  Co.  ▼.  PmUmam  P^iace  Car  &o^ 
189  U.  a  94:  OibU  r.  6hu  GtK,  ISO  U.  S.  S96;  Team  db  P. 
Ry.  C&.  ▼.  Southern  Pme.  By.  Co^  41  La.  Ann.  970;  Mcrn$ 
Hu^  Omi  Co.  ▼.  Bmtdof  Coal  Co^yWP^SL  178:  Hookers. 
Vmndewoier,  4  Denio,  849;  Cummingt  r.  Umiom  Blue  Siome 
Co.,  104  N.  Y.  401;  Emery  r.  Ohio  Camdle  ^ol,  47  Oh.  St 
aaO;  2  High  on  In)unotioul,  Sd  ed^  §  1106;  1  Pteaooy^  Bq. 
ivisp^^VAeieeq. 

The  bin  does  not  set  fcotfa  Hd^  en^ling  d^  petitioiier 
to  relief  agafaest  the  req>ondenl 

The  laere  allegation  of  knowledge  on  the  fiart  of  the  re- 
^Mfident  of  the  petitioner's  mettiod  of  business,  is  not  aiifi- 
cient  to  warrant  the  relief  restnining  it  from  pordiasing 
tbe  goods.  ApoUmarie  Co.  t.  Scherer.  27  Fed.  Befk  18,  21; 
Spesnry  ▼.  Hmrioberg.  60  All.  Rep.  868:  Tmidy  t.  Siermm 
(1904),  1  Ch.  DiT.  264;  McOruihtr  ▼.  PUeker  (1904),  8  Oi. 
JJkf.  806;  Oant  ▼.  HaJL  179  Massadiusetts,  SS& 

The  Bsere  inducement  is  not  sufficient  it  must  be  an  un- 
lawful inducement)  or  an  inducement  by  nusrepresentatien 
«i3a  ir^'.j«rumi  Ji;u  "ii^ufijiiii  ii:.',.-i.;,.>.  i.-  H^Hoi  Phiouioyrupk 
O:  r.  Sdi*c^BtU  C«^  U  B.  Oi>0$)  1  Ch.  Oit.  SSS,  SIB,  371 ; 
Bntom  r.  Pr^t,  2  Wead  SS&r  Ri^-e  r.  .VoiOty,  66  N.  T.  82; 
Am^i^  ▼.  CUmgp  (ff.  Hf.  CiK,  161  U.  S   1;  Omr^  ▼.  ffoO, 

Tibt  iftcts  oMiititatixiit  >n<A  (rauil,  wn^n|jr{•l  indacoBMnt 
nnd  t--'--*"'  -tcwi.  tntnt  ba  Aturnd.  ^Iht  ▼.  WHmm,  4 
Irtd.  ■  - . ;  MciJfmy  r.  Bat^rd,  46  Barti.  «iT;  flan- 


Digitized  by 


Google 


MILB8  lOBDIOiXi  003  tT.  J»j  D.  FSBK  A  SONS  00.  VB 

OptiHign'  <tf  ttM'CMML* 

8bn  ▼.  ttmgan,  80  N.  Y.  St  R*|>.  828;  ^trfZ^  v.  Ffefe,  « 
Barb.  166;  A^^ci  v.  Ouano  Co.,  47  Hun,  41(h^^a7ift  v.  ^cj^ 
M^,  41  Barb,  841 ;  SUaori  v.  Zi&6y,  44  N.  Y.  Superior  Ct 
12;  ReheOict  v.  \WiA^,  6  How.  862,  8W;  Dav^fdf^t  y. 
[894]  Tausaiff,  81  Hun,  568;  Hazard  ▼.  Griaiodld^  SI  F^. 
Bep.  178;  5ttt?^^  5^Aj  V,  Superoig&rlf^  22  Fed.  Bfep.  580, 

PiBtitioncr  has  no  cause  of  complaint  because  the  respond- 
ent defaces  aiid  mutilates  tbe  labels  or  printed  matter  upon 
tiib  packages  Whibh  it  purthaaies  and  GWrtL 

Mr.  Jioticd  HooBte,  after  making  die  abo^a  statement, 
delivwsd  the  6pinio»  of  the  eoiiri, 

The  complainant,  a  maHnfabturer  of  proprieteiy  medi- 
cines which  are  prepared  in  accottlaiiee  with  secret  f  ormUhSy 
presents  by  its'  bill  a  dystem,  oanefuUy  deyised,  by  which  it 
seeks  to  raaiintftin-oeyiaiii  prices  fixed  by  it  for  aU  tibe sales  of 
its  products  both  at  wh^esale  and  retaiL  Its  pvii^pose  is  t^ 
establish  minimum  prices  at  whi^  daletf  shall  be  mads  fay  its 
vendees  and  by  all  subsequent  purcha^ere  who  traffic  in  its 
remedies.  Its  plan  is  thus  to  govern  directly  the  entire 
trade  in  <  die  medicines  its  manvrfaotuires^  embracihg  inter- 
state ocHnmerce  as  wdl  as  oesnmeroe  widiiu  the  States  r^ 
apectively.  To  aooompUdi  this  result  it  has  adopted  two 
fonns  of  restrictive  agreements  limiting  trade  in  the  articles 
t6' those  who  become  parties  to  one  or  the  otheiv  The  one 
99rt  of  contract  known  as  ^^Qonngnmeni  co^Ufaet — wkcie- 
»^"  hiu  been  OMJde  widi  ov^  four  hundred  jobbers'  and 
wholesale  dealers,  and  the  other,  desoribed  as  ^  BeiaU  agtmsf 
(xm^act^^  with  twenty-five  thousand  retail  dealers  in  tha 
United  Stetes. 

The  defiandant  isa  whoksale  drug  oonoetn  whiidi  has  re-^ 
fused  to  enter  into  the  required  edntract,  and  is  charged  with 
proctoing  medicines  for  sale  at  ''  cuit  priices "  by  induoiikg 
thdsd  who  halve  made  the  ocmtraofa  to  viiolate  the  rebtriotioos; 
The  compkihant*  invokes  the  establiahed  doctrinb  that  an 
actionable  wrong  is  committed  by  one  who  maliciously  intep- 
fetvs  with  a  contracit  betwe^i  two  parties  and  induces  one 
of  them  to  break  that  contract  to  the  mjury  of  the  other 
ted  tfaat^in  theabssnoe  of  an  adl9{895  lunate  itaie(fy  at  la#»: 
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equitable  relief  will  be  granted.  Angle  r.  OMoago^  St.  Paid^ 
Mifm$apoUa  <t  Omaha  Railway  Co.^  151  U.  S.  1 ;  BUterman 
y.  LauimnUe  db  NaahviOe  Railroad^  207  U.  S.  205. 

The  prinoipal  question  is  as  to  the  validity  of  the  restrict- 
ive agreements. 

Preliminarily  there  are  opposing  contentions  as  to  the 
construction  of  the  agreements,  or  at  least  of  that  made  with 
Jobbera  and  wholesale  dealers.  The  complainant  insists  that 
the  ^*  consignment  contract  ^*  contemplates  a  true  consignment 
for  sale  for  account  of  the  complainant,  and  that  those  who 
make  sales  under  it  are  the  complainant^s  agttts  and  not  its 
vendfHV^  The  court  below  did  not  so  construe  the  agreement 
end  connidored  it  an  effort  ^^  to  disguise  the  wholesale  dealers 
in  the  mask  of  agency  upon  the  theory  that  in  that  diaracter 
one  link  in  the  system  for  the  suppression  of  the  ^  cat  rate' 
buaincM  might  be  regarded  as  valid/'  and  that  under  this 
agreement  *^the  jobber  must  be  rtgarded  as  the  general 
owner  and  engaged  in  aelling  for  himself  and  not  as  a  mere 
airt^nt  kA  anoUier.*'    IM  Fed.  Rep.  806. 

There  are  certain  allegations  in  the  bill  whidi  do  not  ao- 
eord  with  the  complainentNi  argument  Thus  it  is  alleged 
that  it  "^  has  l>een  and  in  the  uniform  cust<Hn  "  of  the  com- 
plainant '^  Xxk  m\\  eaid  miHlirinte,  remedies  and  cores  to  job- 
berft  and  w)u>)eeale  druggiata,  who  in  turn  sell  and  dispose 
tA  the  ;MUi\e  t^>  i>i4ail  dniggis^s^  (or  sele  and  dislribatiott  to 
iKe  ultimate  pun:^a.%cr  ^\r  <HUiaumer/'  And  in  setting  foitk 
the  K\m^  of  llie  agreement  in  q^iestion  it  is  alleged  that  it 
was  "^  rM)uired  t^^  be  ^^xecuted  b>r  all  jobbets  and  wlKdesala 
dnnBBi»to  he^  wh«w^  y^Hir  iwattw  eokl  it»  afor«said  reoiedies. 
■ledMnett  anul  owMk""  U  i«  ^Hrther  elaled  that  as  a 
^  nvnintainmg  ^^m^h)  )i^  i>f  pru>^^'  tcmixb 
Micilifyisiie  nnwlw^v^  are  y^U%>^)  in  each  package  of  renedies 
^ev^i  lei  ^M^m%  *t\a  *:nxl<^^*!r  ^h^^g^i^^i^s;.^  Ikit  it  is  abo 
aHnpii  in  iIh'  Hit)  iK«t  ntnl^A  the  pi^v»akins  |S9C1  ^  the 
ffm^kxmc^  4iw  M)»  Nh  tlie  fu<HlHn)vt  riNmaines)  in  ^  ocwplaiM- 
»ble  in  tss^A  fakli  I*  retmil  dealeis,  as 

^br  f^timmkt  )t»4i  w«  tud  UmI  it 
fwtjr  wMi  wbiMa  «i  »»  eaail»  «se  v^  tl» 

aftA  It  is 
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that  the  oomplainant,  as  proprieUMr^  shall  oomaigtx  to  the 
agent  ^'for  sale  for  <he  account  of  said  pn^>rietor"  sadi 
goods  as  it  may  deem  necessary,  ^  the  title  thereto  and  prop- 
erty therein  to  be  and  remain  in  the  proprietor  absolutely 
until  sold  under  and  in  accordance  with  the  provisions  hereof, 
and  all  unsold  goods  to  be  immediately  r^^imed  to  said 
proprietor  on  demand  and  the  cancellati(m  of  this  agi^e- 
menf  The  goods  are  to  be  invoiced  to  the  consignee  at 
stated  prices,  which  are  the  same  as  the  minimum  prices  at 
which  the  consignee  is  allowed  to  sell.  It  is  also  agreed  that 
the  consignee  shall  ^faiUifully  and  promptly  account  and 
pay  to  the  proprietor  the  proceeds  of  all  sales,  after  deduct- 
ing as  full  compensation  *  ^  ^  a  commission  of  10  per 
cent  of  the  invoice  value,  and  a  further  commission  of  5 
per  cent  on  the  net  amount  of  each  consignment,  after  de- 
ducting the  said  10  per  cent  compiission,  on  all  advances  on 
account  remitted  within  ten  days  from  the  date  of  any  con- 
signment,'' such  advances,  however,  not  to  affect  the  title  to 
the  goods  and  to  be  repaid  should  the  agreement  be  termi- 
nated and  unsold  goods,  on  whidi  advances  had  been  made, 
be  returned.  The  consignee  guarantees  payment  for  all  goods 
sold  and  promises  ^^  to  render  a  full  account  and  remit  the 
net  proceeds  on  the  first  day  of  each  month  of  and  for  the 
sales  of  the  month  preceding." 

The  consignee  agrees  ^  to  sell  <Mily  to  the  designated  retail 
agents  of  said  proprietor  as  specified  in  lists  of  such  retail 
agents  furnished  by  said  proprietor  and  alterable  at  the  will 
of  said  proprietor.''  A  furth^  provision  permits  sales  ^  only 
to  the  said  retail  or  wholesale  agents  [397]  of  said  proprie- 
tor, as  per  list  furnished."  No  time  b  fixed  for  the  duration 
of  the  agreement. 

It  is  urged  that  the  additional  ccnnmissicm  of  6  per  cent 
is  to  induce,  through  the  guise  of  ^  advances,"  payment  for 
the  goods  before  sales  are  made,  and  that  unsold  goods  are 
to  be  returned  only  on  the  ccmiplainant's  demand  and  the 
cancellation  of  the  agreement  But  the  consignee  is  not 
bound  to  makes  these  *^  advances  "  and  it  is  distinctly  pro- 
vided that  he  shall  not  acquire  title  by  making  thencL  It  is 
also  said  tJiat  the  consignee  may  sell  at  prices  higher  than 
those  listed,  but  he  is  bound  by  the  agreement  to  account  for 
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^  Um  pvoottcU  of  ftU  tilat^  Ims  the  atipidaited  oognomaoMm 
Nor  la  Um  prorunon  ac  to  the  time  for  aooounting  mad  re- 
mittanct  of  not  proceed!  to  be  legMded  ee  Uiconqifltent  with 
•genoji  in  the  abaoice  of  a  ahowing  that  in  the  a<^ual  trBiia- 
actions  and  aeoounte  the  consignee  was  tireated  as  selling  on 
his  own  behalf  and  paying  as  puroheaer. 

If  I  however,  we  consider  the  ^'  ooesignment  contract "  as 
one  which  in  legal  eileot  provides  for  consignments  of  goods 
to  be  sold  bj  an  agent  for  hie  principal's  aocount,  and  that 
the  tenor  of  the  agreement  as  set  forth  must  be  taken  to  over- 
ride the  inconaistent  general  allegations  to  which  we  have 
referred,  this  alone  would  not  be  sufficient  to  support  tlie  bill. 

The  bill  cliarges  that  the  defendant  has  unlawfuUy  and 
fraudulently  procured  tlie  proprietary  medicines  from  the 
eomplainanCs  ^^  wholesale  and  retail  agents  ^  in  violation  of 
their  oontranta.  Hut  it  dpes  not  allege  that  the  goods  pn>- 
eur^d  by  tJ\e  defendant  from  *'  wholesale  agents  ^  were  goods 
efmsi|rue«l  to  the  latter  for  aale.  The  description  *"  whole- 
sale egent  **  refers  to  those  who  have  signed  the  ^  con^gn- 
ment  cimUi  sd«**  This  cai\traci|  however,  permits  one  ^  whole- 
sale «ment '"  to  sell  to  another  ''  wholesale  agent''  For  all 
thai  appearsi  the  fiMnA^i  pnKursd  by  the  defendant  may  have 
b(^\  |uiro)>a«^d  \\y  the  defendant's  (M6]  vendors  £pom  other 
whol«eal0  si^vutn.  The  hill  avers  that  prior  to  the  introdnc- 
lii^  ^f  the  dMKTilKH)  «\>*iitem  the  defendant,  a  wholesale  boose, 
had  dealt  in  the  r«siii<H)itMi  and  had  purchased  di«n  £rom  the 
e«^\\|UaiiMiuU  and  fix^m  ''  wh^Jeeale  druggists  and  jobbers." 
1^liei>fk  is  i^elhii\|t  in  the  )mU  which  is  inronsiflteDt  with  sach 
a«^  aot^Ht)  «H>ursi^  fvf  dealii\^«  permitted  by  the  agreesttent 
toetfx  with  T^>eol  K>  tW  wht^essle  dealers  wIki  hav«  sipied 
^1k  Uut  the  J^Hv)«  vrhi%>h  <^ne  xrh\%lesale  ajrent  purohased  fran 
a»i,>i>»wr  >Kf/i)esaW  ag««t  w^miU  not  be  held  far  sale  as  oon* 
9i^Q(t«iPN)  c^sb  bel%^«Vf^iMr  t<^  the  OMa|\Uinaal  and  to  be  ar- 
<%^^inil»d  fM^  ae  ^K^^  aih)  their  ^nUe  by  the  wholesale  dealer. 
w^  liad  a<i^Ui>Nl  iMkv,  w^wUd  be  made  far  his  «wm  Meosnt 
\  SMS  Am  iliei  ^i  the  e^^\)44itiMi.    The  aile^iKii^  of  the 

iMiA  ihie  |4aKa  |vaitv'>^  %\t  iW  >vsi,s«n  *  f  ocir.s.*^-ts  dc  not 

thai  II  m^  mireHicd  that  wfiiLnlawle 

I^N^  le  <K^  n^t  «feM.U  be  irm  ia  «U 
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ttMit  tiie  restrietioiiB  of  the  cQrstem  should  be  eseaped  ia  snob 
a  simple  maimer.  But  if  t3m  reatrictiooB  of  the  ^Soon^gn- 
mont  contract,''  aa  to  prieoa  and  Tcndaee,  are  to  be  deem^ 
to  apply  to  the  aale  of  goods  whieh  one  v^lcaale  dealer  hAs 
purehaaed  ft^m  another,  it  is  evident  that  the  Talidiliy  oi  t^e 
pestrietiona  in  this  aspect  must  be  supported  on  Mose  dtiher 
ground  than  that  such  sale,  ia  B)ade  by  Uie  .wi^jilltflJe  deader 
as  the  agent  of  the  complaHUiat.  The  case  ^preseirted  by  the 
bill  cannot  properly  he  r^ardad  ai  one  for  indneiDig  breach 
of  trust  by  an  agent. 

The  other  form  of  contract,  adopted  by  the  complainant, 
while  described  as  a  '^  retail  agen^  contract,"  ia  Nearly  ah 
f^reemeni  lootnng  to  sale  and  not  to  WLgmicy.  The  ao-^ealied 
'^  retail  agents  "  are  not  agents  at  all,  either  of  the  comf^aSn- 
ant  or  of  its  consignees,  but  are  contemplated  purchasers 
who  buy  to  sell  a^gain,  that  is,  retail  dealers.  It  is  agreed 
that  they  may  purchase  the  medicines  manu [899] factored 
by  the  oomj^inant  at  stated  prices.  Thero  follows  thia  stip- 
ulation: 

"la  consideration  wl^ereof  oaid  retaU  /agent  agree«  Vql  no  ci^ie  to 
aeU  or  fiunisb  the  said  proprietary  xnedicines  to  any  person,  ton  or 
corporation  whatsoever,  at  leas  than  the  full  retail  price  as  printed 
on  the  packages,  without  reduction  for  quantity ;  and  said  retail  agoit 
further  agrees  not  to  stil  the  said  prspriatary  taedlcinea  at  aay  price 
to  wholeaale  os  vetall  dealers  not  accredited  ageata  of  tba  Dr*  Mi¥^ 
Medical  Company." 

It  will  be  noticed  that  the  ^^  retail  ageirts^  are  not  for- 
bidden to  sell  either  to  wholesale  or  retail  dealers  if  these 
4ffe  ^'accisdifted  agents''  of  the  ccmiplainant,  that  is  if  Ae 
dealers  have  signed  either  of  the  two  contracts'  the  com- 
plainant requires.  But  the  restriction  ia  intended  to  apply 
whether  the  retail  dealers  have  bought  the  goods  fr<Hn  tiiose 
who  held  under  ccmsignment  or  from  other  dealers^  whole- 
sale or  retail,  who  had  purchased  them.  And  in  which  way 
the  ^retail  agents"  who  supplied  the  medicines  to  the  de- 
fendant, had  bought  Uiem  is  not  shown. 

The  bill  asserts  complainant's  ^  right  to  maintain  and 
pireserve  the  aforesaid  ^rstem  and  method  of  contracts  and 
eales  adopted  and  established  by  it."  It  is,  as  we  have  seen, 
a  system  of  int«*loeking  restriotions  by  which  the  complaia- 
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ant  seeks  to  eontrol  not  mer^  the  prices  at  whidi  its  agents 
may  sell  its  products,  but  the  prices  for  all  sales  by  all 
dealers  at  wholesale  or  retail,  whether  porchasers  or  sab-pur- 
diasers,  and  Uius  to  fix  the  axnoont  which  the  consumer  diall 
pay,  eliminating  all  competition.  The  essential  features  of 
sudi  a  system  are  thus  ctescribed  by  Mr.  Justice  Lurton  (then 
Circuit  Judge),  in  the  opinion  of  the  Circuit  Court  of  Ap- 
peals in  the  case  of  John  D.  Park  <t  Sons  Company  ▼.  Sam- 
ud  B.  Hartmanj  158  Fed.  Bep.  24,  42: 

''The  contracting  wholesalers  or  jobbers  covenant  that  they  will 
sell  to  no  one  who  does  not  come  with  complainant's  license  to  boy, 
and  that  tliey  win  not  seU  [400]  below  a  mlnimnm  price  dictated  by 
eomplatnant  Next,  aU  competition  between  retailem  is  destroyed, 
lior  each  sndi  retailer  can  obtain  his  sapplj  only  by  signing  one  of 
the  uniform  contracts  prepared  for  retailers,  whereby  he  covenants 
not  to  s^  to  anyone  who  proposes  to  sell  again  unless  the  buyer  is 
authorised  in  writing  by  the  complainant,  and  not  to  sell  at  less  than 
a  standard  price  named  in  the  agreement.  Thus  all  room  for  com- 
petition between  retailers,  who  sui^ly  the  pubUc,  is  made  Impossible. 
If  these  contracts  leave  any  room  at  any  point  of  the  line  for  the 
usual  play  of  competition  between  the  dealers  In  the  product  marketed 
by  complainant,  it  is  not  discoverabla  Thus  a  combination  between 
the  manufacturer,  the  wholesalers  and  the  retailers  to  maintain  prices 
and  stifle  competition  has  been  brought  about" 

That  these  agreements  restrain  trade  is  obvious.  That, 
haying  been  made,  as  the  bill  alleges,  with  ^  most  of  the  job- 
bers and  wholesale  druggists  and  a  majority  of  the  retail 
druggists  of  the  country  "  and  having  for  their  purpose  the 
control  of  the  entire  trade,  they  relate  directly  to  interstate 
as  well  as  intrastate  trade,  and  operate  to  restrain  trade  or 
commerce  among  the  several  States,  is  also  clear.  Addyston 
Pipe  dk  Steel  Oo.  v.  United  States^  175  U.  S.  211;  Bemeni  v. 
National  Harrow  Co.^  186  U.  S.  p.  92;  Montague  dk  Oo.  v. 
LoTiny^  198  U.  S.  38;  Swift  <&  Co.  v.  United  States^  196  U.  S. 
876. 

But  it  is  insisted  that  the  restrictions  are  not  invalid  either 
at  common  law  or  under  the  act  of  Congress  of  July  2, 1890, 
c  647,  26  Stat  209,  upon  the  following  grounds,  which  may 
be  taken  to  embrace  the  fundamental  contentions  for  tbe 
complainant:  (1)  That  the  restrictions  are  valid  because  they 
relate  to  proprietary  medicines  manufactured  under  a  secret 
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paxxMBf  and  (3)  that,  apart  from  tius,  a  mannfacttirer  is 
entitled  to  control  the  prices  on  all  sales  of  his  own  products. 
First  The  first  isquiry  is  whether  there  is  any  di8-[401] 
tinction,  with  respect  to  sadi  restrictions  as  are  here  pre- 
•  sented)  between  the  case  of  an  article  manufactured  by  the 
owner  of  a  eeoret  process  and  that  of  one  produced  under 
ordinary  conditions.  The  eomplainiuit  urges  an  analogy  to 
rights  secured  Irf  letters  patent  B&m&nty.ffational  Harrow 
OompoM/,  186  U.  S.  70.  In  the  case  dted,  there  were  li- 
eenses  for  the  manufacture  and  sale  of  articles  covered  by 
letters  patent  witii  stipulatiims  as  to  the  prices  at  whidi  tli^ 
licensee  should  sell.  The  court  said,  referring  to  the  act  of 
July  2, 1890  (pp.  02,  08) : 

**  Bat  that  statute  clearly  does  not  refer  to  that  kind  of  restraint 
of  Interstate  commerce  which  may  arise  from  reasonable  and  legal 
conditions  imposed  npon  the  assignee  or  Uceneee  of  a  patent  by  the 
owner  thanof,  restricting  the  terms  npon  which  the  article  may 
be  used  and  the  price  to  be  demanded  therefor.  Such  a  constmc- 
tlon  of  the  act  we  have  no  doubt  was  never  contemplated  by  its 
framers." 

But  whatever  rights  the  patentee  may  enjoy  are  derived 
from  statutory  grant  under  the  authority  conferred  by  the 
Constitution.  This  grant  is  based  upon  public  considera- 
tions. The  purpose  of  the  patent  law  is  to  stimulate  inven- 
tion by  protecting  inventors  for  a  fixed  time  in  the  advan- 
tages that  may  be  derived  from  exclusive  manufacture,  use 
and  sale.  As  was  said  by  Chief  Justice  Marshall  in  OratU 
V.  Raymond,  6  Pet  241-243: 

**  It  is  the  reward  stipnlated  for  the  adTantages  derived  by  the 
public  for  the  exertions  of  the  individual,  and  is  intended  as  a  stimu- 
lus ta  those  exertions.  •  •  •  The  pubUc  yields  nothing  wliich  it  has 
not  agreed  to  yield ;  it  receives  all  which  it  has  contracted  to  receive. 
The  fuU  benefit  of  the  discovery,  after  Its  enjoyment  by  the  discovorer 
f6r  fourteen  years,  is  preserved;  and  for  his  exdusive  enjoyment  of 
,  It  during  tbitt  time  the  public  faith  is  pledged.  •  •  •  The  great 
object  and  intention  of  the  act  is  to  secure  to  the  pubUc  tlie  advan- 
tages to  be  derived  from  the  discoveries  of  individuals,  and  the  means 
it  employs  are  the  com[4021pen8atlon  made  to  those  individuals 
fbr  the  time  and  labor  devoted  to  these  discoveries,  by  the  exclusive 
right  to  mahe,  use  and  8eU»  the  things  discovered  for  a  limited  timec** 
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The  qoviplftini^t  b^s  AO  0tf4»tary  gnant.  80  ^  M.«p- 
peMBy  UiQiitt  tare  qq  letters  putent  ralittiiig  to  the  remedieB  in 
quifiltiaB.  TibeiCompUimtBt  ims  not^9t(m  fit  to  naikellie  dis- 
<dpsttre  req^red  by  the  stototo  and  ihvm  to  aecuoe  tiie  pnr- 
ilegQi  it  oonf et8«  Ito  qnse  lies  outaide  <^e  |)oUey  of  the  paint 
UW9  wd  4he  extent  of  tbe  right  whifh  thttt  Ism  nxatm  is 
PQjt  here  involved  or  detenniaed. 

The  Qcmplainaiit  rdiee  upon  the  (MvnerBhip  of  ita  «eeret 
proeeea  'Wd  its  righta  are  to  be  determined  aisowdingly. 
Any  one  may  uoe  it  who  fairly,  byanalysb  and  eacpesiBieBt, 
disoovers  it  But  the  cosuplainant  ia  entitled  to  be  pro- 
jected against  invasion  of  its  ag^t  in  the  prooaas  by  firand  or 
by  breach  of  trust  or  contract  Taber  t«  Hoffvum^  llfi  N.  Y. 
86;  Cfiadwick  ▼.  Covell^  151  JM^assachusetts,  180.  The  secret 
prooeas  may  be  the  subject  of  confidential  communioation 
and  of  sale  or  license  to  use  with  restrictions  as  to  territory 
and  prices.  FowU  v.  Park^  181  U.  -8.  88.  A  similar  prin- 
ciple obtains  with  respect  to  the  confidential  communication 
of  quotations  collected  by  a  board  of  trade.  Board  of 
Trade  v.  Christie  Grain  <&  Stock  Oo.^  198  U.  S.  286. 

Here,  however,  the  question  concerns  not  the  process  of 
manufacture,  but  the  manufactured  product,  an  article  of 
commerce.  'Hie  complainant  has  not  communicated  its 
process  in  trust,  or  under  contract,  or  executed  a  license  for 
the  use  of  the  process  with  restrictions  as  to  the  manufac- 
ture and  sale  by  the  licensee  to  whom  the  communication 
is  made.  The  complainant  has  retained  its  secret  which 
apparently  it  believes  to  be  undiscoverable.  Whether  its 
remedies  are  sold  or  unsold,  whether  the  restrictions  as  to 
future  sales  are  valid  or  invalid,  the  complainant's  secret 
remains  intact.  That  the  complainant  may  rightfully  ob- 
[403]]ect  to  attempts  to  discover  it  by  fiuudulent  means, 
or  to  a  breach  of  trust  or  contract  rdating  to  the  process, 
does  not  require  the  ccmeltision  that  it  is  entitled  to  establish 
restrictions  with  respect  to  future  sales  by  those  who  purchase 
its  manufactured  product.  It  is  said  that  the  remedies 
^  embody  "  the  secret.  It  would  be  more  correct  to  say  that 
th^  are  manuf  aatuced  acecmling  to  the  aecret  process  and 
do  not  constitute  a  communication  of  it    It  is  also  urged 
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■tfast  as  tbft  praoesB  is  seciet  no  one  islie  can  mamfiBcture 
tht  artiola  But  Hub  argument  i^esks  iOB  OMiiopoly  ^  prty- 
duotion  and  not  on  the  seereoy  of  the  prooess  or  tbe  /par- 
iticalar  fact  that  may  cenler  that  menofxily.  It  iinpUeB 
ihat^  if  for  any  reason  momopoly  of  productioii  eziata,  it 
carries  with  it  the  right  to  control  the  entire  trade  ](tf  ttue 
produced  article  and  to  prevent  iany  competition  that.otker- 
^viae  might  arise  between  wboksale  and  retell  deakTSi  The 
principle  wonld  not  be  liauted  to  secret  ptocesaes,  tbut  would 
extend,  to  goods  man«factiir«l  by  any  one  who  sooured 
ecmtrol  of  the  sonroe  .of  supply  of  a  neoeasary  j»w  material 
or  ingredient.  But,  beoanae  4lieie  is  monopoly  of  production, 
it  eertainfy  canikot  be  said  that  there  is  no  pubUo  interest 
in  maifitaifiing  freednn  of  trade  with  respect  U>  future  sales 
after  'the  article  haa  been  placed  on  tha  jniftrlnft  aid  the 
producer  has  parted  with  his  title.  Moneomr,  eyery  mami- 
facturer,  before  sale,  controls  the  artides  be  mskes.  With 
Twpett  to  these,  he  has  the  rights  of  ownership  nod  Im 
dominion  does  not  depend  upon  whether  the  process  of 
manufactaxe  is  Imown  or  unknown^  or  upon  any  special 
advantage  he  may  possess  by  reason  of  location,  materiais 
or  efficieniry.  The  fact  that  tiie  mMrket  may  not  be  supjdied 
with  the  ptotioular  article,  unless  he  produces  it,  is  a  practi- 
cal consequencR  which  does  not  enlarge  his  right  of  property 
in  what  he  does  produce. 

If  a  manufacturer,  in  the  absence  .of  statutory  privilege, 
has  the  control  over  t^  sales  of  the  manufactured  artiole, 
<(4M]  for  which  the  oomidainant  here  contends^  it  is  not 
because  the  process  of  manufacture  «is  k^  secret  In  this 
respect,  the  maker  of  so-called  pnqHtielary  medicines,  un- 
patented, stands  on  no  different  tooling:  txom  that  of  othqr 
manufacturers.  The  fact  that  the  article  is  represented  to 
be  curative  in  its  properties  does  not  justify  a  restriction  of 
trade  which  would  be  unlawful  as  to  compo8iti(ms  designed 
for  other  purposes. 

Second.  We  come,  then,  to  the  second  question,  whether 
the  complainant,  imeapeetive  of  the  aecn^c^  ol  its  pcocess,  is 
entitled  to  maintain  the  restrictions  by  virtue  of  the  fiiet 
l^at  they  relate  to  products  of  its  own  manufaetum. 
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The  basis  of  the  argument  appears  to  be  that^  as  tibe  manu- 
facturer may  make  and  sell,  or  not,  as  he  chooses,  be  may 
affix  conditions  as  to  the  use  of  the  article  or  as  to  the  prices 
at  which  purchasers  may  dispose  of  it  The  propri^  of 
the  restraint  is  sought  to  be  derived  from  the  liberty  of  the 
producer. 

But  because  a  manufacturer  is  not  bound  to  make  or  sell, 
it  does  not  follow  that  in  case  of  sales  actually  made  he  may 
impose  upon  purchasers  every  sort  of  restricticm.  Thus  a 
general  restraint  upon  alienation  is  ordinarily  invalid.  ^  Hie 
right  of  alienation  is  one  of  the  essential  incidents  of  a  right 
of  general  property  in  movables,  and  restraints  upon  aliena- 
tion have  been  generally  r^arded  as  obnoxious  to  public 
policy,  which  is  best  subserved  by  great  freedom  of  traffic  in 
such  things  as  pass  from  hand  to  hand.  (General  restraint 
in  tiie  alienaticm  of  articles,  things,  chattds,  except  when  a 
very  special  kind  of  property  is  involved,  such  as  a  slave  or 
an  heirIo<Mn,  have  been  genenJly  hdd  void.  ^  If  a  man,'  says 
Lord  C!oke,  in  Coke  on  Littleton,  section  860, '  be  possessed  of 
a  horse  or  any  other  chattel,  real  or  personal,  md  give  his 
whole  interest  or  property  therein,  upon  condition  that  the 
donee  or  vendee  shall  not  alien  the  same,  the  same  is  void, 
because  his  whole  interest  and  property  is  out  of  him,  so  as 
he  hath  [405]  no  possibility  of  reverter;  and  it  is  against 
trade  and  traffic  and  bargaining  and  contracting  between 
man  and  man.' "  Park  v.  Hartman^  supra.  See  also  Gray 
on  Bestrainte  on  Alienation,  §§  27,  28. 

Nor  can  the  manufacturer  by  rule  and  notice,  in  the  ab- 
sence of  contract  or  statutory  right,  even  though  the  restric- 
tion be  known  to  purchasers,  fix  prices  for  future  sales.  It 
has  be^i  held  by  this  court  that  no  such  privilege  exists  under 
the  copyright  statutes,  although  the  owner  of  the  copyright 
has  the  sole  right  to  vend  copies  of  the  copyrighted  produc- 
tion. BobbS'MerriU  Co.  v.  Straus^  210  U.  S.  889.  There 
the  court  said  (p.  351)  : 

**  The  owner  of  the  copyright  In  this  case  did  seU  copies  of  the  book 
In  quantities  and  at  a  price  satlsfftctory  to  It  It  has  exercised  the 
right  to  vend.  What  the  complainant  contends  tor  embraces  not  onlj 
the  right  to  max  the  copies,  hot  te  qoalify  the  title  of  a  fotnre  pnr- 
diaser  by  the  resenratlon  of  the  right  to  have  the  remedies  of  the 
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BtatutB  agalott  an  tnfiliig«r  beeaoBe  of  tbe  printed  notice  of  its  imr- 
pone  eo  to  do  unless  the  poiduiBac  a^le  at  a  price  fixed  in  tlie  notiee. 
To  add  to  the  right  of  exclusive  sale  the  authority  to  ocmtrol  all 
future  retail  sales,  by  a  notice  that  such  sales  must  be  made  at  a  fixed 
sum,  would  give  a  right  not  included  in  the  terms  of  the  statute,  and, 
in  onr  view,  extaid  its  <^;>eraliion,  by  construction,  beyond  its  mean- 
ing; wJtan  Interpreted  with  a  view  to  ascertaining  the  legiriatiye  In- 
tent hi  its  enactment" 

It  will  hardly  be  amtended,  with  respect  to  such  a  matter, 
that  the  manufacturer  of  an  article  <^  eommeroe,  not  pro*- 
teeted  by  any  statutory  grant,  i$  in  any  better  case.  See 
Toddy  db  Oo.  ▼.  SUriau$  dh  Co.  (19(Mr) ,  1  Ch.  S54 ;  McOruther 
Y.  Pitcher  (1904),  2  Cfa.  806;  Oant  v.  HcU  db  Lyon  Co.,  179 
Massachusetts,  588.  Whatever  right  the  manufacturer  may 
have  to  project  his  control  beyond  his  own  sales  must  depend, 
not  upon  an  inherent  power  incident  to  production  and 
original  ownerdiip,  but  upon  agreement 

[406]  With  respect  to  contracts  in  restraint  of  trade,  the 
earlier  doctrine  of  the  ecnnmon  law  has  been  substantially 
modified  in  adaptation  to  modem  conditkms.  But  the  puUie 
interest  is  still  the  first  consideration.  To  sustain  the  re*- 
straint,  it  must  be  found  to  be  reasonable  both  with  respect 
to  the  puUic  and  to  the  parties  and  that  it  is  limited  to  what 
is  fairly  necessary,  in  the  circumstances  of  the  particular 
case,  fcnr  the  protection  of  the  covenantee.  Otherwise  re^ 
straints  of  trade  are  void  as  against  public  policy.  As  was 
said  by  this  court  in  Oibha  v.  Baltimore  Gaa  Go.y  180  U.  S. 
p.  409: 

**The  decision  In  MUchel  v.  Reynolds,  1  P.  Wms.  181;  S.  C,  Smith's 
Leading  Oases,  407,  Ttti  Bng.  ed. ;  8tli  Am.  ed.  768,  is  tbe  foundation 
of  the  rule  in  relation  lo  the  ioralidity  of  eontracts  in  restraint  of 
trade;  bnt  as  it  was  made  under  a  condition  of  things,  and  a  stale  or 
society,  differoit  from  those  which  now  prevail,  the  rule  laid  down 
is  not  regarded  as  inflexible,  and  has  been  considerably  modified. 
Public  welfare  is  first  considered,  and  if  it  be  not  inTolved,  and  the 
restraint  upon  one  party  is  not  greater  than  protection  to  the  other 
party  requires,  the  contract  may  be  snstained.  Tbe  question  is^ 
whether,  nnder  the  particular  drcumatances  of  the  case  and  the  nature 
of  the  particular  contract  involved  in  it,  the  contract  is,  or  is  not,  un- 
reasonable. RouHOon  V.  RouHUon,  14  Ch.  D.  351;  Leather  Cloth  Oa. 
V.  LofiOtU,  U  B.  9  Eq.  84a,* 
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^Theirmr-vieir  sl^the  present  time/'  salit  LonA  MBcnqth*- 
ten  ifl  N&td€iifelt  r.  Ma^rirti-Nardenfdt  <6e.  Oo.^  1904,  A.  C. 
p.  665,  *^I  think,  is  this:  The  public  have  an  interiest  in  evei^ 
person's  canying  on  his  trade  freely ;  so  has  the  individual. 
All  iBterfevenoe  with  individual  liberty  of  aoticm  in.  toa^g^ 
and  ail  rdgtraiiits  of  trade  of  liieraselveB^  if  there  ii  notMng 
more,  are  contrary  to  public  policy,  and  therefore  void;  That 
is  tfaegenehil  rale.  But  there  arie  esoeptkins:  restnUata of 
tarade  and  interference  with  individtial  liberty  of  aotiflk  Diay 
be  justified  by  the  special  \^fi\  eircmnstonees  of  a  jiartieii- 
Ivt  case.  It  is  a  i^uffibient  justfflcation,  and^  indeed  it  is  the 
onljf  jostifieadoii,  if  thereBtridion  is  r^dsoniible — reasbnabley 
that  is^  in  reference  to  the  interests  of  the  parties  coiioemed 
and  reasondbie  in  reference  to  the  interests^  tA  the  poUic,  so 
framed  aand  so  guarded  as  to  afford  adequlirte  protootion  to 
the  party  in  whose  farvor  it  is  imposed^  while  at  the  same 
time  it  is  in  no  way  injurious  tx)  the  public.'' 

The  present  case  is  not  attaiogous  to  that  of  a  sale  of  g6od 
wiU,  or  of  0n  into^st  in  a  business^  or  of  the  grant  of  a^  rijg^t 
to  use  a  process  of  manufacture.  The  coniplainant  has  not 
parted  with  any  interest  in  its  business  or  instnunentalittes 
of  production.  It  has  conferred  no  right  by'  virtue  of  which 
pnrchAsers  of  its  products  may  compete  witii  it.  It  retains 
comi^ete  control  over  t^  bisdaess  in  which  it  is  engaged^ 
manufacturing  what  it  pleases  and  fixing  such  prices  for  its 
own  toles  as  it  may  desire.  Nor  are  we^  dealing  with  a  singk 
transaction,  conceivably  unrelated  to  the  public  interest.  The 
agreements  are  designed  to  maintain  prices,  after  the  com- 
plainant has  parted  with  the' title  to  the  articles,  and  to  pre- 
vent competition  among  those  who  trade  in  them. 

The  bill  asserts  the  impoftaiiice  of  a  standard  retail  pric^ 
and  alleges  generally  that  confusion  and  damage  have  re- 
sulted from  sales  at  less  than  the  prices  fixed.  But  the  ad- 
vmntage  of  establidied  retail  prices  primarily  concerns  tJbe 
dealers.  The  enlarged  profits  whidi  would  result  frcmi  ad- 
herence to  the  established  rates  would  go  to  them  and  not  to 
the  complainant.  It  is  through  the  inability  of  the  f  avorfed 
dealers  to  realize  these  profits,  on  account  of  the  described 
cmnpetition,  that  the  complainant  works  out  its  alleged  in- 
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jttiy;  If  tbece  be  an  advantage  to  a  manofactorer  in  the 
maintenance  of  fixed  retail  prices,  the  question  remains 
whether  it  is  one  which  he  is  entitled  to  secure  by  agreements 
restricting  the  freedom  of  trade  on  the  part  of  dealers  who 
own  what  they  [408]  sell.  As  to  this,  the  complainant  can 
fare  no  better  with  its  plan  of  identical  contracts  than  could 
the  dealers  themselves  if  they  formed  a  combination  and 
endeavored  to  establish  the  same  restrictions,  and  tiius  to 
achieve  the  same  result,  by  agreement  with  each  other.  If 
the  immediate  advantage  they  would  thus  obtain  would  not 
be  sufficient  to  sustain  such  a  direct  agireement,  the  asserted 
ulterior  benefit  to  the  complainant  cannot  be  regarded  as 
sufficient  to  support  its  Efystem. 

But  agreements  or  combinations  between  dealers,  having 
for  tJieir  sole  purpose  the  destruction  of  competition  and 
the  fixing  of  prices,  are  injurious  to  the  public  interest  and 
void.  They  are  not  .saved  by  the  advantages  which  the 
participants  expect  to  derive  from  the  enhanced  price  to 
the  consumer.  People  v.  Shddon^  139  N.  Y.  251;  Judd  v. 
Harrington,  189  N.  Y.  105;  People  v.  Milk  Exchange,  145 
K  Y.  367;  ViMod  SUOea  v.  AddyHon  Pipe  <6  Steel  Co., 
85  Fed.  Rep.  271;  on  app.  175  U.  S.  211;.  Uonk^ff^  A  Co. 
V.  Lowry,  198  U.  S.  88;  Chapin  v.  Brovm,  88  Iowa,  156; 
Craft  V.  McConoughy,  79  lUiaois,  340;  W.  E.  Hill  Co.  v. 
Gray  dk  Worcester,  127  N.  W,  Rep.  (Mich.)  803. 

Hie  complainant's  plan  fidls  within  the  {Principle  which 
condemns  contracts  of  this  dass.  It,  in  effect,  creates  a 
combination  for  the  prohibited  purposes.  No  distinction 
can  properly  be  made  by  reason  of  the  particular  character 
of  Uie  commodity  in  question.  It  is  not  entitled  to  special 
privilege  or  immimity.  It  is  an  artide  of  commei^ce  and 
the  mles  concerning  liie  ft'eedom  of  trade  must  be  held  to 
apply  to  it.  Nor  does  the  fact  that  the  margin  of  freedom 
iff  redlkced  by  the  control  of  producti(m  make  tJbe  protection 
of  i^hat  remains,  in  such  a  case,  a  negligible  matter.  And ' 
where*  commodities  have  passed  into  the  channels  of  trade 
and  ai^  dwned  by  dealers^  the  validity  of  agreements  to 
prevent  compefition  and  to  maintain  ptices^  is  not  to  be  det^r- 
miheii  by  the  circumstance  whe/ther  they  were  produced  by 
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several  manufacturers  or  by  one,  [409]  or  whether  they 
were  previously  owned  by  one  or  by  many.  The  complain- 
ant having  sold  its  product  at  prices  satisfactory  to  itsdf , 
the  public  is  entitled  to  Whatever  advantage  may  be  derived 
from  competition  in  the  subsequent  traffic. 

The  questions  involved  were  carefully  considered  and  the 
decisions  reviewed  by  Judge  Lurton  in  delivering  the  opin- 
i<m  of  the  Circuit  Court  of  Appeals  in  Park  v.  Hartman, 
supra^  and,  in  following  that  case,  it  was  concluded  below 
that  tike  restrictions  sought  to  be  enforced  by  the  bill  were 
invalid  both  at  common  law  and  under  the  act  of  Congress 
of  July  2, 1890.    We  think  that  the  court  was  right 

The  allegations  of  the  bill  as  to  the  labels  and  cartons  used 
by  the  complainant  are  evidently  incidental  to  the  main 
(^arge  as  to  the  procurement  of  violation  of  the  restrictions 
as  to  prices  and  vendees  contained  in  the  agreement;  and 
failing  as  to  this  no  case  is  made  for  relief  with  respect  to 
the  trade-marks,  which  are  not  shown  to  have  been  infringed. 

Judgment  a^med. 

Mr.  Justice  Lurton  took  no  part  in  the  consideration  and 
decision  of  this 


Mr.  Justice  Holmbb,  dissenting. 

This  is  a  bill  to  restrain  the  defendant  from  inducing, 
by  corruption  and  fraud,  agents  of  the  plaintiff  and  pur- 
chasers from  it  to  break  their  contracts  not  to  sell  its  goods 
below  a  certain  price.  There  are  two  contracts  concerned. 
The  first  is  that  of  the  jobber  or  wholesale  agent  to  whom, 
the  plaintiff  consigns  its  goods,  and  I  will  say  a  few  words 
about  that,  although  it  is  not  this  branch  of  the  case  that 
induces  me  to  speak.  That  they  are  agents  and  not  buy- 
ers I  understand  to  be  conceded,  and  I  do  not  see  how  it 
[410]  can  be  denied.  We  have  nothing  before  us  but  the 
form  and  the  alleged  effect  of  the  written  instrument,  and 
they  both  are  express  that  the  title  to  the  goods  is  to  remain 
in  the  plaintiff  until  actual  sale  as  permitted  bgr  the  contract 
So  far  as  this  contract  limits  the  authority  of  the  agents 
as  agents  I  do  not  understand  its  validity  to  be  disputed. 
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But  it  18  construed  also  to  permit  the  purchase  of  uradicme 
by  consignees  from  other  consignees,  and  to  make  the  sped* 
fication  of  prices  applicable  to  goods  so  purchased  as  wtH 
as  to  goods  consigned.  Hence  when  the  bill  alleges  that  the 
defendant  has  obtained  medicine  from  these  agents  by  indnc**^ 
ing  them  to  break  their  contracts,  the  allegation  does  not 
require  proof  of  breach  of  trust  by  an  agent,  but  would  be 
satisfied  by  proving  a  breadi  of  promise  in  respect  of  goods 
that  the  consignee  had  bought  and  owned.  This  reasoning 
would  have  been  conclusiye  in  the  days  of  Saunders  if  the 
construction  of  the  contract  is  right,  as  I  suppose  that  it  is. 
But  the  contract  as  to  goods  purchased  is  at  least  in  the 
background  and  obscure ;  it  is  not  the  main  undertaking  that 
the  instrument  is  intended  to  express.  I  should  have  thought 
that  the  bill  ought  to  be  read  as  charging  the  defendant  with 
inducing  a  breach  of  the  ordinary  duty  of  consignees  as 
such  (StDift  db  Oo.  v.  United  States,  196  U.  S.  875,  896)^ 
and,  therefore,  as  entitling  the  plaintiff  to  relief.  Ang/I$ 
T.  OhieoffOj  St.  Pauly  MiimeapcUs  dk  Omaha  By.  Oo.^  151 
U.  S.  1. 

The  second  contract  is  that  of  the  retail  agents,  so  called, 
being  reaUy  the  first  purchasers,  fixing  the  price  below  which 
they  will  not  sell  to  the  public  There  is  no  attempt  to  at- 
tadi  a  contract  or  condition  to  the  goods,  as  in  Bobbe-MerriU 
Oo.  y.  StrauSy  210  TT.  S.  839,  or  in  any  way  to  restrict  deal* 
ings  with  them  after  they  leave  the  hands  of  the  retail  meiL 
The  sale  to  the  retailers  is  made  by  the  plaintiff,  and  the  only 
question  is  whether  the  law  forbids  a  purchaser  to  contraet 
with  his  vendor  that  he  will  not  sell  [411]  below  a  certain 
price.  This  is  the  important  question  in  this  case.  I  suppose 
that  in  the  case  of  a  single  object  such  as  a  painting  or  a 
statue  the  right  of  the  artist  to  make  such  a  stipulation  hardly 
would  be  denied.  In  other  words,  I  suppose  that  the  reason 
why  the  contract  is  held  bad  is  that  it  is  part  of  a  scheme 
embracing  other  similar  contracts  each  of  which  applies  to  a 
number  of  similar  things,  with  the  object  of  fixing  a  general 
market  price.  This  reascm  seems  to  me  inadequate  in  the 
case  before  the  court  In  the  first  place  by  a  stight  ohangci 
in  the  form  of  the  contract  the  plaintiff  can  aooompliflh  the 
96825^— VOL  4—17 8 
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rmalt  ib  a  waj  tihat  would  be  beyond  saooessfal  attack.  If 
itr  should  make  the  retail  dealers  also  agents  in  law  as  well 
•9  in  name  and  retain  tiie  title  until  the  goods  left  their 
hands  I  cannot  conceive  that  even  the  present  ^ithusiasm  f w 
regulating'  the  prices  to  be  charged  1^  other  people  would 
deny  that  tlra  owner  was  acting  within  his  righta  It  seems 
to  me  that  this  consideration  by  itsdf  ought  to  give  us  pausa 
But  I  go  farther.  There  is  no  statute  covering  the  case; 
there  is  no  body  of  precedent  that  by  ineluctable  logic  re- 
quires the  conclusion  to  which  the  court  has  come,  llie 
oondusion  is  reached  by  extending  a  certain  conception  of 
pablio  policy  to  a  new  sphere;  On  sudi  matters  we  are  in 
perilous  country.  I  think  that,  at  least,  it  is  safe  to  say  that 
the  most  enlightened  judicial  policy  is  to  let  people  manage 
their  own  business  in  their  own  way,  unless  the  ground  for 
interference  is  very  dear.  What  then  is  the  ground  upon 
which  we  interfere  in  the  present  caset  Of  course,  it  is  not 
the  interest  of  the  producer.  No  one,  I  judge,  cares  for  that. 
It  hardly  can  be  the  interest  of  subordinate  vendors^  as  there 
seems  to  be  no  particular  reason  for  preferring  them  to  the 
originator  and  first  vendor  of  the  product  Periiaps  it  may 
be  assuased  to  be  the  interest  of  the  consumers  and  the  pub- 
lie.  On  that  point  I  confess  that  I  am  in  a  minority  as  to 
hoger  issues  than  [412]  are  concerned  here.  I  think  that  we 
greatly  exaggerate  the  value  and  importance  to  the  public 
of  competition  in  the  production  or  distributicm  of  an  arti- 
de  (here  it  is  only  distribution) ,  as  fixing  a  fair  price.  What 
really  fixes  that  is  the  competition  of  conflicting  derire&  We, 
none  of  us^  can  have  as  mudi  as  we  want  of  all  the  things 
that  we  want  Therefore,  we  have  to  choose.  As  soon  as 
the  price  of  something  that  we  want  goes  above  the  point  at 
which  we  are  willing  to  give  up  other  things  to  have  that^ 
we  cease  to  buy  it  and  buy  something  else.  Of  course,  I  am 
speaking  of  thii^  that  we  can  get  along  without.  Thero 
may  be  necessaries  that  sooner  or  later  must  be  dealt  with  like 
shwt  rations  in  a  shipwreck,,  but  they  are  not  Dr.  Mlles's 
medidnea  With  regard  to  things  like  the  latter  it  seems  to 
metiiat  the  point  of  most  profitable  retumsmarks  the  equilib- 
rioniof  social  denrea  and  detenmnesthe  fidr  price  in  the 
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ofily  swat  ill  which  I  oafi  find  meunng  in  those  word  The 
Dr.  Miles  Medical  Company  biows  better  than  we  do  what 
will  enable  it  to  do  the  best  business.  We  must  assume  its 
retail  price  to  be  reasonable,  for  it  is  so  alleged  and  the  case 
is  here  on  demurrer ;  so  I  see  nothing  to  warrant  my  assuming 
that  the  public  will  not  be  served  best  by  the  company  being 
allowed  to  carry  out  its  plan.  I  cuinot  believe  that  in  the 
long  run  the  public  will  profit  by  this  court  permitting 
knaves  to  cut  reasonable  prices  for  some  ulterior  purpose 
of  their  own  and  thus  to  impair,  if  not  to  destroy,  the  pro- 
duction and  sale  of  articles  which  it  is  assumed  to  be  desirable 
that  the  public  should  be  able  to  get 

The  conduct  of  the  defendant  falls  within  a  general  pro- 
hibition of  the  law.  It  is  fraudulent  and  has  no  merits  of 
its  own  to  recommend  it  to  the  favor  of  the  court  An  in- 
junction against  a  defendant's  dealing  in  non-transferable 
round-trip  reduced  rate  tickets  has  been  granted  to  a  rail- 
road company  upon  the  general  principles  of  the  law  protect- 
ing contracts,  and  the  demoralization  of  rates  has  [413]  been 
referred  to  as  a  special  circumstance  in  addition  to  the  gen- 
eral grounda  Bittennan  v.  LauUviUe  <&  NashmUe  B.  B.  Co.^ 
a07  U.  S.  206,  222,  223,  224.  The  general  and  special  con- 
siderations equally  apply  here,  and  we  ought  not  to  disre- 
gard them,  unless  the  evil  effect  of  the  contract  is  very  plain. 
The  analogy  relied  upon  to  establish  that  evil  effect  is  that 
of  combinations  in  restraint  of  trade.  I  believe  tlmt  we  have 
some  superstitioiiB  on  that  head,  as  I  have  said;  but  those 
combinations  are  entered  into  with  intent  to  exdude  others 
from  a  business  naturaUy  open  to  them,  and  we  unhappily 
haive  become  familiar  with  the  methods  by  which  they  are 
carried  out  I  venture  to  say  that  there  is  no  likeness  be- 
tween them  and  this  case.  Jayn^  v.  Loder^  149  Fed.  Bep.  21, 
27;  and  I  think  that  my  view  prevails  in  England.  EUi- 
mmij  Sons  db  Co.  v.  Carrington  dk  Son^  Limited  [1901],  2 
Ch.  276.  See  Oarat  v.  Harris j  177  Massachusetts,  72;  Oarst 
V.  Charles,  187  Massachusetts,  144.  I  think  also  that  the  im- 
portance of  the  question  and  the  popularity  of  what  I  deem 
mistaken  notions  makes  it  my  duty  to  express  my  view  in 
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[68]    DARIUS  COLE  TRANSP.  CO.  t^.  WHITE  STAB 

UNE. 

(OliciUt  Oonrt  of  Appeals,  Sixth  Olrcait    March  7, 1811.) 

[185  Fed.  B^.,  88.] 

MovoroLiBa  (112)— Federal  ANn-TBuar  Aor— OoNanucnov  ahd 
Soopx.— The  sale  of  a  basineas  and  the  good  will  pertaining  to  it, 
and  an  agreement,  within  reasonable  limltationa  as  to  time  and 
territory,  not  to  enter  into  competition  with  the  purchaser,  when 
made  as  a  part  of  the  sale  of  the  business,  and  not  as  a  device  to 
control  commerce,  is  not  within  the  federal  anti-tmst  law  of  Jnly  2, 
1890  (chapter  647,  26  Stat  209  [U.  S.  Gomp.  St  1901,  p.  8200]),  but 
such  act  raiders  nnlawfol  every  contract  combination  or  con- 
spiracy which  directly  or  necessarily  operates  in  restraint  of  trade 
between  the  states  without  regard  to  the  form  which  the  trans- 
action takes.* 

[Ed.  Nota— For  other  cases,  see  Monopolies,  CSent  Dig.  I  10;  Dec 
Dig.  I  12.] 
164]  Monopolies  (I  16) — Federal  Atm-TvcrsT  Aor— Illegal  Gdh- 
TRACTS — Lkasb  gt  VESSEL. — ^Libelant  and  respondent  were  both 
owners  of  steamers  running  regularly  between  Detroit  and  Toledo, 
and  fbr  a  number  of  years  had  operated  under  a  pooling  arrange- 
ment which  gave  them  a  monopoly.  At  the  expiration  ci  such 
arrangemoit  libelant  sold  («e  of  its  boats  and  leased  the  other  to 
respondent  for  a  term  of  three  years  to  be  run  between  such  two 
points,  and  at  the  same  time  transferred  its  good  will,  and  agreed 
not  to  engage  in  competition  during  the  term.  The  rental  reserved 
was  more  than  the  steamer  could  have  earned  operated  independ- 
ently. HeUd,  on  the  evid^ice,  that  the  dominant  purpose  of  the 
parties  was  to  enable  respondent  to  maintain  its  monopoly  of  the 
business,  and  that  the  lease  was  void  as  in  violation  of  Sherman 
Anti-Trust  Law  July  2,  1890,  c  647,  26  Stat  209  (U.  S.  Ck)mp.  St 
IdOU  P*  3200),  and  rent  could  not  be  recovered  thereon* 

[Ed.  Nota— For  other  cases,  see  Monopolies,  ()ent  Dig.  f  12; 
Dec.  Dig.  I  16.] 

Sbvebens,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Ourt  of  the  United  States  for 
the  Eastern  District  of  Michigan. 

Suit  in  admiralty  by  the  Darius  Cole  Transportation  Com- 
pany against  the  White  Star  Line.  Decree  for  respondent, 
and  libelant  appeals.    Affirmed* 

*  Syllabus  oopyrii^ted,  lOU,  by  West  Publishing  Oompany. 
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Oplaton  of  tho  Oourt 
F.  0.  Harvey  (J.  J.  Speedy  of  counael) ,  ftnr  appellant 

<?ray  and  Gray^  for  appellee. 

Before  Sevzrens,  Wabrington,  and  Ekafpen,  Circuit 
Judgea 

E^NAPPBN,  CSrcuit  Judge. 

This  is  an  appeal  from  a  decree  dismissing  tiie  libel  filed 
by  appellant  fw  the  recovery  of  two  installments  of  rent 
upon  a  lease  of  the  steamer  IdlewUd;  the  decree  being  based 
upon  the  ground  that  the  contract  of  lease  was  void  as  being 
in  restraint  of  trade  under  the  Sherman  Anti-Trust  Law 
(Act  July  2, 1890,  c.  647, 26  Stat.  209  [U.  8.  Comp.  St  1901, 
p.  8200]).  The  lease  was  made  March  8,  1900,  for  a  term 
of  three  years,  at  an  annual  rental  of  $13,000,  with  a  pro- 
vision for  the  substitution  (without  additional  rental),  dur- 
ing a  portion  of  the  season,  of  the  steamer  ArundeU^  owned 
by  appellant,  and  then  engaged  during  a  short  season  in  navi- 
gating Lake  Ontario,  and  with  further  provision  tor  the  use 
of  the  AnmdeU  by  appellee  (in  connection  with  the  Idte- 
wUd)  for  another  portion  of  the  season,  at  the  option  of 
appellant  at  an  added  rental.  The  IdlewUd  was  to  be  run 
^  as  a  passenger  and  packet  freight  steamboat  between  Port 
Huron  and  Detroit,  Michigan,  and  Toledo,  Ohio,  and  upon 
any  portion  of  said  route,"  and  in  connection  with  the  lessee's 
^  other  steamers  in  the  passenger  and  pa^et  freight  business 
on  the  river  and  lakes  between  Port  Huron,  Michigan,  and 
Tdedo,  Ohio.**  By  the  eleventh  paragraph  of  the  charter 
the  lessor  ^  agrees  to  surrender  to  the  party  of  the  sec<md 
part  all  of  the  good  will  of  the  ^  river  business,'  so-called,  that 
may  be  controlled  by  it,  and  to  that  end  agrees  not  to  enter 
into  competition  with  the  party  of  the  second  part  upon  the 
routes  herein  named,  and  not  to  operate  any  of  its  vessels  or 
any  vessel  [66]  whatsoever  on  the  said  routes  between  De- 
troit and  Port  Huion  or  between  Detroit  and  Toledo  during 
the  period  of  the  said  three  years." 

L  It  is  well  settled  that  the  sale  of  a  business,  and  the 
surrender  of  the  good  will  pertaining  to  that  bosinesB,  and 
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an  agieoMiit  tlMreander,  witliin  reasonable  limitations  «8  to 
time  and  territory,  not  to  enter  into  competition  with  the 
purchaser,  when  made  as  part  of  the  sale  of  the  business, 
and  not  as  a  device  to  control  commerce,  is  not  within  the 
federal  anti-trust  law.  United  States  v.  Trans-Missouri 
Freight  Ass%  166  U.  S.  290,  829, 17  Sup.  Ct  640,  41  L.  Ed. 
1007;  United  States  v.  Joint  Trajj^  Ass'n,  171  U.  S.  «06,  «68, 
19  Sup.  Ct  25,  48  L.  Ed.  269;  Bement  v.  National  Harrow 
Oo^  186  U.  S.  70,  92,  22  Sup.  Ct  747,  46  L.  Ed.  1058;  Cm- 
einnati  Packet  Go.  y.  Bay,  200  U.  S.  179, 185, 26  Sup.  Ct  268, 
50  L.  Ed.  428;  Fisheries  Co.  v.  Lennen  (C.  C.)  116  Fed.  217; 
Davis  y.  A.  Booth  d  Co.  (6th  Circuit)  131  Fed.  81,  65  C. 
a  A.  269. 

On  the  other  hand,  it  is  equally  well  settled  that  the  fed- 
eral anti^trust  law  forbids  every  contract,  combination,  or 
conspiracy  which  directly  or  necessarily  operates  in  restxaint 
of  trade  between  the  states  without  regard  to  the  form  which 
the  transaction  takes.  Northern  Seeurities  Co.  y.  United 
States,  198  U.  S.  197,  381,  24  Sup.  Ct  486,  48  L.  Ed.  290; 
Chesapeake  <£  Ohio  Fuel  Co.  v.  United  States,  115  Fed.  610, 
619,  620,  53  C.  C.  A.  256,  265,  266;  Clark  v.  Needham,  125 
Mich.  84,  85,  87,  83  N.  W.  1027,  51  L.  R.  A.  785,  84  Am.  St. 
Sep.  569.  See,  also,  cases  cited  in  Bigdow  v.  Cahtmet  d 
Heela  Min.  Co.  (C.  C.)  156  Fed.  869,  874. 

2.  The  determination  of  this  case  Inust  therefore  turn  upon 
the  answer  to  the  question  whether  the  restraint  imposed 
was  merely  incidental  to  tiie  lease,  or  whether,  on  the  other 
hand,  the  lease  was  a  device  to  control  interstate  commerce; 
in  other  words,  upon  the  dominant  purpose  of  the  parties  in 
making  ihe  lease.  This  is  a  questicm  of  fact,  to  be  deter- 
mined from  all  the  circumstances  of  the  case.  The  question 
as  presented  here  is  in  some  respects  novel,  and  is  not  en- 
tirely easy  of  soluticm.  Tlie  oral  evidence  was  taken  in  open 
court,  and  consisted  of  the  testimony  of  the  representatives 
of  the  respective  parties  who,  on  bdialf  of  thdr  principals, 
negotiated  the  lease  in  question.  Upon  a  careful  consideva*- 
tion  of  this  testimony,  in  connection  with  the  documentary 
evidence,  and  giving  due  considerAtion  to  the  opportunity 
by  the  trial  judge  to  determine  the  weif^ttobe 
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gi¥«i  the  tailimoiij  of  the  wUmssas,  wemiediqBoeid'to  tgree 
with  the  oondusimi  readied  by  the  oMort  below,  that.tbe 
agreement  yioktes  tibe  federal  anti^truBt  law.  Among  the 
impertaiit  considevations  which  lead  to  this  oandnsiMi  ale 
these: 

For  13  years  previous  to  the  making  of  the  lease  in  ques- 
tion a  monopoly  of  river  and  lake  transportation  betwean 
the  points  named  in  the  charter  party  in  question  bad  been 
maintained  under  a  pooling  arrangement  between  the  own- 
ers of  the  respective  line^  of  bovts,  indoding  the  parties 
to  this  litigation,  with  the  exception  of  one  year,  during 
which  there  was  a  division  of  territory.  During  Uie  years 
1897,  1898,  and  1899  there  were  four  ocxnpanies  in  the  pool. 
By  the  time  this  pooling  arrangement  expired,  two  of  the 
four  parties  had  disposed  of  their  interests  to- the  other  two, 
who  became  the  parties  to  the  1900  [66]  arrangement  in 
question,  the  libdant  having  made  a  sale  on  credit  of  one 
of  its  boats  and  the  respondent  having  acquired  a  third  boat 
The  arrangement  of  1897  to  1899  was  hdd  by  the  Supreme 
Court  of  Michigan,  in  a  suit  brought  by  appellee  here  against 
the  remaining  parties  to  the  agreement,  for  contribution  on 
account  of  a  recovery  for  personal  injuries,  to  be  an  unlaw- 
ful combination  under  the  federal  anti-trust  law.  White 
Star  Line  v.  Star  Line  of  Steamers  et  a2.,  141  ACich.  601, 106 
N.  W.  185,  113  Am.  St  Bep.  551.  It  is  conceded  here  that 
the  agreement  of  1897  to  1899  was  in  violation  of  that  law, 
and  it  is  apparent  that  the  object  of  the  arrangement  for 
the  entire  period  between  1868  and  1899  was  a  monopoly  of 
the  traffic  in  question.  We  cannot  regard  this  fact  as  im- 
material in  arriving  at  a  determination  of  the  dominant  pur- 
pose of  the  parties  in  making  the  lease.  In  our  opiniouitfae 
previous  relations  of  the  parties,  while  not  necessarily  eon- 
trolling,  furnish  a  valuable  sidelight  upon  the  purpose  of 
the  agreement  here  in  question.  The  case  before  us  must  be 
determined  upon  its  own  peculiar  facts.  The  district  jnc^go 
seems  to  have  reached  the  cendusion  that  the  object  of  the 
appellee  in  chartering  the  IdlewUd  was  to  diminate  appd- 
lant's  competition,  and  that  in  making  the  charter  he  ^  aimed 
at  the  same  control  of  the  traffic  which  be  had  before,"  ajad 
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that  the  appdhtnt  entered  into  the  oontraet  with  the  knowl- 
edge of  its  purpose  and  e^ect  as  restraining  oompetition. 
llie  charter  for  the  years  1900  to  1902,  which  is  before  us, 
produced  the  result  accomplished  by  the  arrangements  be- 
tween 1888  and  1899  and  was  intended  to  do  so.  The  dis- 
trict }udge  found  as  a  fact  that  the  rentals  paid  for  the  use 
of  the  IdlewUd  were  greatly  in  excess  of  the  earnings  of  that 
steamer.  We  think  the  testimony  sustains  that  condasion. 
While  there  is  some  conflict  of  testimony,  we  tiiink  it  a  rea- 
scmable  deduction  that  the  annual  rental  fixed  was  practically 
an  average  of  the  annual  earnings  of  the  IdlewUd  during  tli^ 
12  years'  existence  of  the  pooling  arrangement,  and  that  this 
amount  was  about  $4,000  greater  per  year  than  the  IdlewUd 
was  able  to  earn,  except  as  her  share  of  tiie  earnings  under  a 
practically  complete  monopoly  of  this  traffic.  Indeed,  the 
appellee's  manager  testified : 

*'From  an  naming  standpoint,  in  the  hands  of  anybody,  she  (the 
Idlewild)  perhaps  was  worth  only  $9,000,  but  in  oar  hands  and  to  do 
away  with  opposition,  she  was  worth  $13,000  to  ns." 

It  is  urged  that  the  IdlewUd  could  not  have  competed  with 
the  appellant's  three  boats,  and  that  the  former  must  there- 
fore, had  this  lease  not  been  made,  have  remained  out  of 
commission.  But  we  are  not  satisfied  that  such  is  the  case. 
Indeed,  as  we  understand  the  record,  appellant's  manager 
conceded  that  he  might  have  used  the  IdlewUd  on  the  route 
between  Detroit  and  Toledo;  and  it  is  by  no  means  dear  that 
appellant  would  have  experienced  any  difficulty  in  supple- 
menting the  IdlewUd  with  another  boat,  if  necessary  to  main- 
tain competition.  There  is  also  evidence  that  appellant's 
manager  had,  or  claimed  to  have,  such  competition  in  mind 
if  the  lease  in  question  were  not  made. 

If  it  was  the  dominant  purpose  of  both  parties,  when  mak- 
ing the  lease,  to  preserve  the  monopoly  which  they  had  par- 
ticipated in  creat[67]ing,  and  in  maintaining  for  a  period 
of  years,  the  contract  was,  in  our  judgment,  none  the  less 
invalid,  from  the  fact  that  the  lessor,  instead  of  receiving  for 
the  use  of  the  Boat  a  share  of  the  profits  of  a  pool,  obtained 
as  annual  rental  an  amount  which  experience  in  the  pool 
showed  was  the  average  annual  earnings  assigned  to  the  boat 
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in  quietion— ftn  amount  matmally  larger  than  the  boiit  could 
have  itself  earned  while  operated  under  the  lease. 

This  must  be  so  unless  we  are  prepared  to  hold  that  a  ocMn- 
bination  made  for  the  purpose  of  maintaining  a  monopoly  is 
made  lawful  by  the  fact  that  the  rental  of  one  of  the  boats 
used  in  the  combination  was  fixed  in  amount  Can  it  make 
any  difference  with  the  result  that  the  lessor  did  not  propose 
the  insertion  of  stipulations  against  competition,  if  he  knew 
that  the  object  of  the  lessee  was  to  effect  a  continuance  of 
the  monopoly  which  had  been  maintained  by  the  participa- 
tion of  the  parties  up  to  that  time,  and  that  sudi  would  be 
its  effect,  and  approved  of  such  result,  knowing  that  it,  as 
lessor,  was  receiving  a  rental  which  could  only  be  paid  be- 
cause of  the  securing  of  such  mcmopolyf 

In  view  of  the  circumstances  which  have  been  just  stated, 
did  the  form  the  transaction  took  make  it  any  less  a  contract 
in  restraint  of  trade?  Should  not  in  sudi  case  the  dominant 
purpose  of  both  parties  be  held  to  be  to  restrain  commerce! 

In  United  States  v.  Trans-Missouri  Freight  Ass*n  and  in 
United  States  v.  Joint  Traifio  Ass^n^  suproy  is  found  language 
sustaining  the  inference  that  a  lease  and  sale  stand  upon  the 
same  basis.  It  must  be  conceded  that  there  is  no  necessary 
difference  between  rules  pertaining  to  sales  and  leases.  It 
seems  obvious,  however,  that  a  lessor  may  have  a  greater  in- 
terest in  creating  and  maintaining  a  monopoly  than  a  vendor 
from  the  fact  that  on  the  termination  of  the  lease  the  lessor, 
as  the  owner  of  boats  suitable  for  the  traffic  in  question, 
would  be  interested  in  the  existence  of  as  little  competiticm 
as  possible.  The  fact  that,  as  we  understand  the  record, 
appellant  did  engage  in  the  river  and  lake  traffic  in  question, 
upon  the  expiration  of  the  charter  under  ccmsideration,  lends 
color  to  the  view  that  it  was  to  appellant's  interest  to  main- 
tain ihe  same  arrangement  in  which  it  had  participated  dur- 
ing the  years  previous  to  the  charter  in  question.  The  fact 
that  the  parties  did  not  renew  their  arrangement  an  the  ex- 
piration of  this  charter  is  not  significant,  for  by  the  time  it 
had  expired  the  parties  were  in  litigation,  first,  in  the  suit  in 
the  state  court  referred  to,  and,  second,  by  the  institution  of 
the  present  suit  for  rental  under  the  charter  in  question 
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here  fat  irhich  eases  die  reeipitKsal  dsfenssB  were  nsdeilitt 
the  respectiTe.mgreeiDents  were  ui  ocmtraYoitioii  of  the  fed- 
eral statutes.  It  is  to  be  noted,  as  of  sraie  pertiiieiiey,  that 
by  the  fifth  paragraph  of  the  lease  appellee  specifieally  agreed 
that  the  leased  boat  should  be  operated  in  connection  with 
bis  other  steamers  over  the  same  routes  which  had  been  so 
controlled  by  the  parties  for  many  years  preceding. 

The  theory  on  which  stipulations  against  competiti<m  in 
connection  with  bona  fide  sales  have  been  held  not  to  vi^^ate 
the  federal  anti-trust  law  is  that  sudi  restraint  is  no  greatv 
than  required  for  the  protection  of  the  legitimate  interests 
of  the  vendee,  and  that  such  restraint  is  therefore  merely  in- 
cidental to  the  main  purpose,  to  wit,  the  sale  and  purchase. 
See  United  States  v.  Trans-Missouri  Freight  Asi\i;  Untied 
[98]  Spates  v.  Joiini  TraH^  As9*n;  Bemmt  v.  National  Ear- 
raw  Co.;  Cincinnati  Packet  Co.  v.  Bay;  Davis  v.  A.  Booth 
db  Co.j  heretofore  cited. 

On  the  other  hand,  if  the  restraint  imposed  is  greater  than 
necessary  to  afford  a  fair  protection  to  the  legitimate  inter- 
ests of  a  vendee  or  lessee,  the  contract  is  rendered  void. 
Shawnee  Compress  Co.  v.  Anderson^  209  U.  S.  ^8,  436,  28 
Sup.  Ct.  572,  52  L.  Ed.  865.  The  same  test  has  been  recog- 
nized by  this  court  in  several  cases  under  the  common  law, 
including  Hitchcook  v.  Anthony^  88  Fed.  779, 28  C.  C.  A.  80; 
American  Strawboard  Co.  v.  Haldem^an  Paper  Co.^  88  Fed. 
619,  27  C.  C.  A.  684;  Knapp  v.  S.  Jarvis  Adams  Co.y  186 
Fed.  1008,  70  C.  C.  A.  586;  Prame  v.  Ferrett^  166  Fed.  702, 
92  C.  C.  A.  874. 

Oan  this  test  apply,  that  is  to  say,  can  the  lessee  be  said  to 
have  legitimate  interests  to  protect,  when  his  dominant  pur- 
pose in  taking  the  lease,  and  which  is  approved  by  the  lessor, 
is  to  continue  a  monopoly  whidi  both  have  participated  in 
creating  and  maintaining?  We  are  constrained  to  the 
opinion  that  the  district  judge  did  not  err  in  holding  the 
agreement  unlawful. 

It  is  urged  that,  ev«i  if  the  agreement  in  relation  to  the 
interstate  commerce  route  between  Detroit  and  Toledo  is 
void,  the  remainder  of  the  contract  may  be  enforced  as  valid. 
There  is  in  our  judgment  no  force  in  this  contention.    The 
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eontract  is  entire  and  indSrifiible.  Tire  only  use  irhidire- 
spondent  had  of  tiie  IdlewUd  was  binder  the  eontrad;,  and 
that  bittng  void,  and  no  bases  ezistrng  for  an  apportioning 
of  earnings  under  the  interstate  route  'from  those  earned 
wholly  within  the  state,  and  thus  no  means  of  separating  the 
legal  from  the  illegal  provisioa,  it  follows  that  ao  reooTory 
oanbehad. 

Sbvooks,  Circuit  Judge  (diassnting). 

In  my  opinion  the  judgment  proposed  l^  the  majority  of 
the  court  is  erroneous;  and,  as  the  subject  is  one  of  much 
interest  to  the  business  public,  and  my  ecumotion  is  so  pora- 
tive  that  the  decision  is  not  in  accordance  with  the  settled 
interpretation  of  the  Sherman  Act,  I  think  it  my  duty  to 
record  my  dissent  and  state  the  reasons  for  it 

I  assume  as  a  postulate  that  the  act  is  not  intended  to 
prohibit  that  class  of  contracts  so  Icmg  sanctioned,  whereby 
the  owner  of  property  or  business,  for  a  valuable  considera- 
tion, conveys  it,  or  some  valuable  interest  in  it,  to  another^ 
and  at  the  same  time  and  for  the  same  consideration  agrees 
not  to  do  anything  which  shall  tend  to  diminish  the  value 
of  the  subject-matter  of  his  conveyance,  whether  it  be  of  a 
business  or  of  some  specific  real  or  personal  property. 

A  lease  of  a  vessel  for  employment  on  a  certain  specified 
route  on  which  the  owner  has  hitherto  enq)loyed  it  is  a 
proper  contmct  in  which  such  a  stipulation  may  be  made. 
Hie  contract  which  these  parties  made  is  not  obnoxious  to 
the  provisions  of  the  act  referred  to.  It  is  not  affected  by 
the  circumstance  that  these  parties  had  before  that  time  been 
in  a  combination  with  other  parties  which  was,  and  had 
been  adjudged  to  be,  illegal.  As  to  any  new  agreement,  they 
had  Uie  same  capacity  and  privilege  as  other  people  to  make 
contracts  concerning  their  property  and  business.  Whether 
such  new  contract  offends  Uie  law  depends  upon  its  stipula- 
tions. If  they  are  not  unlawful  and  their  due  performance 
is  not  unduly  prejudicial  to  the  [60]  public,  they  camot 
be  impeached  by  suspicion  or  even  proof  that  the  parties 
intended  something  wrong  so  long  as  that  proof  does  not  go 
to  any  act  or  fact  extraneous  to  the  contract    Intentions  do 
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not  count  in  bosinoes  tngfiaaetioHB  unless  they  are  oatried 
into  effect  by  a  contract 

Judge  Andrews  in  the  course  of  an  elaborate  opinion  upon 
this  subject,  delivered  in  the  case  of  Diamond  Match  Oo.  v. 
Boeberj  106  N.  Y.  473, 13  N.  E.  419, 60  Am.  Bep.  464,  said : 

"  We  are  not  aware  of  any  role  ef  law  wbldi  makes  the  motiTe  of 
the  covenantee  the  test  of  the  vaUdlty  of  sodi  a  contract  On  the 
contrary,  we  suppose  a  party  may  legally  pordliase  the  trade  and 
bnslneas  of  another  for  the  very  porpose  ot  prerenttng  competition, 
and  the  Talidity  of  the  contract.  If  supported  by  a  consideration,  will 
depend  upon  its  reasonableiess  as  between  the  parties." 

And  this  defendant  is  not  claiming  that  there  was  any 
stipulation  outside  the  contract  which  made  it  other  than 
what  it  purports  to  be.  On  the  contrary,  the  defendant 
plants  its  defense  upon  the  contract  itself  and  in  its  answer 
to  the  libel  sets  it  up  as  a  valid  defense.  There  is  no  sug- 
gestion of  any  extraneous  stipulation  which  by  its  association 
with  the  contract  would  make  it  unlawful.  It  is  true  the 
answer  sets  up  the  previous  unlawful  ccnnbination,  and  how 
it  was  denounced  by  the  supreme  court  of  the  state.  And 
then  the  defendant  attempts  to  carry  the  taint  of  that  trans- 
action over  into  the  new  contract  and  so  infect  it  with  the 
same  illegality.  Upon  what  legal  inference  or  logic  this 
result  is  accomplished  is  not  apparent.  In  the  court  below 
witnesses  were  called  and  testified  about  what  seems  to  me  to 
be  irrelevant  and  immaterial  subjects;  and  stress  is  laid  upon 
the  circumstance  that  the  district  judge  saw  the  witnesses 
and  heard  them  testify.  But  I  cannot  help  thinking,  with 
all  due  respect  to  the  opinion  of  my  associates,  that  the  oral 
testimony  adduced  at  the  hearing  in  the  court  below  was  of 
no  legal  significance,  both  because  there  was  no  pleading 
which  raised  any  issue  beyond  that  which  the  reference  to 
the  contract  itself  and  the  earlier  combination  presented,  but 
because  the  testimony  referred  to  does  not  tend  to  show  that 
anything  more  than  the  due  performance  of  the  contract  was 
at  any  time  agreed  to  be  done,  or  ever  was  done. 

Turning  again  to  the  instrument  itself,  the  only  point 
raised  in  the  argument  made  to  show  that  the  parties  agreed 
to  do  something  which  would  be  in  violation  of  the  Sherman 
Act  is  that  the  sum  agreed  to  be  paid  f<^  the  use  of  the 
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ngwJ  considerably  exceeded  the  fair  rental  value  of  the  use. 
This  is  supposed  to  give  ground  for  suspicion.  But  what 
evil  object  the  suspicion  rests  upon  is  not  so  ^  bodied  forth  ^ 
as  to  be  discernible.  Besides,  it  is  the  ordinary  and  ex- 
pected thing  in  such  cases  that  the  vendee  will  pay  more  than 
the  value  of  the  principal  subject  of  the  contract,  and  that 
some  part  of  the  consideration  goes  for  the  ancillary  stipu- 
lation. The  defendant  in  its  answer  to  the  libel  very 
properly  puts  the  matter  thus: 

**  That  the  rental  price  agreed  to  be  paid  for  the  steamers  IdlewUd 
and  AruthdeU  was  largely  in  excess  of  their  real  rental  yalne,  and  that 
the  same  was  agreed  to  be  paid  in  consideration  of  the  ondertaking 
of  the  libelant  not  to  enter  into  competition  with  the  defendant  upon 
said  route  during  the  period  of  said  contract** 

[70]  Just  what  the  Sherman  Act  means  by  the  tenn  ^^mo- 
nopolizing ^  is  not  yet  settled,  and  it  may  be  that  it  will  have 
to  be  done  by  the  processes  of  inclusion  and  exclusion.  But 
it  already  seems  safe  enough  to  say  that  it  does  not  include 
such  a  result  as  a  man  may  attain  by  his  own  endeavor  and 
without  the  suppression  of  competition  other  than  such  as 
inures  to  him  through  the  ancillary  stipulations  of  a  lawful 
contract,  sudi  as  these.  There  is  no  forbidden  monopoliz- 
ing in  this,  nor  any  undue  restraint  of  trade.  There  was 
here  no  agreement  to  bring  other  parties  into  a  combination, 
or  to  induce  them  not  to  enter  into  competition.  There  was 
no  stipulation  that  the  lessor  should  have  any  interest  in  the 
proceeds  of  the  business  which  it  was  expected  would  be  car- 
ried on  by  the  lessee;  nor  was  there  any  sort  of  combination 
in  the  enterprise.  If  the  lessor  had  sold  the  vessel  outright, 
and  had  stipulated  not  to  compete  in  the  business  in  which 
she  was  to  be  employed,  it  would  have  been  the  common  case 
in  whidi  such  uicillary  stipulations  have  been  adjudged  to 
be  lawful.  Here  the  vessel  was  leased  for  a  term  of  yeai^ 
and  the  restraint  which  the  lessor  put  upon  itself  was  for 
the  same  period.  AH  the  vessels  on  the  Great  Lakes  which 
then  were  or  might  be  built  and  be  capable  of  such  service 
were  as  free  as  ever  to  ply  the  business  of  carriers  of  pas- 
sengers and  freight  between  these  ports. 

The  defendant  naively  avowci  in  its  answer  and  makes  oath 
that  at  the  time  when  it  made  this  contract  it  was  adviaed 


Digitized  by  VjOOQ IC 


46  18ft  nMHUi^  impovam,  iM^ 

and  believed  that  it  was  valid  ftfid  hmding.  idid  upcm 
a  pledgB  of  its  sinoerity  we  may  pn^erly  asnune  that  dn^^- 
ing  the  years  when  it  was  using  the  veaaal  it  held  to  thesam^ 
faith.  Otherwise  it  would  have  abandoned  the  contscad 
and  restored  the  vesBel  to  its  owner.  It  was  not  until  pajr 
day  anived  that  it  was  able  to  see  things  in  what  it  now 
thinks  is  the  proper  light*  I  do  not  mean  to  say  that  it  is 
not  permissible  in  law  for  a  party,  to  alter  his  position  in  this 
way  and  in  circumstances  where  the  law  permits  it  <m 
grounds  of  public  policy,  but  the  conditions  are  recited  to 
indicate  the  duty  of  the  court  to  put  such  a  construction  upon 
the  oontiract  and  give  it  such  effect  as  will  mi^e  it  valid  and 
obligatory  if  sudi  construction  is  fairly  possible. 

In  my  opinion  the  public  interest  was  not  impaired  in  any 
way  whidi  would  render  the  contract  obnoxious  to  the  prohi- 
bitions of  the  Sherman  Act;  and  I  cannot  help  thinking  that 
a  decision  to  the  ccmtrary  would  be  opposed  to  the  settled 
law^  and  if  followed  would  render  the  making  of  any  of 
this  kind  of  contracts  practically  impossible^  and  must  think 
that  the  public  interest  would  be  better  served  by  compel- 
ling the  defendant  to  perform  its  agreement 


[174]  MOTION  PICTUEE  PATENTS  CO.  v.  ULLMAN 

ET  AL. 

(Clrenlt  Oourt;  8.  t>.  New  York.    Seiitember  27, 1010.) 

[1S6  Fed.  Bem  174.] 

MoHOPOLiKS  (I  21) — ^Rights  or  Miembebs — Suit  fob  Infbingement — 
AuJBGATioK  or  Uhlawittl  CSowspibaot. — It  iB  no  defense  to  a  suit 
f6r  iofrlngement  of  a  patent  that  the  complainant  and  third  persons 
hate  entered  into  an  illegal  oombination  or  conspiracy  in  restraiat 
of  trade;  and  sach  deCense  is  not  aided. by  bq  aUe^^ation  in  the 
aiMiwer  that  the  suit  is  not  brought  in  good  faith  to  prevent  infringe^ 
ment,  but  for  the  purpose  of  making  such  conspiracy  effective.^ 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  15;  Dea 

•Sj^Ui«at0QP9«l<M«d9  ldU»  bF  Weat,  FnbUiAang.  Ckaai|any» 
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lit  Equity.  Stilt  by  th6  Motion  Picture  Patents  Company 
against  Isaac  W.  Ullman,  Sidney  M.  Ullman,  Duff  C.  Law, 
William  Paley,  [176]  and  the  Film  Import  &  Trading  Conk- 
pany.   On  exception  to  answer.   Exception  sustained. 

RicJiard  N.  Dyer  and  Leonard  H.  Dyer^  for  complainant. 

LUOepOd  and  LUOefiM,  for  defendants. 

Hoi;r,  District  Judge. 

I  tbink  the  great  weight-  of  authority  is  to  the  efl^t  that 
it  is  no  defense  to  a  suit  for  the  infringement  of  a  patent  that 
the  complainant  and  third  parties  have  entered  into  a  com- 
bination or  conspiracy  in  restraint  of  trade,  in  violation  of 
the  Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c  047,  26 
Stat  20»  [U.  &  Comp.  St  1901,  p.  8200]).  S^raU  v.  Na- 
tionai  Btarow  Co.  (C.  C.)  51  Fed.  819;  Otis  Elevator  Co.  v. 
Oeiger  (C.  C.)  107  Fed.  131;  General  Electric  Co.  v.  Wiee 
(C.  C.)  119  Fed.  922;  Independent  Baking  Powder  Co.  v, 
Boorman  (C.  C.)  130  Fed.  726;  MoHon  Picture  PaUnts  Co. 
y.  Lmemmle  (C.  C.)  178  Fed.  104.  Such  a  suit  is  not  based 
on  contract,  but  on  tort,  and,  of  course,  the  fact  that  a  man 
has  entered  into  some  illegal  contract  does  not  authorise 
others  to  injure  him  with  impunity. 

The  paragraph  of  the  answer  excepted,  to  alleges  that  the 
smti  is  not  brought  in  good  faith  to  prevent  infringement, 
but  for  the  purpose  of  carrying  out  and  making  effective  a 
contract,  combination,  and  ocm^iracy  between  the  complain- 
ant and  the  Eastoaan  Kodak  Company  to  monopolize  the- 
manufacture,, sale,  and  use  of  moving  picturaa  in  violation, 
of  the  Sherman  Act  But  the  billr  is  a  simple  bill  for  the  in- 
fringement of  a  patent  Its  purpose  b  apparent  on  its  face. 
The  mere  assartion  tiiat  it  has  some  other  purpose  is  not  an 
allegation  of  fact,  and  is  not  admitted  by  the  eKceptian.  If 
incidentally  it  effects  some,  other  result,  that  does  not  author- 
ize infringement 

My  oonclufiion  is  that  the  exception  should  be  sustained. 
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[6W1  UNITED  STATES  v.  AMERICAN  NAVAL 
STORES  CO.  ET  AL.* 

(Circuit  Coart,  S.  D.  Georgia,  EL  D.    April  17, 190a) 

[186  Fed.  Bep.  602.] 

MoHOPOLu  (I  10) — Fbdkkal  Ahti-Tbust  Act — Penal  PBovmoira — 
OoirsTiTDTioirALiTT. — ^The  penal  proTiatmiB  of  Sliermaii  Anti-Tmst 
Act  July  %  1890,  c.  647,  II  1,  2,  26  Stat  209  (U.  S.  Oomp.  St  1901, 
p.  8200),  making  it  a  misdemeanor  to  engage  in  anj  combination 
or  conqplracy  in  restraint  of  interstate  commerce  or  to  monopolise 
or  attempt  to  monopolise  anj  part  of  sodi  commerce,  are  constita- 
tionaL* 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Dec.  Dig.  1 10.] 
MoROPQLiES  (I  81) — Fedksal  AifTi-TsusT  Act — IiroiCTHKirT  iob  Vio- 
LATiOH — BuFFioimoY. — Coonts  of  an  indictment  charging  coniq)irac7 
to  restrain  and  monopolise  interstate  trade  and  commerce  in  viola- 
tion of  Sherman  Anti-Tmst  Act  Joly  2,  1890,  c  647,  II  1,  2,  26  Stat 
209  (U.  8.  Ck)mp.  St  1901,  p.  8200),  considered,  and  luM  to  snffl- 
dently  charge  and  describe  the  offense. 

[Bd.  Note — For  other  cases,  see  Monopolies,  Dec  Dig.  I  81.] 
iRDiOTHxirr  AND  iNTosiCATioN  (I  126) — ^DxTPLicrrT — ^Violation  or 
Fedzbal  Anti-Tbitst  Act. — ^Under  Sherman  Anti-Trust  Act  Joly  2, 
1890,  c  647,  I  2,  26  Stat  209  (U.  S.  Gomp.  St  1901,  p.  8200),  which 
makes  it  a  misdemeanor  to  **  monopolize  or  attempt  to  monopolise 
*  *  *  any  part  of  the  trade  or  commerce  among  the  several 
states  or  with  foreign  nations,'*  monopolizing  and  attempting  to 
monopolize  sodi  commerce  are  separate  offenses  and  caimot  be  in- 
cluded in  one  coimt  of  an  indictment 

[Bd.  Note.— For  other  cases,  see  Indictment  and  Infbnnation,  Dec 
Dig.  I  126.] 

[698]  Criminal  prosecation  by  the  United  States  against 
the  American  Nayal  Stores  Company,  Edmund  S.  Nash, 
and  others.    On  demurrer  to  indictment    Overruled* 

See,  also,  172  Fed.  455;  186  Fed«  81. 

Alexander  Akerman^  Asst.  U.  S.  Atty.,  W.  U.  Toomer. 
Asst.  Atty.  Gen.,  for  the  United  States. 

W.  W.  MackaUy  Adams  and  AdamSy  and  Oarrard  and 
Mddrimy  for  defendants. 

•For  charge  given  to  the  Jury  (172  Fed.  466)  see  vol.  8,  p.  079. 
*8yllabiis  copjri^ted,  1911,  by  West  Poblishing  Oompanj. 
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Qpiiiioii  of  tbB  Oomt. 
Shxfpasd,  District  Judge  (orally). 


The  demurrer  to  the  indictment  in  this  case  raises  both 
the  question  of  the  validity  of  the  penal  provisions  of  the 
Sherman  or  Anti-Trust  Act  and  the  sufficienqr  of  the  indict- 
ment under  sections  1  and  2  of  said  act.  Act  July  2,  1890, 
c.  647,  26  Stat  209  (U.  S.  Comp.  St  1901,  p.  8200).  The 
questions  raised  by  the  demurrer,  and  so  exhaustively  and 
comprehensively  argued  by  counsel,  orally  and  by  brief,  have 
caused  anxious  and  earnest  investigation  by  the  court  The 
statute  has  been  a  vexatious  one  to  the  courts  since  it  first 
came  under  judicial  scrutiny,  in  Re  Oreene  (C.  C.)  52  Fed. 
101. 

Four  times,  so  far  as  my  investigation  has  disclosed,  this 
statute  has  received  judicial  consideration  in  criminal  cases, 
and  in  none  of  these,  was  the  question  of  the  uncertainty 
and  indefiniteness  of  the  penal  provisions  of  the  statutes 
brought  squarely  before  a  court  as  here.  Not  once  has  the 
Supreme  Court  passed  upon  this,  perhaps,  doubtful  feature 
of  the  act;  but  a  fair  and  reasonable  interpretation  of  the 
decisions  of  that  court  from  United  States  v.  JS.  C.  Knight 
Oo.y  in  166  U.  S.  1,  16  Sup.  Ct  249,  89  L.  Ed.  825,  as  early 
as  1895,  down  to  the  Daribury  Hat  caee^  208  U.  S.  274,  28 
Sup.  Ct  301,  52  L.  Ed.  488,  will  uphold  the  validity  of  the 
act.  A  brief  summary  of  them  all  is  that  they  hold  ^  that 
the  act  prohibits  any  combination  whatever  to  procure  action 
which  essentially  obstructs  the  free  flow  of  ocHnmerce  be- 
tween the  states  or  obstnK^  in  that  regard  the  liberty  of  a 
trader  to  engage  in  business.'^  It  does  not  fail  to  interest 
the  inquiring  student,  either,  that,  in  all  of  the  important 
cases  involving  the  construction  of  this  act  by  that  great 
court,  every  section  of  it  has  been  persistently  assailed  for 
uncertainty,  ambiguity,  absurdity,  and  unconstitutionality. 

The  wholesome  purpose  of  the  law,  as  remedial  legislaticm, 
is  I  conceive,  no  longer  open  to  question  or  cavil  by  the 
inferior  federal  courts,  who  must,  of  course,  be  guided  by 
the  construction  of  the  Supreme  Court.  Said  Justice  La- 
combsi  iq)eaking  for  the  Circuit  Court  for  the  Southern  Dis- 
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trict;  of  New  York,  in  JJviUd  StaUs  v.  American  Tchmeo 
Oo^  164  Fed.  700,  referring  to  the  Sherman  Act: 

**  Disregardlnf  varioas  dicta,  and  following  the  several  propoaitloiis 
which  have  been  approved  by  successive  majorities  of  the  Supreme 
Court,  this  language,  as  prohibiting  any  contract  or  combination  whose 
direct  effect  Is  to  prevent  the  free  play  of  competition,  and  thus  teod 
|»  deprive  the  coontry  of  the  services  of  any  number  of  independent 
dealers,  however  smalL 

"As  thus  construed,  the  statute  is  revolutionary;  by  this  it  is  not 
intended  to  imply  that  the  construction  is  incorrect  When  we  remem- 
ber the  circumstances  under  wliich  the  act  was  passed,  the  popular 
pre(fiidlce  against  large  aggregations  of  capital,  and  the  loud  outcry 
against  combinations  which  [594]  might  in  one  way  or  another  inter- 
fere to  suppress  or  check  the  full,  free,  and  wholly  unrestrained  com- 
petition which  was  assumed,  rightly  or  wrongly,  to  be  the  very  lif^  of 
trade,  it  would  not  be  surprising  to  find  that  Ck)ngress  had  responded 
to  what  seemed  to  be  the  wishes  of  a  large  part,  if  not  a  majority,  of 
the  community,  and  that  it  intended  to  secure  such  competition  against 
the  operation  of  natural  laws." 

It  could  accomplish  no  good  purpose,  as  I  see  at  this  time, 
to  enter  upon  a  comprehensive  review  and  comparison  of  the 
decisions  of  the  inferior  federal  courts  construing  the  penal 
provisicHis  of  the  act.  Suffice  it  to  say,  that  the  well-reasoned 
case  decided  by  Judge  Jackson  (which  I  would  be  inclined 
to  follow  if  the  statute  had  not  received  construction  by  the 
Supreme  Court),  who  undertook  to  define  the  scope  of  the 
act  and  what  were  criminal  monopolies,  and  what  consti- 
tuted restraint  of  trade  and  the  sufficiency  of  an  indictment 
within  the  purview  of  the  statute,  was  long  prior  to  the  deci- 
sions of  the  Supreme  Court  in  the  Swift  dase^  196  U.  S.  876, 
25  Sup.  Ct  276,  49  L.  Ed.  518,  the  NoHhem  Securities  oaee^ 
198  U.  S.  197,  24  Sup.  Ct  436,  48  L.  Ed.  679,  and  the  Joint 
Trafp/i  AssocioHon  case,  171  U.  S.  605, 19  Sup.  Ct.  25,  48  L. 
Ed.  259).  In  view  of  the  interpretation  of  the  statute  made 
in  these  cases  it  is  not  improbable  that  Judge  Jackson's  de- 
cision in  He  Oreene  (C.  C.)  52  Fed.  104,  and  Judge  Nelson's 
decision  in  United  States  v.  Oreenkut  (D.  C.)  50  Fed.  469, 
and  Judge  Biok's  in  Re  Catning  (D.  C.)  51  Fed.  205,  would 
be  different 

In  80  far  as  the  application  of  the  provisions  of  the  statute 
denouncing  as  criminal  combinations  and  conspiracies  in 
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regtraint  of  tnde  aad  monopolies  and  attempts  at  mcmopo** 
lies  and  attempts  to  monopolize,  I  am  impelled,  after  some 
hesitancy  and  much  inquiry,  to  the  ultimate  conduaion  that 
until  that  question  is  brought  squarely  before  the  Supreme 
Court  it  would  be  safer  to  follow  the  precedents  established 
bj  United  States  v.  Patterson  et  al.  (&  C.)  55  Fed.  605,  and 
United  States  y.  MacAndrews^  Forbes  Company  (G.  C.) 
149  Fed.  823. 

Judge  Hough,  of  the  Southern  District  of  New  York,  over- 
ruled  a  demurrer  to  an  indictment,  charging  yiolaticm  of  sec- 
tions 1  and  2  of  the  Sherman  Act,  and  held  among  other 
definitions  of  the  act,  that: 

*  Whether  anj  fiyen  business  scheme  CsUs  within  the  anti-trust 
law  as  a  combination  or  conspiracj  in  restraint  of  trade,  or  an  at- 
tempt at  monopoly  of  a  portion  thereof,  it  is  to  be  determined  by  Its 
effect  on  Interstate  commerce,  which  need  not  be  a  total  suppressiOQ 
of  trade  or  Interstate  commerce,  nor  a  monopoly;  bat  it  is  soiBcient 
if  Its  necessary  operation  tends  to  restrain  Interstate  conmierce  and 
to  d^rlTs'the  pubUc  of  the  advantages  flowing  fh>m  free  competltloB.'' 

Again,  the  criminal  provisions  of  the  statute  received  com- 
prehensive treatment  from  Circuit  Judge  Putnam,  in  the 
case  of  United  States  v.  Patterson  (C.  C.)  55  Fed.  605.  This 
case  was  most  exhaustively  argued  by  counsel  in  which  al- 
most every  conceivable  objection  that  could  be  raised  to  the 
application  of  the  first  two  sections  of  the  -act  were  insisted 
upon,  yet  the  learned  judge  said : 

T  do  not  think  there  is  any  constitntional  question  in  this  case, 
upon  any  view  of  this  statute  or  upon  the  face  of  the  indictment. 

**The  right  of  free  commerce  granted  by  the  Ck>nstltntlon  permits  , 
broad  legislation;  and  In  no  sense  Is  this  statute  as  broad  as  the 
revised  statute   [586]   seettoa  0(08  on  the  prlndpsl  construction 
pleaded  later  In  VmMH  Btates  v.  WaddeU  [112  U.  &  78,  5  Sap.  Ct  SQ, 
2g  L.  Bd.  e73]. 

**  There  may  be  practical  dlfflcnltieB  In  applying  the  statute  in  such 
a  way  as  to  prevent  conflicts  with  the  state  jarlsdiction.  Ordinarily 
a  case  cannot  be  made  under  the  statute  unless  the  means  are  shown 
to  be  iUegal,  and  therefore  it  is  necessary,  ordinarily,  to  declare  the 
means  by  which  It  is  Intended  to  engross  or  monopoUie  the  marlcet" 

The  court  does  not  feel  embarrassed  by  the  use  of  the  words 
^  trade  and  commerce."  Tlie  learned  judge  goes  on  to  point 
out  the  BpwiSc  offenses  denounced  by  the  first  two  sections 
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of  the  act^  and  further  on  defines  the  purpose  of  Congress 
in  this  l^islation. 

Can  it  be  said  in  view  of  these  decisions  that  the  act,  as 
far  as  it  applies  to  criminal  combinations  and  conspiracies, 
should  be  lightly  brushed  aside  because  of  its  apparent  un- 
reasonableness and  absurdity,  or  would  it  best  comport  with 
the  due  administration  of  justice  to  held  its  penal  provi- 
sions effective  as  against  those  omspiracies  and  combina- 
tions which  are  shown  by  requisite  proof  to  be  destructive 
of  the  public  welfare?  It  has  been  asserted  by  text- writers 
to  be  incapable  of  enforcement  because  its  application  would 
destroy  honest  enterprise  and  thrift;  perhaps  tiiis  is  an  un- 
founded apprehension. 

There  are  valid  statutes  impossible  of  application  in  all 
cases  to  the  letter,  notably  the  Trinity  Church  casSy  143  U.  S. 
467,  12  Sup.  Ct  611,  36  L.  Ed.  226.  Blackstone  illustrates 
it,  with  the  law  of  Bologna,  which  prohibited  the  shedding 
of  blood  in  the  streets  of  the  city;  but,  when  a  man  fell  with 
a  fit  and  had  to  be  lanced  as  a  remedy,  no  one  ever  thought 
by  doing  so,  that  the  law  was  violated. 

I  have  considered  the  indictment  in  the  light  of  the  con- 
stitutional requirement  that  the  accused  must  be  informed 
of  the  nature  and  cause  of  the  accusation  against  him,  and 
the  indictment  must  impart  to  him,  not  only  all  the  elements 
of  the  offense,  but  they  must  be  stated  in  the  indictment  with 
clearness  and  certainty,  so  as  to  make  the  defendant  reason- 
ably to  understand  the  act  and  particular  transaction  touch- 
ing which  he  must  be  prepared  with  his  proof.  The  rule 
is,  in  prosecutions  for  offenses  against  the  laws  of  the  United 
States,  the  indictment  must  charge  more  than  the  language 
of  the  statute  upon  which  it  is  founded.  However,  it  ap- 
pears that  to  some  extent  this  necessity  must  be  governed  by 
the  particular  facts  and  circumstances  of  each  case. 

It  has  been  held  that  the  test  of  the  sufficiency  of  the 
charging  or  descriptive  part  of  an  indictment  is  not  that  it 
might  be  more  specific  and  certain,  but  whether  it  charges 
enough  to  put  the  defendant  <m  notice  of  what  he  may  ex- 
pect to  meet  in  the  proof.  Without  critically  reviewing  the 
indictment,  the  first  count  charges  that  the  defendant  con- 
spired in  the  usual  form  of  a  conspiracy  charge,  and  then 
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prooeecb  to  describe  with  seme  detail  how  they  were  engaged 
in  interstate  trade  and  commerce  and  the  character  of  the 
trade  points  and  places,  the  relation  of  the  officers  to  the 
corporation,  and  then  follows  a  description  of  the  means 
and  ways  of  effecting  the  conspinu^. 

The  second  count  diargee  a  conspiracy  to  monopolise  and 
describes  in  like  manner  how  the  monopoly  was  to  be  effected, 
and  the  general  scheme  of  effecting  the  objects  of  that  con- 
spiracy. I  am  of  the  opinion  that  these  counts  charge  suffi- 
ciently the  offense  of  conspiracy  to  [696]  put  the  defendant 
on  notice  of  the  nature  of  the  accusation.  The  third  count  is 
a  more  difficult  proposition.  It  is  very  doubtful  whether  by 
the  use  of  the  generic  term  "  monopolize  "  and  what  follows 
as  a  description  of  the  offense  in  this  count  is  sufficient  to 
meet  the  requirements  as  laid  down  in  the  familiar  cases  of 
Cruikshank  (92  U.  S.  542,  28  L.  Ed.  688)  and  He$8  (124 
n.  S.  483,  8  Sup.  Ct  671,  81  L.  Ed.  618).  As  may  be  seen, 
the  statute  intends  to  create  two  distinct  and  different  offenses, 
viz.,  monopolizing  and  attempting  to  monopolize. 

It  is  elementary  that  two  separate  offenses  cannot  be  jb- 
duded  in  one  count  of  an  indictment  Besides,  it  is  im- 
portant that  the  defendant  should  know  whether  the  gov- 
ernment will  proceed  to  prove  that  the  defendants  monopo^ 
lized  or  attempted  to  monopolize.  I  think  there  is  clearly  a 
distinction  between  the  two,  and,  although  there  is  not  dif- 
ferent punishment  provided,  the  count  is  bad  for  duplicity 
and  for  lack  of  certainty. 


[1008]     UNITED  STATES  v.  SWIFT  ET  AL.« 

(DIfltrtet  Court,  N.  D.  nunola.    March  22,  ISll.) 

[186  Fed.  Bem  1002.] 

Gumihal  L4W  (I  42) — luuvwrrr  to  One  FuBifiSHnre  Btdkngb— 
Statutb  GoTKumie  IirrBanoATioirB  bt  Oomhissionxb  or  Coipoba- 
noHS^ — ^The  immanlty  statute  goyernlng  the  glTing  of  testimony  be- 
fore the  OommiMioiier  of  Oorporations  is  Act  Feb.  11, 1883,  c  83,  27 

•  For  opinion  orerrollng  deBinrren  to  indlctniaitt  (188  FM.  Befi.. 
g2).  Bee  fo«l,  p.  288. 
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But  448  (U.  S.  Oomp.  8t  1081,  p.  SITS),  CKpvMlj  mad*  appHeakto 
by  Act  Ftb.  14, 1903,  c.  552,  fi  6,  32  Stat  827  (U.  a  Gomp.  St  SnpiL 
1009,  p.  92),  creatine  the  Department  of  Commerce  and  Labor* 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Dec  Dig.  I  42.] 

OuMiNAL  Law  (f  42)— IififUNiTT  TO  Wmrsss— CoNsnuonoN  or 
Statute.— Immmiity  Act  Feb.  U,  1893,  c.  88,  27  Stat  443  (U.  a 
Comp.  St  1901,  p.  8173),  which  relates  to  evidence  giyen  in  govem- 
aient  investigation^  and  provides  that  ''no  person  shall  be  prose- 
cuted or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of 
any  transaction,  matter  or  thing  concerning  which  he  may  testify 
or  produce  evidence,  •  •  *'»  was  enacted  to  satisfy  the  demand 
of  the  IhTth  constitutional  amendment,  and  does  so  by  aflbrding  the 
witness  absolute  immunity  from  future  prosecution  for  any  ofltease 
arising  out  of  the  transactiiHis  to  which  his  testimony  rdates,  and 
which  might  be  aided,  directly  or  Indirectly,  thereby,  so  as  to  leave 
no  ground  on  which  the  constitutional  privilege  [1008]  may  be  In- 
voked. It  operates  as  an  act  of  general  amnesty  for  all  swA 
offenses ;  but  ft  is  not  Intended  to  be,  and  cannot  be  made^  a  shield 
against  prosecution  fbr  offenses  committed  after  the  testimony  Is 
given  or  the  evidence  furnished,  since  a  person  cannot  be  said  to 
have  been  a  witness  against  hims^f  in  respect  to  an  offense  which 
had  not  been  committed  when  the  testimony  was  given. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec  Dig.  I  42.] 

OgumiAX.  Law  (f  198)^Fedbral  Ahti-Tbiibt  Aot— ConsratAor  iir  Bs- 
STBAnrr  or  Tbadb— AoQunTAi«— EmoTr-^A  conspiracy  to  restrain 
or  monopolise  interstate  commercei  in  violation  of  the  Slierman 
Anti-Trust  Act  (Act  July  2,  1890.  c  647.  I  1,  26  Stat  209  [U.  S. 
Comp.  St  1901,  p.  3200]),  is  necessarily  a  continuing  one.  and  its 
Illegality  is  not  alone  in  the  act  of  confederating  or  engaging  in  the 
eonspiracy,  but  also  in  its  continuation,  so  that  a  judgment  of  con- 
viction or  acguital  in  a  prosecution  of  tliose  engaged  in  it  is  not  a 
bar  to  their  subsequoit  prosecution  for  continuing  and  carrying  for- 
ward the  same  conspiracy  thereafter,  which  is  a  new  violation  of 
the  law. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec  Dig.  I  198.] 

CsiHiHAL  Law  (I  42)— iMinmTT  to  Oni  Fubnishiko  Evumoics^ 
BmoT  or  Statute. — ^Defendants  were  indicted  in  1905  for  eon- 
q>iracy  to  monopolise  Interstate  commerce  in  fmh  meats,  in  viola- 
tion of  the  Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c  647.  I  1, 
26  Stat  209  [U.  S.  Comp.  St.  1901,  p.  3200] ) ;  but  an  acquittal  was 
directed,  on  the  ground  that  they  were  Inmiune  from  prosecution  be- 
cause of  testimony  given  and  evidence  furnished  by  them  before  the 
Commissioner  of  Corporations  in  ration  to  the  transactions  iHilch 
formed  the  basis  for  the  indictments.  H^d,  that  such  immunity 
did  not  extend  to  a  subsequent  prosecution  for  continuing  the  same 

*  Syllabus  copyrighted,  1911,  by  West  Pabliahhig  Company. 
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coMpilniey  tiMnaftcir,  nor  did  It  oblitemto  tlio  fMto  tMfflOd'tD, 
whieh,  if  legally  coupetent  and  relorant,  night  be  iboini  in  tbe 
■QtMeqiMnt  proeecatfon. 
[Bd.  N6te.-'9y>r  other  emee,  see  GrlmtBal  Lew,  Dee.  Dig.  I  42.] 

iHDIOTMElfT  AHD  IirrOBlffATI<Hf  (f  187)^-HWtOir  tO  QUASfi— >OB0uiine-^ 

OoMRVKircnr  or  BmwifOB  Bxrots  Qsand  Jtmr.— Ifocept  In  stetee 
having  statatee  on  the  aabilect,  ooarte  will  not  rei^ew  the  erldenee 
reeehped  by  a  grand  jury  on  a  aM>tlon  to  tta&A,  for  the  pnrpoae  of 
paaelng  on  its  competency. 

[Bd.  Note. — ^For  other  caaea  aee  Indk!tment  and  Ikifbmiatkni, 
Gent  Dig.  1 4»8;  Dec  Dig.  I  1S7.} 
OkncnTAL  Law  <I  278)— Pleas  ik  AMkvmiKm—<Haumm,-^lik  the 
federal  conrts,  a  plea  in  abatem^it  in  a  criminal  case  may  properly 
raise  an  iasne  of  fact  as  to  what  eiridaice  was  presented  to  the 
grand  jory. 

fBd.  Note.— For  other  cases,  see  Olminal  Law,  Oent  Dig.  H 
688-4142;  Dec.  Dig.  I  27ai 
WoiDs  AND  PHaASBS— ^iMMXTwrrr.'^— ^Immmilty''  does  not  mean 
that  no  acts  in  fact  were  ever  done,  but  that  there  may  be  no  prose- 
cotkm  in  respect  thereto.  Immmilty  does  not  wipe  ont  the  history 
of  events. 

[Bd.  Nota — ^iy>r  other  deflnitloBs,  see  Words  and  Phraaea,  t^ 
4,  pp.  8411,  8412.1 
PABDOir  (I  1)--Natubi  w  "  Pabsoh  "— ••AMwasTT.*— a  •*  pardon  ••  or 
**  amnesty  "  secures  against  the  consequences  of  onei's  acts,  and  not 
against  the  acts  of  thems^yes.  It  inyolves  fbrgiyoiess;  not  for- 
getfdlness. 

[Bd.  Note. — ^iy>r  other  cases,  see  Pardon,  Cent  Dig.  1 1 ;  Dec.  Dig. 
I  1. 

For  other  definitions,  see  Words  and  Phrases,  roL  1,  p.  878;  t^ 
6»  pp.  6168-IE172;  toL  8,  p.  7746.] 

[1004]  Criminal  proeecution  by  the  United  States  against 
Lonis  F.  Swift  and  others.  On  motions  to  quash  and  pleas 
to  the  indictment,  and  motion  to  strike  pleas  from  files.  Mo- 
tions to  quash  and  to  strike  denied,  and  rule  on  government 
to  reply  to  pleas. 

"  The  indictment  in  this  case  charges  a  combination  in  restraint  of 
trade  and  commerce  among  the  several  states,  and  contains  five 
counts.  The  first,  second,  and  fifth  counts  charge  the  engaging  by 
the  defendants  in  the  combination  therein  described  '  during  the  ten 
years  next  preceding  the  finding  and  presentation  of  this  indict- 
ment, •  •  •  and  therefore  contlnnoaiAy  and  at  all  times  during 
the  three  years  next  preceding  the  finding  and  presentation  of  this 
indictment'    The  fourth  connt  diarges  the  engaging  in  a  similar 
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coinMn>Hon  'At  an  times  during  the  three  years  next  preoediBc  the 
Undiiig  and  preaentatloa  of  this  iadlctiDeat,'  and,  farther,  that '  during 
all  the  times  mentioned  in  this  indictment  said  d^endants*  together 
with  other  persons  whooe  names  are  to  the  jorors  unknown,  have 
mslntalned  and  made  effectitye  an  agreement,  nndemtanding.  and 
arrangement  among  themselyes  wherehy  thej  hare  fixed,  regulated, 
and  controlled  the  prices/  etc.  The  third  coont  diarges  the  engaging 
in  snch  a  combination  '  continoonsly  and  at  all  times  during  the  three 
years  next  preceding  the  finding  and  presentation  of  this  indictment,' 
without  any  subsequent  qualii;ylng  words  as  to  timei 

"  The  separate  pleas  in  abatement  filed  on  behalf  of  the  respeetiTe 
defendsnts  are  of  two  classes:  (A)  Pleas  of  those  defendanta  who 
were  impleaded  in  the  indictment  of  July  1, 1905;  (B)  pleas  of  those 
d^endants  who  were  not  impleaded  in  the  indictment  of  1006.  The 
defendants  in  this  case  who  ?rere  formerly  indicted,  and  whose  pleas 
here  are  Identical,  are  Louis  F.  Swift,  Bdward  F.  Swift,  Charles  H. 
Swift,  J.  Ogden  Armour,  Arthur  Meeker,  Thomas  J.  Oonnors,  and 
Bdward  Morris.  Seven  separate  pleas  in  abatement  have  been  filed 
on  behalf  of  each  of  these  defendants. 

'*  The  first  plea  is  directed  at  the  first  count  of  the  indictment  It 
sets  out  verbatim  the  first  and  seventh  counts  of  an  indictment  re- 
turned on  July  1, 1905;  the  special  pleas  in  bar  filed  October  23, 1905, 
by  each  of  those  defendants  to  the  former  indictment.  Including  the 
first  and  seventh  counts  thereof;  the  additional  special  pleas  in  bar 
filed  on  November  22, 1905,  to  the  former  indictment;  the  replications 
to  those  special  pleas;  the  verdict  of  the  jury  sustaining  the  special 
pleas,  rendered  on  March  21,  1906;  the  judgment  on  that  verdict, 
altered  on  March  29,  1906,  in  favor  of  those  defoidants.  The  plea 
then  sets  out  certain  evidence  of  and  concerning  the  matters  and 
things  heard  and  considered  by  the  grand  jury  which  returned  the 
indictment  of  July  1,  1905,  and  which  it  avers  was  also  heard  by  the 
grand  jury  which  returned  the  indictment  herein;  that  there  was  no 
evidence  presented  to  the  grand  jury  which  returned  this  indictment, 
of  and  concerning  the  engaging  by  these  defendants  in  the  combina- 
tion described  in  the  first  count,  other  than  evidence  of  and  concern- 
ing the  acts,  transactions,  matters,  and  things  charged  In  the  indict- 
ment of  July  1,  1905 ;  that  the  acts,  transactions,  matters,  and  things 
which  are  stated  and  charged  in  the  first  count  of  this  indictment 
are  the  same  acts,  transactions,  matters,  and  things  which  were  stated 
and  charged  in  the  first  and  seventh  counts  of  the  indictment  of  July 
1,  1905 ;  that  the  evidence  described  was  material  to  the  charges  con- 
tained in  the  first  count  of  this  indictmoit,  and  that  the  consideration 
of  the  same  by  the  grand  jury  was  prejudicial  to  the  defoidanta  The 
plea  closes  with  averments  of  diligence. 

"The  second,  third,  and  fourth  pleas  are  identical  with  the  first 
save  only  that  they  are  directed  at  respectively,  the  sec(Hid«  fburtli, 
and  fifth  counts  of  this  indictment 
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^ne  flflli  plea  raponds  to  tbe  entiie  Indictment  In  tt  te  tateorpo- 
imted*  by  reference*  the  record  foUy  eet  out  in  the  fliet  plea,  and  tlie 
arermentB  of  diligence.  It  aleo  ayers  tliat  after  the  maklnf  of  the 
tnyestlipMion  by  the  Oonunlaelener  of  Oorporationfl*  as  deecribed  folly 
in  the  i«ieclal  pleas  In  bar  filed  to  tiie  Indictment  of  Jnly  1,  1006, 
the  Oommlssioner  of  Oorporations  reported  the  information  and  data 
so  gathered  by  him  to  the  Presidoit  of  [1006]  the  United  States,  and 
embodied  In  the  iwinted  TOlnme  known  as  the  'Garfltid  B^K>rt,'  a 
part  of  the  Information  obtained  from  the  seyeral  defendants;  that 
the  Garfldd  Report  Is  a  public  document,  which  Is  Incorporated  bj 
Deference;  that  In  1004  and  1006  the  Cbirlleld  Report  and  the  Infbrma- 
tSon  and  evidtnce  secured  from  the  defendants  were  deliyered  to  Uie 
Attorney  General  of  the  United  States  and  to  the  district  attorney 
for  the  Northern  district  of  Illinois;  and  upon  Infbrmatlon  and  be- 
lief that  the  Qarfleld  Report  and  the  evidence  secured  from  the 
several  defendants  were  used  by  the  attorneys  for  the  United  States 
In  this  proceeding  In  preparing  and  seerrhlng  out  erldenoe  against 
the  defendants,  which  was  Introduced  before  and  considered  by  the 
grand  jury  returning  this  Indictment ;  that  such  evidence,  so  searched 
out  and  prepared  with  the  use  and  aid  of  the  evidence  so  secured 
from  the  several  defendants,  which  was  introduced  befbre  the  grand 
Jury  returning  tills  indictment,  was  material  evidence,  and  pmludlclal 
to  the  defendants. 

**  The  sixth  plea  also  responds  to  the  oitire  Indictment  The  record 
of  the  1006  proceedings  set  out  In  the  first  plea,  and  the  averments  of 
diligence^  were  also  incorporated  by  reference.  In  addition  it  avers 
that  the'  attorneys  for  the  United  States  submitted  to  the  grand  jury 
whidbi  returned  this  Indictment  evid^ce  of  and  concerning  the  acts, 
transactions,  matters,  and  things  respecting  which  liie  several  de- 
fendants had  previously  produced  evidence  before  the  Commissioner 
of  Oorporations  In  the  course  of  his  investigation,  referred  to  and 
described  in  the  record  of  the  former  proceedings,  and  respecting 
irtileh  acts,  transactions,  matters  and  things  the  several  defendants 
had  become  Immune  from  prosecuticm,  as  adjudged  In  the  former 
proceeding;  that  evidence  of  and  concerning  sudi  acts,  transactions, 
SMittera,  and  tilings,  respecting  whidi  the  several  defendants  were 
Immune,  was  used  by  the  attorneys  fbr  the  United  States  and  by  the 
grand  jury  In  preparing  and  seardxing  out  other  evidence  against  the 
defendants,  and  the  evidence  so  prepared  and  searched  out  was  used 
before  and  considered  by  the  grand  jury;  and  that  such  evidence  was 
iSttterlal  and  Its  use  preJudidaL  Oertain  portions  of  the  evidence 
lespeiUng  Immune  transactions  was  tiien  described,  namely,  certain 
corporate  records  and  the  testimony  of  several  witnesses,  and  tiia 
averment  that  such  evidence  was  considered  by  the  grand  jury. 

"The  seventh  plea  also  responds  to  tiie  entire  indictment  The  IOCS 
ptoeeedlngs  ast  out  In  the  first  plea,  and  the  averments  of  diligence 
were  there  incorporated. by  reference.  It  Is  also  averred  that  the 
grand  joy  whidi  returned  this  Indictment  heard  evidMce  wbkh 
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6f  aad  eatiotnliig  Hm  acts,  tniiiMietloiui»  mattiin^  tnd  ttiinfi  barged 
In  tlM  tadtetment  of  Inly  1«  1906,  and  cm  aeeonnt  of  wU^  the  Mf«ral 
dtfeodants  fcad  been  adjudged  to  bo  teomne  from  proseeiitloD.  It 
detcrlbd,  also,  certain  corporate  veooida  and  the  teetimony  of  certain 
wttnenecH,  wbich  waa  heard  and  oeneMered  by  the  grand  jnry  retnni- 
ing  the  Indictment  of  July  1, 1906,  with  the  arenaent  that  it  waa  also 
heard  and  coniidered  by  the  grand  jury  which  returned  thia  inttel- 
ment  It  aTera  that  each  evidence  was  material  and  t>Kdodlclal,  and 
that  there  wae  no  effidence  preeented  to  the  grand  jury  of  and  con- 
Qcming  the  engaging  by  ttieee  defendants  in  the  anppoeed  combinatten 
in  the  indictment  her^n  ^arged»  other  than  e^dence  of  and  cob* 
eecning  tb»  acts,  tranaactioas,  matten,  and  thiiqpi  diarged  la  the 
indlctmffiit  of  July  1,  1906. 

^  Idtfitical  motions  to  quash  have  been  filed  on  behalf  of  each  of  I3ie 
defendantfl  on  whose  behalf  were  preamted  the  foregoing  pleas  In 
abatement,  and  therein  is  set  forth  the  record  of  tha  former  pro- 
ceedings, incorporated  by  reteenoe  to  the  first  plea  in  abatement; 
that  the  attorneys  for  the  United  States  luresentsd  to,  and  the  gnuid 
jary  returning  this  indictment  heard  and  oonalderad,  evidence  respect- 
ing the  same  act%  transactiona,  matters^  and  things  concerning  whldi 
the  respectlTe  defendants  had  theretofore  produced  evidence  beiore 
the  OoBimiBSiOQer  of  Gon>orations ;  that  tha  grand  jury  returning  this 
indictment  heard  evidence  of  and  concerning  the  same  a<^  transac- 
tl08is»  matters,  and  things  respecting  which  evidence  had  been  heard 
and  considered  by  the  grand  jury  which  returned  the  iadictment  of 
July  1, 1906,  and  as  to  all  of  which  immunity  from  further  proaeeutlon 
had  been  adjudged.  Certain  portions  of  such  evidence  wen  described, 
namdy,  corporate  records  and  the  testimony  of  certain  witnesses. 
The  motions  state  [1006]  that  such  evidence  waa  material  and 
prcdodidal,  and  that  there  was  no  evidence  heard  by  the  grand  joiy 
returning  this  indictment  concerning  the  engagliig  by  these  defend- 
anta  in  a  combination,  other  than  evideoee  of  and  conceming  acts, 
transactions,  mattors,  and  thlnga  stated  and  barged  in  the  indictment 
ef  July  1,  1906. 

''(B)  Identical  pleaa  hi  abatement  have  been  filed  on  bdialf  of  Bd- 
ward  Tflden,  Franda  A.  Fowler,  and  Louia  H.  Heyman,  defsndants 
herein,  who  were  not  impleaded  in  tha  indictment  of  1906. 

"  The  first  of  these  pleas  avers  and  describes  the  investigation  of 
tha  fresh  meat  industry,  conducted  under  a  resolution  of  the  House 
of  Bepresentatives,  by  Oommfssioner  Garfield,  In  1904;  that  in  tha 
couiae  of  that  investigation  the  defendants  were  required  to  *^««»*»» 
•vldence  req)ectiag  the  method  of  business  pursued  In  the  ooodaet  of 
the  fresh  meat  business  of  certain  of  the  corpocatioiis  named  in  the 
present  indictment;  that  such  evldenea  so  furnished  related  to  aav- 
eral  of  the  acts,  transactions,  matters,  and  thlnga  idiarged  la  this  in- 
dictment; that  on  Hatch  S,  1906,  and  afterwards,  OommisBioner  Qar^ 
field  nported  Ite  InformatloiL  and  data  so  gatiiefed  bar  him  to  die 
«t  tha  VnUnd,  States,  and  eoribodlad  a  part  od  It  in  what  la 
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ttierein  laj  refeMBoe;  Uiat  in  19M  and  1006  the  Ckirfleld  Report  and 
other  ertdeDce  and  inldrmatlon  eecored  from  theoe  dtfendanta  were 
deliyered  to  the  Attorney  General  of  the  Unified  States,  and  to  Ike 
dtotrlct  attomegr  for  the  Kdrthem  diatriot  of  IUlnota»  and  that  the 
evidence  so  eecored  by  the  commtSBloner  from  these  deftodants  was 
made  nse  of  by  the  attorneys  for  the  United  States  in  searehlnf  ont 
other  evidence  against  them,  and  which  was  Introdnced  before^  and 
heard  and  considered  by,  the  trend  jury  which  retomed  this  indict- 
ment; that  sDdi  evidence  was  mat^al  and  prcjndlelal.  The  plea 
ends  with  an  averment  of  diligence. 

"  In  the  second  plea  the  ttoee  defendants  aver  and  deecrlbe  the 
conducting  of  the  Oarfleld  Investigation  in  1904;  that  the  commis- 
sioner secnred  evidence  and  information  from  them  of  and  concern- 
ing acts,  facts,  drcnmstances,  matters*  and  things  referred  to  in  the 
present  indictment  as  being  and  constitoting  the  sapposed  engaging 
by  the  defendants  In  tiHe  anlawfnl  combhmtlon ;  that  thereafter  the 
defendants  coold  not  be  subjected  to  any  penalty  or  forfeiture  for 
or  on  account  of  the  respective  transactions,  matters,  and  things  cmi- 
oemlng  which  they  had  so  testified  or  produced  evidence  before  the 
commissioner;  that  die  attorneys  for  the  United  States  presented  to, 
and  the  grand  jury  which  returned  this  indictment  heard  and  con- 
sidered, evidence  of  and  concerning  the  same  acts,  transactions,  mat- 
ters, and  things  respecting  which  the  defendants  had  produced  evi- 
dence l>efore  the  Commissioner  of  Ootiporatlons,  and  fbr  and  on 
accomit  of  which  they  had  become  and  were  Immune  from  prosecu- 
tion; that  the  evidence  consisted  in  part  of  certain  corporate  records 
and  the  testimony  of  certain  witnesses,  who  are  referred  to;  that  the 
attorneys  for  the  United  States  and  the  grand  jury  which  returned 
tills  indictment  used  evidence  of  and  concerning  transactions  respect- 
ing which  these  defendants  wete  immune  from  prosecution  in  pre- 
paring and  searching  out  other  evidence  against  th&n,  and  the  grand 
Jury  which  returned  this  indictment  heard  and  considered  such  evi- 
dence so  prepared  and  secured ;  that  all  of  such  evld^ice  was  material 
and  prejudicial ;  and  that  the  detaidants  were  diligent  In  presenting 
the  matter  to  the  court 

^Tlie  third  plea  on  behalf  of  these  three  defendants  is  idantlcal 
with  the  second,  excepting  that  it.  a  vers  upon  infonnation  and  beHef 
that  there  was  no  evidence  presented  to  the  grand  Jury  of  and  con- 
cerning the  engaging  by  the  defendants  In  the  supposed  oombinatlott 
charged  in  the  Indictment,  other  than  evidence  of  and  concerning  the 
acts,  trasactlons,  matters,  and  things  respecting  which  the  defendants 
had  theretofore  produced  evid^ice  l>efore  the  Ck)mnii8Sloner  of  Oor- 
poratlons,  and  respecting  which  they  had  thereby  become  and  were 
Immune  from  prosecution. 

"Motions  to  qoaah  were  filed  on  behalf  of  Tllden,  ffowlcr,  and 
HiQqnan,  containing  statements  descriptive  of  the  Garfield  Investl- 
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SBtkm  in  1904;  tkat  the  detauiaiits  were  required  to  foiiiidi  «▼!• 
deDce  in  tlie  coarse  of  sodi  io^eHtigatlon;  the  conpilatioB  of  the 
Oarfleld  B^>ert»  which  was  ineorpomted  by  refBrenoe;  tiiat  the  rH>ort 
aM  the  eyldence  secured  from  the  defendants  [1007]  were  in  190i 
and  1905  obtained  by  the  attorneys  for  the  United  States,  and  were 
used  by  them  in  preparing  and  searching  out  evidence  against  the 
defendants,  all  of  which  was  introduced,  heard,  and  considered  in 
ttie  investigation  and  proceeding  before  the  grand  jury  which  re- 
turned the  present  indictment;  that  the  grand  Jury  heard  and  coii- 
sidered  evidoice  of  and  concerning  the  same  acts,  transactions,  mat- 
ters, and  things  respecting  which  evidence  liad  be«a  secured  from  the 
defendants  by  the  Commissioner  of  Ck)rporations  in  the  course  of  his 
investigation,  and  used  such  evidence  in  preparing  and  searching  out 
othar  evidence,  which  was  also  used  and  <^ered  against  the  defend- 
ants; that  part  of  the  evidence  consisted  of  corporate  records  and 
the  testimony  of  certain  witnesses;  that  there  was  no  evidence  pre- 
sented to  the  grand  Jury  of  and  concerning  the  engaging  by  the  de- 
fendants in  the  supposed  combination  charged  in  the  indictment,  other 
than  evidence  of  and  concerning  the  acts,  transactions,  matters,  and 
things  respecting  which  the  defendants  had  theretofore  produced  evi- 
dence before  the  Ck>mmissioner  of  Ck>rporations;  that  the  evidence 
used  was  material  and  prejudicial.  The  matters  and  things  set  forth 
and  averred  in  the  plea  in  abatement  were  incorporated  by  refer^ce. 
"The  govemm^it  moved  to  have  the  motions  to  quash  the  indict- 
ment denied  and  the  pleas  in  almtem^it  stricken  from  the  flies.  The 
defendants  asked  to  have  the  motions  to  quash  sustained,  or  for  a  rule 
on  the  government  to  reply  within  a  short  day  to  the  pleas  in  abate- 
m^t" 

Geo.  W.  Wickershamj  Atty.  Gen.,  Edwin  W.  Sims,  U.  S. 
Atty.,  and  Wm.  8.  Kenyon,  James  H.  Wilkerson,  Pierce  But- 
for,  James  M.  Sheean,  Oliver  E,  Pagan,  Ehoood  O.  God- 
mmi,  and  Barton  Comeau,  for  the  United  States. 

John  S.  MiUer,  Morits  Rosenthal,  Levy  Mayer^  George  T. 
Buckingham,  M.  W.  Borders,  Albert  Veeder,  Rciph  Crews, 
Alfred  R.  Urion,  and  Henry  Veeder,  for  defendants. 

Cabfenter,  District  Judge  (after  stating  the  facts  as 
above). 

The  broad  question  before  the  court  for  decision  is  the 
same,  whether  raised  by  the  motions  to  quash  or  by  the  pleas 
in  abatement;  and  inasmuch  as  the  government's  motion  to 
strike  the  pleas  in  abatement  from  the  files  involves  certain 
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technical  questions  of  criminal  procednre,  I  shall  dispose 
first  of  the  motions  to  quash. 

Stripped  of  all  unessentials,  the  case  is  this:  In  1904  all  of 
the  defendants  gave  information  and  evidence  (whether  un- 
der compulsion  or  not  is  immaterial,  so  far  as  the  present 
investigation  is  concerned)  to  the  Onnmissioner  of  Corpora- 
tions, an  officer  in  the  Department  of  Commerce  and  Labor. 
What  that  information  and  evidence  was  we  are  not  now  in^ 
formed,  but  may  assume  that  it  related  to  interstate  com- 
merce in  the  fre^h  meat  industry.  In  1905  a  federal  grand 
jury  in  this  district  indicted  the  defendants  (except  Tilden, 
Fowler,  and  Heyman),  xmder  tiie  Sherman  Act  (Act  July  2, 
1890,  c  647,  26  Stat  209  [U.  S.  Comp.  St.  1901,  p.  8200]), 
iot  combining  and  conspiring  together  in  restraint  of  trade 
and  commerce  in  fresh  meat  among  the  several  states.  Spe- 
cial pleas  in  bar  were  interposed  averring  that  the  informa- 
tion and  evidence  given  by  the  defendants  to  Commissioner 
Grarfield  had  been  turned  over  to  the  Department  of  Justice, 
and  by  it  presented  to  the  grand  jury,  which  returned  a  true 
bill  based  thereon,  and  that  the  defendants,  by  reason  of 
having  given  the  information  and  evidence,  were  immune 
from  prosecution  concerning  the  transactions,  matters,  and 
things  about  which  they  had  testified  or  [1006]  furnished 
evidence.  Issue  was  joined  on  those  pleas,  and  on  March  21, 
1905,  a  jury,  by  direction  of  the  district  judge,  rendered  a 
verdict  of  not  guilty.  Subsequently  judgment  was  entered 
on  that  verdict 

In  September,  1910,  a  federal  grand  jury  returned  an  in- 
dictment against  all  of  the  defendants,  charging  them,  in 
violation  of  the  Sherman  Act,  with  combining  and  confed- 
erating together  in  restraint  of  trade  in  fresh  meat  brtween 
the  several  states,  etc.,  for  the  "  past  ten  years,"  and  "  continu- 
ously and  at  all  times  during  the  three  years  next  preceding 
the  finding  and  presentation  of  this  indictment" 

By  motions  to  quash  this  indictm^it,  and  by  pleas  in  abate- 
ment (identical  as  to  pertinent  facts),  the  cUfendants  make 
the  issue  that  by  having  given  information  and  evidence  to 
the  Commissioner  of  Corporations  in  1904  they  became  im- 
mune from  prosecution  in  1906,  as  was  determined  by  a 
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judgment  of  reconi  in  this  oonrt,  and  that  the  ^  immnnity 
statute  in  question  forbids,  not  only  their  indictment  for  or 
on  account  of  the  transactions,  matters,  and  things  for  which 
they  are  immune,  but  also  the  use  of  the  immune  transao* 
tions  in  aid  of  a  prosecution  for  a  continuation  of  the  immune 
offense,"  and  that  '^  the  i^idusion  of  such  inmiune  transactions 
in  the  (present)  indictment  is  a  Yiolation  of  their  rights 
under  the  fifth  amendment  to  the  federal  CSonstitutioQ  and 
the  immunity  statute." 

The  motions  state  and  the  pleas  aver  that  no  evidence  was 
presented  to  the  grand  jury  which  returned  the  present  in- 
dictment, except  of  the  transactions,  matters,  and  things 
concerning  which  the  defendants  gave  information  to  the 
Commissioner  of  Corporati<ms  in  1901,  and  concerning  which 
they  have  been  adjudged  to  be  immune  from  prosecution 

In  short,  the  question  now  presented  is:  Assuming  that 
the  defendants  informed  the  Commissi cmer  in  1904  that  they 
were  conspiring  or  combining  together  in  violation  of  the 
Sherman  Act,  was  the  immimity  granted  to  them  by  the 
statute,  and  by  the  judgment  of  this  court,  so  perfect  that 
they  may  continue  indefinitely  in  their  unlawful  under- 
taldngf 

1.  The  pertinent  immunity  act  is  that  of  February  11, 
1893  (27  Stat  448  [U.  S,  Comp.  St  1901,  p,  3173]),  whidi 
provides: 

**  That  no  person  shall  be  excused  from  attending  and  testifTlng  or 
from  producing  books,  papers,  tariffs,  contracts,  agreements  and  doca* 
ments  ^  *  *  on  the  ground  or  for  the  reason  that  the  testimony 
or  eyidence,  documentary  or  otherwise,  required  of  him,  may  tend 
to  criminate  him  or  subject  him  to  a  penalty  or  forfeiture.  But  no  per- 
son shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for 
or  on  account  of  any  transaction,  matter  or  thing,  concerning  which 
iM  may  testify,  or  produce  eridence,  documentary  or  otherwise,**  etc. 

The  provisions  of  the  appropriation  act  of  February  25, 
1903  (32  Stat  854,  903,  904,  c,  765),  urged  by  defendants' 
counsel  to  be  involved,  have  no  bearing  upon  the  question, 
because  they  claim  to  have  received  immunity  by  virtue  of 
testim<my  given  in  an  investigation  carried  on  by  the  Com- 
missioner of  Corporations,  and  the  immunity  provision  of  tiie 
act  of  February  25, 1903,  applies  only  to  caioes  arising  under 
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(1)  the  aet  to  regnlale  oommeroe  (Act  Feb.  4,  1887,  c  IM, 
[1«©»1  34  Stat  879  [U.  S-  Comp.  St.  1901,  p-  8164]) ;  (2) 
the  Sherman  Act;  and  (8)  the  customs  act  (Act  Jmie  10, 1890, 
c.  407, 26  Stat.  181  [U.  S.  Comp.  St.  1901,  p.  1886]). 

Tbe  act  making  the  provisions  of  the  statute  of  February 
11,  1898,  applicable  to  investigations  conducted  by  the 
Bureau  of  Corporations  is  the  act  of  February  14, 1908  (8S 
SUt  825  [U.  S.  Comp.  St.  Supp.  1909,  p.  87]),  establishing 
the  Department  of  Commerce  and  Labor,  section  6  of  which 
provides  that  the  provisions  of  the  act  of  February  11,  1898. 
shall  apply  to  witnesses  subpoenaed  by  the  Conunissioner  of 
Corporations. 

2.  It  seems  necessary  at  the  outset  to  consider  the  scope 
of  the  constitutional  protection  and  the  character  and  scope 
of  the  protection  necessary  to  be  afforded  in  immunity  acts, 
in  order  to  supplant  the  constitutional  privilege.  The  fifth 
amendment  to  the  Constitution  provides: 

**  Nor  shaU  any  person  be  compeUed  in  any  criminal  case  to  be  a 
witness  against  liimseH" 

The  first  statute  of  immunity  offered  as  the  equivalent  of 
the  constitutional  shield  was  the  act  of  February  25,  1868 
(15  Stat.  37,  c.  18).  This  statute  later  was  re-enacted  into 
section  860  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  661),  in  the  following  language: 

"No  pleading  of  a  party,  nor  any  discovery  or  evidence  obtained 
ttom  a  party  or  witness  by  means  of  a  judicial  proceeding  in  tills 
or  any  foreign  coantry  sbaU  be  given  in  evidence  or  in  any  manner 
used  against  him  or  bis  property  or  estate,  in  any  court  of  tbe  United 
States  in  any  criminal  proceeding,  or  fbr  tbe  enforcement  of  any 
penalty  or  farf^tore:  Provided,  tbat  this  section  shall  not  exempt 
any  party  or  witness  firom  preseeati<m  and  punishment  for  perjury 
committed  In  diseovering  or  tesUlying,  as  aforesaid." 

Section  860  was  before  the  Supreme  Court  of  the  United 
States  in  OowMelmm  v,  HUohcocJc,  142  U.  S.  547, 12  Sup.  Ct 
195,  85  L.  Ed.  1110,  and  was  held  to  afford  an  insufficient 
compensation  for  the  privilege  granted  by  the  fifth  amend 
ment.    The  court  said : 

"  We  are  dearly  of  the  opinion  that  no  statute^  which  leaves  the 
er  wilMsa  sublect  to  pgeaocntion  after  he  answers  the  incriml- 
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Bating  qoeetioii  pot  to  him,  can  hare  tbe  effect  of  eopplantlng  tlie 
privilege  conferred  by  tbe  Oonatitntlon  of  tbe  United  States.  Seetlan 
860  of  tbe  Bevleed  Statutes  does  not  sni^ly  a  complete  protection 
from  all  tbe  perils  against  wblcb  tbe  constitutional  probibition  was 
designed  to  guard,  and  is  not  a  full  substitute  for  tbat  probibition. 
In  view  of  tbe  constitutional  provision,  a  statutory  enactment  to  be 
valid  must  afford  absolute  Immunity  against  future  prosecntlona  for 
tbe  oft&aae  to  wblcb  tbe  question  rdates." 

To  meet  the  requirements  of  the  mle  thus  laid  down  by 
the  Supreme  Court,  the  act  of  February  11, 1893,  was  passed, 
providing  that : 

**'So  person  sball  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter  or  tbing  con- 
cerning wblcb  be  may  testify  or  produce  evidence,  documentary  or 
otberwise,*'  etc 

In  this  form  the  matter  was  presented  in  Brovm  v.  Walker^ 
161  U.  S.  591,  16  Sup,  a.  644,  40  L.  Ed.  819,  where  a 
majority  of  the  court  held,  after  quoting  extensively  from  the 
opinion  in  Counselman  v.  Hitchcock: 

[1010]  "Tbe  clause  of  tbe  Constitution  in  question  is  obviously 
susceptible  of  two  interpretations.  If  it  be  construed  literaUy  as 
autborizing  tbe  witness  to  refuse  to  disclose  any  flact  wblcb  migbt 
tend  to  incriminate,  disgrace,  or  expose  bim  to  unfavorable  comments, 
tboi  as  be  must  necessarily,  to  a  large  extent,  deUnrmlne  upon  bis 
own  conscience  and  responsibility  wbetber  bis  answer  to  tbe  proposed 
question  wiU  bave  tbat  tendency,  «  «  •  tbe  practical  result  wiU 
be  tbat  no  one  could  be  compiled  to  testify  to  a  material  fact  in  a 
criminal  case  unless  be  cbose  to  do  so,  or  unless  it  was  entirdy  dear 
tbat  tbe  privilege  was  not  set  up  in  good  faitb.  If,  upon  tbe  otber 
band,  tbe  object  of  tbe  provision  be  to  secure  tbe  witness  against  a 
criminal  prosecution  wblcb  migbt  be  aided,  directly  or  Indirectly,  by 
bis  disclosure,  tben  if  no  sucb  prosecution  be  possible— in  otber  words, 
if  bis  testimony  operated  as  a  complete  pardon  for  tbe  offense  to 
wblcb  It  relates— a  statute  absolutely  securing  to  blm  sucb  immunity 
from  prosecution  would  satisfy  tbe  demands  of  tbe  clause  in  ques- 
tion.   ♦    •    • 

"  Stringent  as  tbe  general  mle  Is,  bowever,  certain  dasses  of  cases 
bave  always  been  treated  as  not  falling  witbin  tbe  reason  of  tbe  rule, 
and  tberefore  constituting  apparent  exoeptlbns.  Wben  examined, 
tbese  cases  wiU  aU  be  found  to  be  based  upon  tbe  idea  tbat,  if  tbe 
testimony  sougbt  cannot  possibly  be  used  as  a  basis  for  or  in  aid  of 
a  criminal  prosecution  against  tbe  witness,  tbe  rule  ceases  to  apply; 
its  object  being  to  protect  tbe  witness  himself,  and  no  one  < 
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ton  tSiat  It  shall  be  made  use  of  aa  a  ivetezt  for  aocarlng  Immuliity 
to  others.    ♦    ♦    • 

**The  act  of  Congress  in  question,  securing  to  witnesses  Immunity 
from  prosecution.  Is  virtnally  an  act  of  general  amnesty,  and  b^ongs 
to  a  class  of  legislation  which  is  not  uncommon,  either  in  Bngland  or 
in  this  coontry.  Although  the  Constitution  vests  in  the  President 
'  power  to  grant  r^rieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeachment,'  this  power  has  never  beoi 
held  to  take  from  Congress  the  power  to  pass  acts  of  general  amnesty, 
and  is  ordinarily  exercised  only  in  cases  of  indiTiduals  after  ccmvlc- 
tion,  although,  as  was  said  by  this  court  in  Em  parte  Qarlandj  4  Wall. 
388»  880  [18  L.  Bd.  866],  Mt  extends  to  every  oflPense  known  to  the 
law,  and  may  be  exercised  at  any  time  after  its  commission,  either 
before  legal  proceedings  are  taken,  or  daring  their  pendency,  or  after 
omviction  and  Judgment.    ^    *    * 

«« •  •  «  Amnesty  is  defined  by  lexicographers  to  be  an  act  of  t^e 
sovereign  power  granting  oblivion  or  a  general  pardon  for  a  past 
offense,  and  is  rarely,  if  enrear,  exerdaed  in  favor  of  single  individuals, 
and  is  usually  exerted  in  behalf  of  certain  classes  of  persons  who  are 
subject  to  trial,  but  have  not  yet  been  convicted.    ^    ^    * 

"It  is  entirely  tme  that  the  statute  does  not  purport,  nor  is  it 
possible  for  any  statute,  to  shield  the  witness  from  the  personal  dla- 
graee  or  opprobrium  attaching  to  the  exposure  of  his  crime;  bat  as 
we  have  already  observed  the  authorities  are  nameroos  and  very 
nearly  uniform  to  the  effect  that  if  the  proposed  testimony  is  material 
to  the  issue  on  trial,  the  fact  that  the  testimony  may  tend  to  degrade 
the  witness  in  public  estimation  does  not  exempt  him  from  the  duty  of 
disclosure.  A  person  who  commits  a  criminal  act  is  bound  to  con- 
template the  consequences  of  exposure  to  his  good  name  and  reputa- 
tion, and  ought  not  to  call  upon  the  courts  to  protect  that  which  he 
has  himself  esteemed  to  be  of  such  little  value.  The  safety  and  wel- 
fare of  an  entire  community  should  not  be  put  into  the  scale  against 
the  reputation  of  a  self-confessed  criminal,  who  ought  not,  either  in 
Justice  or  in  good  morals,  to  refuse  to  disclose  that  which  may  be  of 
great  public  utility  in  order  that  his  neighbors  may  think  well  of  him. 
The  design  of  the  constitutional  privilege  is  not  to  aid  the  witness  i|i 
vindicating  his  character,  but  to  protect  him  against  being  compelled 
to  furnish  evidence  to  convict  Jiim  of  a  criminal  charge.  If  he  secure 
legal  immunity  from  prosecution,  the  possible  Impairment  of  his  good 
name  is  a  penalty  which  it  is  reasonable  he  should  be  compelled  to 
pay  for  the  common  good.  If  It  be  once  conceded  that  the  fact  that 
his  testimony  may  tend  to  bring  the  witness  into  dJsr^ute,  though 
not  to  incriminate  him,  does  not  entitle  him  to  the  privilege  of 
silence,  it  necessarily  follows  that  If  it  also  tends  to  incriminate,  but 
at  the  same  time  operates  as  a  pardon  for  the  offense,  the  fact  that 
the  disgrace  remains  no  more  entitles  him  to  immonity  in  this  case 
than  in  the  other." 
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[1011]  In  Hale  y.  Henkel,  201  U.  S.  48,  at  page  67,  26 
Sup.  Ct  870,  at  page  876,  60  L.  Ed.  652,  the  court  said: 

''The  interdlctioii  of  the  fifth  amendment  operates  only  when  a 
witnees  la  asked  to  Incriminate  himself— In  other  words  to  give  testi- 
mony which  may  possibly  expose  him  to  a  criminal  charge.  Bnt  if 
the  criminality  has  already  been  tak&i  away,  the  amendment  ceases 
to  apply.  The  criminality  provided  against  is  a  presoit  not  a  past 
criminality,  which  lingers  only  as  a  memory,  and  inirolves  no  present 
danger  of  prosecution.  *  *  *  The  extent  of  this  immunity  was 
folly  considered  by  this  court  in  Ooymelman  t.  Hitchcock,  142  U.  S. 
547  [12  Sup.  Ot  195,  36  L.  Bd.  1110],  in  which  the  immunity  offered 
by  Rey.  Stat  f  860,  was  declared  to  be  insufficient  In  consequence  of 
this  decision  an  act  was  passed  applicable  to  testimony  befbre  the 
Interstate  Ck>mmerce  Conmiission,  in  almost  the  exact  language  of  the 
act  of  F^ruary  25,  1903,  above  quoted.  This  act  was  declared  by 
this  oourt  in  Broton  y.  Walker,  161  U.  S.  591  [16  Sup.  Ct  644,  40  K 
Bd.  819],  to  afford  absolute  immunity  against  prosecution  for  the 
offense  to  which  the  question  related,  and  depriyed  the  witness  of  his 
constitutional  right  to  refuse  to  answer.  Indeed,  the  act  was  passed 
apparently  to  meet  the  declaration  in  OowMelmofi  y.  HUchoockt  142 
U.  S.  589  [12  Sup.  Ct  195,  35  L.  Ed.  1110],  that  *a  statutory  enact- 
ment, to  be  yalid,  must  afford  absolute  immunity  against  future  prose- 
cution for  the  offense  to  which  the  question  relates.'  ** 

An  analysis  of  the  three  cases  just  quoted  from  shows  that 
there  is  no  such  thing  as  a  constitutional  right  of  absolute 
silence  in  all  cases.  The  constitutional  right  is  limited  to 
those  cases  only  in  which  qpeech  would  incriminate,  and  it 
follows  that  if  the  answer  to  the  question  cannot  tend  in  any 
way  to  incriminate  the  witness,  because  liability  to  prosecu- 
tion on  account  of  anything  about  which  he  may  testify  has 
been  removed,  there  is  no  ground  on  which  the  constitutional 
privilege  can  be  invc^ed.  The  immunity  act  gives  no  substi- 
tute for  this  constitutional  privilege.  The  privilege  coa- 
tinues  to  exist  to  its  fullest  extent  in  any  case  in  which  the 
answer  may  tend  to  incriminate.  The  Congress  of  the 
United  States  had  no  power  to  take  away  the  privilege,  to 
abridge  it,  or  to  substitute  anything  for  it.  The  moat  that 
Congress  could  do  was  to  remove  any  criminality  which 
might  rf»sult  from  the  answering  of  the  question  or  the  giv- 
ing of  the  evidence^  When  that  was  done,  the  situation  be- 
came such  that  the  constitutional  privilege  did  not  apply, 
and  could  not  be  relied  upon.    It  became,  so  far  as  the  wit- 
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was  concemed,  as  though  his  acts  never  had  been  crimi- 
nal, and  as  though  his  testinuHiy  under  no  circumstances 
could  incriminate  him. 

As  to  tiie  claim  that  the  immunity  is  for  the  future  as  well 
as  in  the  past,  it  may  be  observed  that  in  Brown  v.  Walker^ 
suprOy  the  court  said : 

''If;  upon  the  other  hand,  the  object  of  the  provision  [the  fifth 
aaendBieBt]  be  to  secore  the  witness  against  a  criminal  prosecution 
which  might  be  aided,  directly  or  indirectly,  by  his  disclosure,  thai  if 
no  such  prosecution  be  possible — in  other  words,  if  his  testimony 
operated  as  a  complete  pardon  for  the  off^ise  to  which  it  relates — a 
statute  absolutely  securing  to  him  such  immunity  from  prosecution 
wosli  satisfy  the  demands  of  tiie  clause  in  questton." 

The  words  **  complete  pardon  for  the  offense  to  which  it 
relates  "  indicate  clearly  that  there  must  have  been  some  vio- 
lation of  the  law  at  the  time  the  evidence  was  given.  In 
Hale  V.  Hevkel^  supra^  the  court  said : 

[1018]  ''But,  if  the  criminality  has  already  been  taken  away, 
the  amendment  ceases  to  apply.  The  criminality  proTided  against  is 
a  present,  not  a  past,  criminality,  which  lingers  only  as  a  memory 
and  InToIves  no  danger  of  prosecution.** 

If  the  amendment  does  not  apply  to  a  past  criminality, 
which  lingers  only  as  a  memory,  a  fortiori  it  cannot  apply 
to  future  criminality,  not  yet  conceived  in  the  minds  of  the 
parties.    In  the  Oounselman  case^  mipra^  the  court  said : 

"  In  view  of  the  constitutional  provision,  a  statutory  enactment,  to 
l>e  vaUd,  must  afford  absolute  immunity  against  future  prosecution 
for  the  offoise  to  whidi  the  question  relates." 

A  question  put  to  a  witness  cannot  relate  to  something 
which  does  not  exist.  As  to  all  crimes  committed  at  the 
time  the  information  was  had  from  the  defendants,  there 
may  have  been  immunity.  It  cannot  be  claimed  now  as  to 
crimes  which  had  not  then  been  committed,  or  even  contem- 
plated. That  this  is  true  follows  conclusively  from  the  fact 
that  the  constitutional  privilege  guards  only  against  the 
giving  of  incriminating  evidence.  Incriminating  evidence 
cannot  be  given,  unless  a  crime  in  fact  has  been  committed. 

What  were  the  offenses  here  to  which  the  ^  questions  re- 
lated '^t  Obviously,  if  the  present  indictment  contemplates 
a  crime  supposed  to  have  been  committed  within  three  years 
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prior  to  its  return  (and  it  is  dear  that  it  does),  then  the  old 
immune  evidence  did  not  and  could  not  relate  to  the  offaiae 
charged. 

The  claim  of  the  defendants  is,  as  I  have  analysed  the  argu- 
ments of  their  counsel,  that  as  to  the  matters,  transactions, 
and  things  about  which  they  testified  in  1904,  and  as  to  every- 
thing related  thereto  or  resulting  therefnHn,  there  can  be  no 
prosecution  in  1910.  I  do  not  decide,  and  it  is  not  necessary 
for  me  to  decide,  the  same  question  which  was  presented  to 
Judge  Humphrey  in  1905.  United  States  v.  Armour  (D.  C.) 
142  Fed.  808.  What  I  must  decide  is  whether,  granting  that 
the  defendants  were  entitled  to  immunity  from  prosecution 
for  any  crime  committed  at  the  time  they  testified  before 
Commissioner  Garfield,  they  are  now  immune,  and  forever 
will  be  immune,  from  prosecution  for  any  acts  concerning, 
or  discovered  by  reason  of,  the  matters,  transactions,  and 
things  about  which  they  then  testified. 

8.  It  may  be  well  to  consider  what  is  meant  by  a  con- 
spinu^  or  combination,  as  defined  in  the  Sherman  Act.  At 
comm(»i  law  the  existence  of  the  con^iracy  agreement  or 
confederation  constituted  the  crime,  without  even  a  single 
overt  act  in  pursuance  of  it.  Bannon  et  dL.  v.  United  States^ 
156  U.  S.  464,  15  Sup.  Ct  467,  89  L.  Ed.  494.  The  gist  of 
the  offense,  therefore,  is  the  fact  of  confederating.  Section 
5440  of  the  Revised  Statutes  (U.  S.  Comp.  St  1901,  p.  3676) 
has  not  altered  the  nature  of  the  offense,  or  the  rules  of  law 
governing  it,  save  in  one  particular,  namely,  that  the  ccm- 
spiracy  may  not  now  be  prosecuted  until  one  overt  act  has 
been  committed.  Section  5440  gives  a  locus  poenitentise 
until  the  commission  of  some  overt  act  After  the  commis- 
sion of  such  overt  act,  the  law  of  conspiracy  is  unaffected  by 
that  section.  United  States  v.  Brittan,  108  U.  S.  199,  2  Sup. 
Ct  581,  [1018]  27  L.  Ed.  698;  Bannon  et  al.  v.  United 
States,  156  U.  S.  464,  15  Sup.  a.  467,  89  L.  Ed.  494;  WO- 
Ucmson  v.  United  States,  207  U.  S.  425,  28  Sup.  Ct  168,  52 
L.  Ed.  278. 

If,  then,  a  conspiracy  is  indictable  at  common  law  before 
any  overt  act,  likewise  it  must  be  indictable  at  common  law 
at  any  time  after  the  commission  of  an  overt  act,  if  the  con- 
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qnncj  agreement  or  confederation  still  exists.  A  conspir- 
Kcy  agreement  to  accomplish  an  unlawful  object  is,  in  its 
very  nature,  a  continuing  arrangement  between  the  conspira- 
tors, the  duration  of  which  will  depend  upon  the  nature  of 
the  object  which  they  propose  to  accomplish.  Considering 
the  infinite  variety  of  possible  conspiracies,  both  as  to  plan 
and  purpose,  it  is  impossible  to  lay  down  any  unvarjring  rule 
concerning  the  extent  of  their  duration,  other  than  to  say 
that  they  continue  until  they  are  abandoned,  or  the  object  of 
the  conspiracy  is  accomplished.  So  long  as  the  parties  con- 
template further  action,  if  necessary  to  the  attainment  of 
their  ultimate  object,  the  agreement  or  confederation  still 
exists.  This  further  action  may  consist  alone  in  accepting 
the  benefits  of  an  agreement  previously  made. 

In  United  States  v.  Kised  (decided  by  the  Supreme  Court 
of  the  United  States  December  12,  1910)  218  U.  S.  601,  81 
Sup.  Ct  124, 54  L.  Ed.  1168,  Mr.  Jitstioe  Holmes  said : 

''A  coiUQ>lrac7  to  restrain  or  mon<HX>li>e  trade  by  improperly  ezclud- 
Ing  a  competitor  from  buslneBB  contemplates  tbat  the  conspirators 
wlU  remain  in  business  and  wUl  continue  their  combined  efforts  to 
drive  the  competitor  ont  until  they  succeed.  If  they  do  continue  such 
efforts  in  pursuance  of  the  plan,  the  conspiracy  continues  up  to  the 
time  of  abandonment  or  success.  A  conspiracy  in  restraint  of  trade  is 
different  from  and  more  than  a  contract  in  restraint  of  trade.  A  con- 
spiracy is  constituted  by  an  agreement,  it  is  true;  but  it  is  the  result 
of  the  agreement,  rather  than  the  agreement  itself,  just  as  a  partner- 
ship, although  constituted  by  a  contract,  is  not  the  contract,  but  is  a 
result  of  it  The  c<mtract  is  instantaneous.  The  partnership  may  en- 
dure as  one  and  the  same  partnership  for  years.  A  conspiracy  is  a 
partn^ahip  for  criminal  purposes.  That  as  such  it  may  have  continua- 
tion in  time  is  shown  by  the  rule  that  an  overt  act  of  one  partner  may 
be  the  overt  act  of  all,  without  any  now  agreement  spedficaUy  directed 
to  that  act** 

In  United  States  y*  Trans-Missouri  Freight  Assoeiation^ 
166  U.  a  290, 17  Sup.  Ct  640,  41  L.  Ed.  1007,  the  contract 
forming  the  defendant  association  had  been  made  before  the 
Sherman  Act  was  passed ;  but  a  continuance  of  the  association 
after  the  enactment  of  the  statute  was  held  to  be  within  the 
prohibition.    Mr.  Justice  Peckham  said : 

**  It  is  said  that  to  grant  the  injunction  prayed  for  in  this  case  is  to 
§!▼•  the  statute  a  retroactive  effect;  that  the  contract,  at  tha  time  it 
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was  eotered  into^  was  not  prohibited  or  dedand  illaeU  by  ttie  atatottti 
as  it  had  not  then  been  passed ;  and  to  now  enjoin  the  doing  of  any  act 
which  was  legal  at  the  time  it  was  done  would  be  improper.  We  give 
to  the  law  no  retroactive  effect  The  agreement  in  question  is  a  con- 
tinuing one.  The  parties  to  it  adopt  certain  machinery  and  agree  to 
certain  methods  for  the  purpose  of  establishing  and  maintaining  in 
the  future  reasonable  rates  for  transportation.  Assuming  sodi  action 
to  have  been  legal  at  the  time  the  agreemoit  was  entered  into,  the 
continuation  of  the  agreement,  after  it  had  been  declared  to  be  illegal, 
became  a  violation  of  the  act  The  statute  prohibits  the  continuing 
or  entering  into  such  an  agreement  for  the  future,  and  if  the  agree- 
ment be  continued  it  then  becomes  a  violation  of  the  act  Th«re  Is 
nothing  of  an  ez  post  facto  character  about  the  act  The  civil  remedy 
by  injunction  and  the  liability  to  punishmoit  under  the  criminal  pro- 
visions of  the  act  are  entirely  [1014]  distinct,  and  there  can  be  no 
question  of  any  act  being  regarded  as  a  violation  of  the  statute  which 
occurred  before  it  was  passed.  After  its  passage,  if  the  law  be  vio- 
lated, the  parties  violating  it  may  render  themselves  liable  to  be  pun- 
ished criminally;  but  not  otherwise.** 

In  Northern  Securities  Co.  v.  United  States^  193  U.  S.  197, 
94  Sap.  Ct.  436,  48  L.  Ed.  679,  the  court,  under  the  Sherman 
Act,  restrained  a  continuance  of  a  combination  already 
formed.  This  must  have  been  because  such  continuance  was 
as  much  condemned  by  the  act  as  its  original  formation. 

In  United  States  v.  MaoAndrews  (C.  C.)  149  Fed.  828, 
Judge  Hough,  in  overruling  a  demurrer  to  an  indictment 
charging  a  violation  of  sections  1  and  2  of  the  Sherman  Act, 
said: 

**  It  is  true  that  the  gist  of  the  alleged  offense  is  the  combination  or 
the  attempt  at  monopoly^  but  it  is  not  true  that  the  offenses  are  com- 
plete when  the  combination  is  mentally  formed  or  the  mental  inten- 
tion to  monopolize  arises.  The  statutory  offense,  and  the  one  diarged 
herein,  does  not  depend  upon  *  a  single  agreement,  but  [on]  a  course 
of  conduct  intended  to  be  continued*;  yet,  nevertheless,  'the  thing 
done  and  intended  to  be  done  is  perfectly  definite.'  8wift  v.  United 
States,  196  U.  S.  400  [25  Sup.  Ct  276,  49  L.  Ed.  518].  That  case  arose 
on  the  civil  side  of  the  court;  but  it  is  to  be  remembered  that  the 
same  facts  and  acts  which  expose  violators  of  this  statute  to  civil 
suits  also  raider  them  subject  to  indlctmait  In  this  case,  whUe  the 
time  is  Inteflnite^  the  thing  done  is  definite,  and  that  is  aU  that  the 
statute  requires. 

"To  show  that  an  exact  time  may  be,  and  therefore  must  be,  as- 
signed for  the  commission  of  the  offense  of  combination,  the  defendants 
argue  upon  the  meaning  of  the  word  '  engage '  as  Used  in  the  8tatnt»» 
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and  itreniioariy  orge  that,  sliiee  fhe  offeose  pfoltOyfted  la  that  of  '  an- 
gagins  tn '  a  oombinatlon,  it  must  be  complete  as  aoon  as  tlie  aecnaed 
^nploya  his  attention  or  effort  in  or  abont  the  same,  tbat  such  employ- 
ment of  attention  or  effort  is  capable  of  precise  assignment  in  point 
of  time,  and  they  challenge  the  prosecution  to  name  the  day. 

''The  statute  is  not  directed  against  such  an  abstraction  as  this. 
It  does  not  require  on  the  part  of  the  prosecution  dairvoyance  to  dis- 
cover or  locate  the  offense.  Its  prohibition  is  not  directed  against 
a  state  of  mind,  but  against  a  state  of  t&ctB.  The  facta  do  not  simul- 
taneously occur;  the  events  are  not  contemporaneous.  It  may,  and 
naturally  would,  require  time  for  the  working  parts  of  the  combina- 
tion to  become  co-operative,  or  for  the  monopoly  to  become  more  than 
a  hope;  and  what  is  forbidden  and  renders  the  actors  obnoxious  to 
the  criminal  law  is  not  an  undiscov^rable  thought  or  hope,  but  a 
perfectly  obvious  result  or  condition.  The  condition  or  state  of  t&ctB 
against  which  the  statute  is  directed  is  a  continuing  condition,  and 
therefore  the  offense  of  creating  and  maintaining  that  condition  is 
necessarily  a  continuing  offense,  and  does  not,  from  its  very  nature, 
require  greater  particularity  in  assignment  than  la  used  in  this  Indict- 
ment.*' 

The  books  say  sometimes  that  each  overt  act  **  renews  ^  the 
conspiracy.  This  can  be  true  only  in  the  sense  that  the  oveai^ 
act  constitutes  r^iewed  or  further  evidence  of  the  continued 
existence  of  the  conspiracy.  A  conspiracy  is  always  required 
to  support  the  overt  act.  A  conspiracy  agreement  commonly 
continues  in  actual  existence  until  after  the  object  of  the  con- 
spiracy has  been  accomplished.  Its  actual  continuance 
always  is  a  question  of  fact,  and  the  indictment  in  this  case 
charges  a  continued  actual  existence  of  the  conspiracy  from 
its  inception  in  1904,  up  to  the  time  of  the  return  of  the  in- 
dictment. 

Is  the  original  confederation  or  unlawful  agreement  the 
only  violation  of  the  statute,  or  id  a  continuation  or  carrying 
out  of  Uiat  agree[1015]ment,  evidenced  by  a  conscious  par- 
ticipation therein  by  the  parties,  equally  a  violation  of  the 
law?  The  fact  that  con^iracies  generally  may  be,  and  usu- 
ally are,  continuing  agreements  or  understandings,  emphat- 
ically is  true  of  conspiracies  to  restrain  or  to  monopolize  com- 
merce. In  such  cases,  not  only  may  the  conspiracy  endure, 
as  in  the  case  of  conspiracies  generally,  until  a  single  com- 
plete result  is  effected,  but  the  result  intended  by  the  con- 
spirators is  itself,  quite  inevitably,  a  continuing  condition  of 
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things.  Beetraint  or  moiiop<disation  of  oommeroe  for  a  dkk 
ment  or  a  day  is  not  the  object  of  a  conspiracy  to  restrain  or 
monopolize  it  The  conspirators  seek  continuous  restraint 
and  mcmopolization. 

The  argument  of  the  defendants  is  that  the  crime  of  con- 
spiracy is  n<m-continuing,  because  the  essential  element  of 
the  offense  is  the  act  of  confederating  or  plotting,  whidi  is 
in  itself  inherently  a  non-continuing  act  The  authorities 
which  have  just  been  cited  are  to  the  contrary.  The  ques- 
tion of  the  continuous  or  non-continuous  nature  of  a  con- 
spiracy depends  entirely  upon  the  agreement  of  the  parties 
and  the  object  to  be  effected.  It  is  always  possible  that  the 
conspiracy  or  confederation  itself  may  contemplate  a  con- 
tinuous course  of  action  on  the  part  of  those  engaged  in  it 
An  agreement  to  pursue  an  illegal  course  for  10  or  16  years, 
by  its  very  nature,  would  be  an  agreement  whidi  was  con- 
tinuous. Take  a  concrete  case.  Assume  that  the  defendants 
in  1901  entered  into  a  written  agreement  to  stifle  competition, 
or  to  control  prices,  in  the  fresh  meat  industry  through  the 
mediimi  of  the  National  Packing  Company.  Would  indict- 
ment and  conviction  in  1905  have  given  them  an  everlastmg 
license  to  ccmtinue  their  imlawful  acts,  exempt  and  immune 
from  prosecution! 

4.  It  must  be  conceded  that,  had  the  defendants  been  con- 
victed in  1905,  no  question  of  immunity  arising,  no  further 
prosecution  could  be  had  for  the  same  offense.  If,  however, 
the  conspiracy  having  been  entered  into  and  the  various 
media  through  which  it  was  to  be  made  operative  and  effec- 
tive having  been  created,  all  in  1904,  proof  of  the  facts  upon 
which  the  former  conviction  who  had  (properly  safeguarded 
by  the  rules  of  evidence)  could  be  shown  in  a  prosecution  in- 
stituted in  1910,  based  upon  a  continuous  conscious  partici- 
pation by  the  defendants  in  the  original  undertaking;  that 
is  to  say,  the  continued  operation  of  the  unlawful  combina- 
tion, notwithstanding  the  former  conviction,  is  in  itself  a 
new  violation  of  the  law.  The  indictments  in  this  case  are 
not  for  any  crime  committed  at  the  time  the  privileged  evi- 
dence was  given,  but  for  a  subsequent  crime,  and  that  subse- 
quent crime  consists  in  the  continuation  of  the  original 
agreement 
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Again,  sappose  in  1901  the  defendants  admitted  to  tike 
CcMnmiaHJoner  of  Corporations  tiiat  ihey  had  conspired  to- 
gether to  restrain  the  fresh  meat  trade  in  this  coontiy.  Sup- 
pose that  the  confession  were  used  to  search  out  other  evi- 
dence tadding  to  show  that  the  conspirai^  organized  in  1904 
had  been  in  continuous  operation  up  to  and  including  the 
month  of  S^tember,  1910.  Can  they  stand  boldly  upon  the 
proposition  that  with  respect  to  those  matters,  transactions, 
and  things  which  they  had  confessed  they  are  immune  for 
all  time  to  [1016]  comet  Not  only  inunune  from  punish- 
mMit  concerning  the  things  of  the  past  which  they  disclosed, 
but  immune  from  punishment  for  continuing  in  their  un- 
lawful engagement?  Not  only  that,  but  immune  from  the 
use  of  the  evidence  against  them  for  any  purpose  at  any  time 
thereafter? 

Immunity  does  not  mean  license.  If  it  does,  then  oae 
need  only  to  confess  his  crime,  and  his  license  to  violate  the 
law  becomes  perpetuaL  Any  consideration  of  the  so-called 
immunity  or  constitutional  privilege  which  results  in  the 
giving  of  license  to  continue  an  unlawful  act,  or  immunity 
from  prosecution  for  future  crime,  would  be  intolerable. 

The  defendants  must  rest  squarely  upon  the  proposition 
that  the  immunity  granted  by  the  statute  is  broader  than  the 
privilege  of  the  Constitution.  However,  both  the  Constitu- 
tion and  the  immunity  statute  apply  only  to  incriminating 
evidence;  tiie  former  by  construction  given  by  the  Supreme 
Court  of  the  United  States,  and  the  latter  by  its  very  terma 

I  cannot  agree  that  the  immunity  act  purposely  was  made 
attractive  as  a  kind  of  bonus  or  bribe  to  induce  innocent  dis- 
closures by  the  promise  that  a  future  crime  concerning  the 
acts,  transactions,  and  things  testified  about  would  pass  un- 
punished. I  do  not  believe  that  the  defendants  here  accused 
are  immune  for  aU  time  to  come  from  the  punishment  pre- 
scribed by  the  Sherman  Act,  with  respect  to  interstate  com- 
merce in  meat  in  this  country.  No  matter  how  the  arguments 
of  counsel  are  analyzed,  they  lead  ever  to  that  result  It 
must  follow,  if  their  position  is  sound,  that  a  general  state- 
ment of  <me's  business  made  to  the  Commissioner  of  Com- 
merce and  Lab(«  will  prevent  the  government  from  using 
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nch  information  in  any  way,  for  the  purpose  of  fen^eting 
out  or  prosecuting  future  crimes  connected  with  that  business. 
Hie  defendants  claim,  also,  that  the  use  of  privileged  (X 
immune  evidence  before  the  1910  grand  jury  was  a  violation 
of  Uieir  constitutional  rights;  that  the  evidence  was  itself 
^unconstitutional,''  as  distingui^ed  from  ^incompetent"; 
that  the  immunity  or  amnesty  or  pardon  afforded  by  the  fifth 
amendment  and  the  immunity  act  obliterated  the  acts  them- 
selves about  which  they  had  furnished  evidence  to  Garfield. 
In  this  connection,  much  stress  has  been  laid  upon  cases  in- 
volving pardons.    It  is  urged  that: 

''The  legal  effect  of  the  pardon  or  amnesty  (the  same  thing)  Is  to 
wholly  obliterate  the  offense,  and  all  its  consequences;  to  furnish  a 
legal  eguiyalent  for  condusiire  proof  that  the  pardoned  acts  never 
existed.** 

In  other  words,  after  a  pard<m,  there  is  ^  oblivion  "  as  to 
the  past.  If,  however,  there  be  any  **  oblivion,"  it  is  not  as  to 
the  actual  happening  of  things,  but  as  to  the  attending  ooa- 
sequences.  Amnesty  or  pardon  obliterates  the  offense,  it 
is  true,  at  least  to  such  extent  that  for  all  legal  purposes  the 
one-time  offender  is  to  be  relieved  in  the  future  from  all  its 
results;  but  it  does  not  obliterate  the  acts  themselves.  It  puts 
the  offender  in  the  same  position  as  though  what  he  had  done 
never  had  been  unlawful;  but  it  does  not  close  the  judicial 
eye  to  the  fact  that  once  he  had  done  the  acts  which  con- 
stituted the  [1017]  offense,  and  the  cases  arising  under  the 
pardons  and  under  the  general  amnesty  granted  at  the  close 
of  our  Civil  War  do  not  support,  but,  on  the  contrary,  dispel 
the  idea  that  the  acts  themselves,  as  distinguished  from  their 
penal  consequences,  were  obliterated  by  pardon  or  amnesty. 
Thus  in  the  Garland  case^  71  U.  S-  383,  18  L.  Ed.  366,  the 
sole  question  was  whether  or  not  Oen.  Garland  could  be 
permitted  to  practice  law  in  the  Supreme  Court  when,  be- 
cause he  had  held  office  under  the  government  of  the  Con- 
federates States,  he  could  not  take  the  then  required  oath 
that  he  had  never  given  aid  and  comfort  to,  or  held  ot&ce 
under,  enemies  of  the  United  States.  Hie  whole  controverery 
arose  because  the  facts  were  not  obliterated,  because  Garland 
could  not  take  the  oath  without  being  guilty  of  perjury. 


Digitized  by  VjOOQ IC 


Opteioii  of  tke  Ooort. 

Hmd  tlie  faets  been  obliterated,  the  siniple  imj  out  would 
hmve  been  for  Oen.  Garland  to  take  the  oath;  but  it  was 
admitted  on  all  hands,  and  stated  by  the  court,  diat  he  could 
not  do  80. 

An  officer  in  the  employ  of  the  goremment.  ovensealous, 
perhaps,  in  the  perf  ormanoe  of  his  duty,  shoots  and  wounds 
seriously  a  person  whcnn  he  thinks  has  been  guilty  of  a 
crime.  The  officer  had  no  authority  to  use  violence,  and 
was  indicted  and  held  for  trial  on  a  charge  of  assault  with 
intent  to  kiU.  The  executive,  believing  that  the  droum- 
stances  warranted  his  interference,  pardons  the  officer.  Does 
the  pardon  wipe  out  the  physical  fact  that  he  shot  and 
wounded  seriously  his  victim?  Does  the  pardon  prevent 
ihe  victim  from  recovmng  damages  in  a  civil  action! 
Clearly,  it  does  not.  Certainly  it  cannot  be  claimed  that  the 
pardon  granted  in  1861  to  Gen.  Ghirland  for  ^taking  part 
in  the  late  rebellion  against  the  govemmofit,'"  etc,  not  only 
rendered  him  immune  from  punishment,  but  branded  him 
a  Union  soldier  or  a  non-combatant 

7.  There  is  nothing  in  the  law  of  pardons  whidi  will  war- 
rant the  court  in  reaching  a  conclusion  that  the  amnesty  or 
immunity  claimed  to  be  afforded  by  the  law  to  the  defaid- 
ants  in  1904  wiped  out  the  physical  existence  of  the  transac- 
tions, matters,  and  tilings  concerning  which  tliey  then  testi- 
fied. The  difference  between  a  crime  committed  and  for- 
given, and  its  physical  occurrence,  must  not  be  overlooked. 
Immunity  does  not  mean  that  no  acts  in  fact  were  d<me,  but 
that  there  may  be  no  prosecution  in  respect  thereto.  Im- 
munity does  not  wipe  out  the  history  of  evoits. 

8.  A  pardon  or  amnesty  secures  against  the  consequenees 
of  one's  acts,  and  not  against  the  acts  themselves;  it  involves 
forgiveness,  not  forgetfulness.  If  the  claimed  immunity  did 
not  obliterate  tbe  physical  existence  of  the  facts  about  which 
the  defendants  furnished  evidence  to  Garfield  in  1904,  but 
merely  purged  them  of  criminality  and  rendered  them  in- 
herently harmless,  there  is  no  legal  reason  why  those  facts 
or  the  evidence  concerning  them,  if  competent  and  relevant, 
may  not  be  used  to  trace  the  history  of,  or  establish,  an  un- 
lawful conspiracy  charged  to  have  been  in  operation  in  1910. 
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My  cMidiisioii  is  this:  The  Constitution  goaranteed  to  the 
defoidants  the  right  of  silenoe  only  with  Feq)ect  to  evidence 
whidi  might  tend  to  incriminate  them.  The  immunity  act 
rendered  the  constitutional  provision  inapplicable,  by  de- 
stroying the  incriminating  effect  of  [1018]  the  evidence 
given,  and  by  providing  absolute  immunity  from  prosecu- 
tion for  any  crime  already  committed  concerning  the  mat- 
ters, tomsactions,  and  things  testified  i^ut.  The  immunity 
furnished  related  to  present,  and  not  future,  crimes*  That 
immunity  purged  the  evidence  given  of  all  unlawful  char- 
acteristics, and  assured  the  defendants  that  up  to  the  time 
they  testified  they  had  done  no  wicked  or  wrongful  thing. 
The  immunity  act  did  not,  and  could  not,  alter  or  destroy 
the  transactions,  matters,  and  things  concerning  which  the 
information  was  furnished.  They  must  exist  still  as  &cts, 
harmless  and  pure,  to  be  sure,  but  still  tangible  facts;  and 
those  facts,  proper  foundation  having  been  laid,  and  when 
legally  competent  and  relevant,  may  be  shown  at  any  time,  in 
any  action,  dvil  or  criminal. 

If  I  am  right  in  my  conclusion  as  to  the  effect  of  the  fifth 
amendment  and  the  immunity  statutes,  upon  the  evidence 
given  by  the  defendants  to  the  Commissioner  of  Corpora- 
tions in  1904,  then  the  only  question  remaining  is  whether 
the  court  ought  to  quash  an  indictment  because  incompetent 
evidence  was  presented  to  the  grand  jury. 

6.  The  cases  are  tmiform  to  the  effect  that,  except  in  those 
states  in  which,  by  statute,  indictments  are  required  to  be 
returned  on  "legal"  or  "competent"  evidence,  the  courts 
will  not  review  the  evidence  received  by  a  grand  jury  for 
the  purpose  of  passing  upon  its  competency.  In  the  first 
place,  no  official  record  of  the  evidence  introduced  before 
the  grand  jury  ordinarily  is  kept  In  the  second  place,  if,  on 
a  motion  to  quash,  the  competency  of  the  evidence  presented 
could  be  inquired  into,  the  trial  courts  would  be  obliged  to 
sit  as  courts  of  review,  to  examine  into  the  correctness  of 
every  ruling  made  upon  the  evidence  by  the  grand  jurors. 
The  obstructions  to  justice  and  the  unneoeasary  and  uncalled- 
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for  waste  of  time,  and  consequent  expense  to  the  state  as  weU 
as  to  defendants,  which  would  result  from  such  a  course,  are 
too  obvious  to  need  comment 

In  addition  to  this,  the  grand  jurors  are  laymen.  They  do 
not  know,  and  cannot  be  expected  to  know,  the  technical  rules 
of  evidence;  and  while,  no  doubt,  it  is  the  duty  of  the 
prosecutor  to  give  them  such  aid  as  he  may  in  that  respect, 
he  has  no  control  over  them.  As  a  matter  of  fact,  under  the 
common  law,  and  in  the  state  of  Illinois,  where  the  common 
law  prevails,  grand  jurors  are  entitled  to  indict  upon  their 
personal  knowledge,  and  upon  their  experience  as  men  of 
affairs,  upon  what  has  transpired  in  the  community  with 
reference  to  the  case  under  their  investigation.  They  cannot 
be  expected  to  know  what  evidence  is  or  is  not  legally  com- 
petent If,  theref^e,  indictments  are  to  be  quashed  because 
incompetent  evidence  was  heard  by  the  grand  jury,  the 
return  of  a  true  bill  practically  wiU  become  an  impossibility. 

The  authorities  cited  by  defendants,  in  which  indictments 
were  quashed  because  the  accused  was  called  before  the  grand 
jiiry  and  examined,  or  because  private  counsel  was  permitted 
to  appear  and  address  the  grand  jury,  are  not  in  point  In 
those  cases  the  indictments  were  quaked,  not  because  incom- 
petent evidence  was  received,  but  because  the  proceedings  of 
the  grand  jury  were  xmconstitutional  and  unlawful.  Clearly, 
if  the  grand  jury  were  improperly  impaneled,  [1019]  or  if 
certain  classes  of  persons  unlawfully  were  excluded  from 
serving  thereon,  the  matter  could  be  brought  to  the  attention 
of  the  court,  and  disposed  of,  by  a  motion  to  quash  the  in- 
dictment 

The  two  propositions  are  radically  different  It  is  one 
thing  to  quash  an  indictment  because  the  accused,  in  viola- 
tion of  his  constitutional  right,  is  brought  before  the  grand 
jury  and  browbeaten  or  maltreated,  or  because  private  coun- 
sel is  permitted  to  harangue  the  jurors,  or  because  other  like 
fundamental  wrongs  are  permitted,  and  quite  another  thing 
to  quash  an  indictment  because  a  witness  is  asked  concern- 
ing facts  whidi  mayhap  do  not  tend  to  prove  the  diarge 
which  the  grand  jury  is  to  inquire  inta    The  one  readies 
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to  the  organization  or  fundamental  power  of  the  gnmd  jnry 
to  act;  the  other,  granting  that  the  grand  jury  was  properly 
impaneled  and  had  the  power  to  proceed,  involyes  the  prop- 
osition that  it  acted  upon  inccMnpetent  evidence,  and  thero- 
tare  reached  an  irraticmal  conclusion. 

The  motions  to  quash  will  be  denied,  and  the  cLesrk  will 
enter  an  order  to  that  effect 

6.  The  pleas  in  this  case  raise  an  issue  of  fact  as  to  what 
evidence  was  presented  to  the  grand  jurors.  Grand  jurors 
and  witnesses  before  them  are  sworn  not  to  disclose  what 
takes  place  in  the  jury  room.  The  authorities  are  conflict 
ing  as  to  whether  it  is  prop^  in  a  plea  in  abatement  to  raise 
an  issue  of  fact  as  to  matters  which  the  policy  of  the  law 
requires  to  be  kept  secret  The  Supreme  Court,  however,  in 
Hale  V.  Henkelj  suprc^  used  the  following  language: 

**  The  suggeetloii  that  a  person  who  has  testified  comptilsorily  before 
a  grand  jury  may  not  be  able,  if  sabeequently  Indicted  for  some  mat- 
ter concerning  wliich  he  testified,  to  prooffe  the  evidence  necessary 
to  maintain  his  plea,  is  more  fanciful  than  real.  He  would  have,  not 
only  his  own  oath  In  support  of  his  immunity,  but  the  notes  ofte^ 
though  not  always,  taken  of  the  testimony  before  the  grand  Jury, 
as  well  as  the  testimony  of  the  prosecuting  officer,  and  of  every  mem- 
ber of  the  Jury  present  It  Is  scarcely  possible  that  aU  of  them 
would  have  forgotten  the  general  nature  of  his  incriminating  testi- 
mony, or  that  any  serious  conflict  would  arise  therefrom.** 

— vindicating  that  such  matters  properly  may  be  brought  to 
the  notice  of  the  court  by  plea. 

The  motion  to  strike  the  pleas  in  abatement  from  the  files 
will  be  denied,  and  a  rule  entered  upon  the  government  to 
reply.  If,  however,  the  government  sees  fit  to  file  a  de- 
murrer to  the  pleas,  inasmudi  as  all  of  the  parties  to  this 
cause  have  indicated  a  desire  to  have  the  matter  disposed 
of  upon  the  merits,  and  inasmuch  as  I  have  treated  the  ques- 
tions involved  as  if  a  demurrer  had  been  interposed,  such  de- 
murrer will  be  sustained  as  of  course. 
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[1]  THE  STANDARD  OIL  COMPANY  OF  NEW  JER- 
SEy  ET  AL.  V.  THE  UNITED  STATES. 

AFFSAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  MISSOURI. 

Argoed  Mareh  14,  15,  16,  1910 ;  restored  to  docket  for  re-arsument  April  11, 
1910;  ve-ftrfu«d  January  12,  IS,  10,  17,  1911.— Decided  May  16,  1911. 

[221  U.  8..  1.] 

The  Anti-TniBt  Act  of  Jaly  2, 1800,  c  647,  26  Stat  200,  should  be  con- 
strued in  the  light  of  reason;  and,  as  so  construed,  it  prohibits  all 
contracts  and  combination  which  amount  to  an  unreasonable  or 
undue  restraint  of  trade  in  interstate  commerce.^ 

The  combination  of  the  defendants  in  this  case  is  an  unreasonable 
and  undue  restraint  of  trade  in  petroleum  and  its  products  moving 
in  interstate  commerce,  and  falls  within  the  prohibitions  of  the  act 
as  so  ofmstrued. 

Where  one  of  the  defendants  in  a  suit,  brought  by  the  OoTenunent  in 
a  Circuit  Oourt  of  the  United  States  under  the  authority  of  i  4  of 
the  Anti-Trust  Act  of  July  2, 1890,  is  within  the  district,  tJie  court, 
under  the  authority  of  i  5  of  that  act,  can  take  Jurisdiction  and 
order  notice  to  be  sarved  upon  the  non-resident  defendants. 

Allegations  as  to  fiicts  occurring  prior  to  the  passage  of  the  Anti^Trust 
Act  may  be  considered  solely  to  throw  light  on  acts  done  after  the 
passage  of  the  act 

[8]  The  debates  in  Ckmgress  on  the  Anti-Trust  Act  of  1880  show  that 
one  of  the  influences  leading  to  the  oiactment  of  the  statute  was 
doubt  as  to  whether  there  is  a  common  law  of  the  Unitsd  States 
foveming  the  making  of  contracts  in  restraint  of  trade  and  the  cre- 
ation and  maintenance  of  mcmopolies  in  the  absoice  of  legiriation. 

While  debates  of  the  body  enacting  it  may  not  be  used  as  means  for 
interiM^ting  a  statute,  they  may  be  resorted  to  as  a  means  of  as- 
ctftaining  the  conditions  under  whi<di  it  was  enacted. 

Hie  terms  "restraint  of  trade,"  and  ''attempts  to  monopoliae,"  as 
used  in  the  Anti-Trust  Act,  took  their  origin  in  the  c(mimon  law  and 
were  ftunUiar  in  the  law  of  this  country  prior  to  and  at  the  time  of 
the  adoption  of  the  act  and  their  meaning  should  be  sought  from 
tlie  conceptions  of  t>oth  BngliA  and  American  law  prior  to  the 
passage  of  the  act 

The  original  doctrine  that  all  contracts  in  restraint  of  trade  were 
iUegal  was  long  since  so  modified  in  the  interest  of  freedom  of  in- 

•  For  oi^nlon  of  Circuit  Court  (173  Fed.  BeiK,  177),  see  yoL  8,  696. 

*  Syllabus  and  statements  of  arguments  conrrighted*  1911,  bgr  tiie 
Banks  Law  Publishing  Company. 
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dlvldaaUi  to  contract  tiiat  the  contract  was  ralld  if  flie  resolting 
restraint  was  only  partial  in  ita  operation  and  was  otherwise  rea- 
sonable. 

The  early  struggle  in  England  against  the  power  to  create  monopolies 
resulted  in  establishing  that  those  institutions  were  incompatible 
with  the  E^ii^ish  Oonstitntion. 

At  common  law  monopolies  were  onlawfol  because  of  their  restriction 
upon  individual  freedom  of  contract  and  their  injury  to  the  public 
and  at  common  law;  and  contracts  creating  the  same  evils  were 
brought  within  the  prohibition  as  impeding  the  due  course  of,  or 
being  in  restraint  of,  trade. 

At  the  time  of  the  passage  of  the  Anti-Trust  Act  the  Bnglish  rule 
was  that  the  individual  was  free  to  contract  and  to  abstain  ftt>m 
contracting  and  to  exercise  every  reasonable  right  in  regard  thereto, 
exc^  only  as  he  was  restricted  from  voluntarily  and  unreason- 
ably or  fbr  wrongful  purposes  restraining  his  right  to  carry  on  hit 
trade.    Mogul  8ieam$hip  Co.  v.  McGregor,  1892,  A.  G.  26. 

A  dedsioo  of  the  House  of  Lords,  although  announced  after  an  event, 
may  serve  reflexly  to  show  the  state  of  the  law  in  Bngland  at  ttie 
time  of  such  event 

This  country  has  followed  the  line  of  development  of  the  law  of  Eng- 
land, and  the  public  policy  has  been  to  im>hibit,  or  treat  as  illegal, 
contracts,  or  acts  entered  into  with  intent  to  wrong  the  public  and 
which  unreasonably  restrict  competitive  conditions,  limit  the  rii^t 
of  individuals,  restrain  the  free  flow  of  commerce,  or  bring  about 
public  evils  such  as  the  enhancement  of  prices. 

[t]  The  Anti-Trust  Act  of  1890  was  enacted  in  the  light  of  the  thai 
existing  practical  conception  of  the  law  against  restraint  of  trade, 
and  the  intent  of  Congress  was  not  to  restrain  the  rii^t  to  make 
and  oiforce  contracts,  whether  resulting  from  combinations  or 
otherwise,  which  do  not  unduly  restrain  hiterstate  or  foreign  com- 
merce, but  to  protect  that  commerce  from  contracts  or  combina- 
tions by  methods,  whether  old  or  new,  which  would  constitute  an 
Interference  with,  or  an  undue  restraint  upon,  it 

The  Anti-Trust  Act  contemplated  and  required  a  standard  of  inter- 
pretation, and  it  was  intended  that  the  standard  of  reason  which 
had  beoi  api^ed  at  the  common  law  should  be  applied  in  determin- 
ing whether  particular  acts  were  within  its  prohibitions. 

The  word  "person**  in  i  2  of  the  Anti-Trust  Act,  as  construed  by 
reference  to  i  8  thereot  implies  a  corporation  as  w^l  as  an  indi- 
vidual. 

The  commerce  referred  to  by  the  words  '*any  part**  in  I  2  of  the 
Anti-Trust  Act  as  construed  in  the  light  of  the  manifest  purpose  of 
that  act  includes  geographically  any  part  of  the  United  States  and 
also  any  of  the  classes  of  things  forming  a  part  of  interstate  or 
fbrelgn  commerce. 

The  words  "  to  monopolise**  and  "  monopolise**  as  used  in  I  2  of  the 
Anti-Trust  Act  reach  every  act  bringing  about  the  prohibited  result 
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Freedom  to  contract  is  the  eeeence  of  freedom  from  nndne  restraint 
on  the  right  to  contract 

In  prior  cases  where  general  language  has  been  used,  to  the  effect 
that  reason  conld  not  be  resorted  to  in  determining  whether  a  par- 
ticular case  was  within  the  prohibitions  of  the  Anti-Trust  Act,  the 
unreasonableness  of  the  acts  under  consideration  was  pointed  out 
and  those  cases  are  only  authoritatiye  by  the  certitude  that  the 
rule  of  reason  was  applied ;  United  States  v.  Trans- Missouri  Freight 
Association,  166  U.  S.  290,  and  United  States  y.  Joint  Traffic  Asso- 
ciation, 171  U.  8.  COS,  limited  and  qualified  so  far  as  they  conflict 
with  the  construction  now  given  to  the  Anti-Trust. Act  of  1800. 

The  application  of  the  Anti-Trust  Act  to  combinations  inyolving  the 
iroductlon  of  commodities  within  the  States  does  not  so  extend 
the  power  of  Ckmgress  to  subjects  dehors  its  authority  as  to  render 
the  statute  unconstitutional.  United  States  y.  B,  0.  Knight  Co,,  156 
U.  S.  1,  distinguished. 

Tlie  Anti-Trust  Act  generically  enumerates  the  character  of  the  acts 
prohibited  and  the  wrongs  which  it  intends  to  prevent  and  is  sus- 
ceptible of  being  enforced  without  any  judicial  exertion  of  legisla- 
tive power. 

The  unification  of  power  and  control  over  a  commodity  such  as  pe- 
[4]  troleum,  and  its  products,  by  combining  in  one  corporation  the 
stocks  of  many  other  corporations  aggregating  a  vast  capital  gives 
rise,  of  itself,  to  the  prima  fade  presumption  of  an  intent  and  pur- 
pose to  dominate  the  Industry  connected  with,  and  gain  perpetual 
control  of  the  movement  of,  that  commodity  and  its  products  in  the 
diannels  of  interstate  commerce  in  violation  of  the  Anti-Trust  Act 
of  1880,  and  that  presumption  is  made  conclusive  by  proof  of  specific 
acts  such  as  those  in  the  record  of  this  case. 

The  fact  that  a  combination  over  the  products  of  a  commodity  such  as 
petroleum  does  not  include  the  crude  article  itself  does  not  take  the 
combination  outside  of  the  Anti-Trust  Act  when  it  appears  that  the 
monopolization  of  the  manufactured  products  necessarily  controls 
the  crude  article. 

Penalties  which  are  not  authorised  by  the  law  cannot  be  infiicted  by 
Judicial  authority. 

The  remedy  to  be  administered  in  case  of  a  combination  violating  the 
Anti-Trust  Act  is  two-fold:  first,  to  forbid  the  continuance  of  the 
prohibited  act,  and  second,  to  so  dissolve  the  combination  as  to 
neutralize  the  force  of  the  unlawful  power. 

The  constituents  of  an  unlawful  combination  under  the  Anti-Trust 
Act  diould  not  be  deprived  of  power  to  make  normal  and  lawful 
contracts,  but  should  be  restrained  from  continuing  or  recreating 
the  nnlawftil  combination  by  any  means  whatever;  and  a  dissolu- 
tion of  the  oflT^ding  combination  should  not  deprive  the  constitu- 
ents of  the  right  to  live  under  the  law  but  should  compel  them  to 
obey  it 

95826^— voi,  4-17 6 
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In  determining  the  remedy  against  an  unlawful  combination,  the 
court  must  consider  tbe  result  and  not  inflict  serious  injury  on  the 
public  by  causing  a  cessation  of  interstate  commerce  In  a  necessary 
commodity. 

173  Fed.  Bep.  177,  modified  and  affirmed. 

The  facts,  which  involve  the  construction  of  the  Sherman 
Anti-Trust  Act  of  July  2, 1890,  and  whether  defendants  had 
violated  its  provisions,  are  stated  in  the  opinion. 

Mr.  John  G.  Johnson  and  Mr.  John  G,  MUbum^  with 
whom  Mr.  Frank  L.  Crawford  was  on  the  brief,  for  appel- 
lants: 

The  acquisition  in  1899  by  the  Standard  Oil  Company  of 
New  Jersey  of  the  stocks  of  the  other  companies  was  not  a 
combination  of  independent  enterprises.  All  of  the  [6]  com- 
panies had  the  same  stockholders  who  in  the  various  cor- 
porate organizations  were  carrying  on  parts  of  the  one  busi- 
ness. The  business  as  a  whole  belonged  to  this  body  of  com- 
mon stockholders  who,  commencing  prior  to  1870,  had  as  its 
common  owners  gradually  built  it  up  and  developed  it  The 
properties  used  in  the  business,  in  so  far  as  they  had  been 
acquired  by  purchase,  were  purchased  from  time  to  time  witli 
the  common  funds  for  accoimt  of  the  common  owners.  For 
the  most  part  the  plants  and  properties  used  in  the  business 
in  1899  had  not  been  acquired  by  purchase  but  were  the  crea- 
ticm  of  the  common  owners.  The  majority  of  the  companies, 
and  the  most  important  ones,  had  been  created  by  the  com- 
mon owners  for  the  convenient  conduct  of  branches  of  the 
business.  The  stocks  of  these  companies  had  always  been 
held  in  common  ownership.  The  business  of  the  companies 
and  their  relations  to  each  other  were  unchanged  by  the 
transfer  of  the  stocks  of  the  other  companies  to  the  Standard 
Oil  C!ompany  of  New  Jersey. 

The  Sherman  Act  has  no  application  to  the  transfer  to, 
or  acquisition  by,  the  Standard  Oil  Company  of  New  Jersey 
of  the  stocks  of  the  various  manufacturing  and  producing 
corporations,  for  the  reason  that  such  transfer  and  acquisi- 
ticm  were  not  acts  of  interstate  or  foreign  commerce,  nor 
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direct  and  immediate  in  their  effect  on  interstate  and  foreign 
commerce,  nor  within  the  power  of  Congress  to  regulate  in- 
terstate and  foreign  commerce.  Undted  States  y.  Kmght^  156 
U.  S.  1 ;  /n  re  Greene,  52  Fed.  Ecp.  104. 

The  contracts,  combinations  and  conspiracies  of  §  1  of  the 
Sherman  Act  are  contracts  and  combinations  which  con- 
tractually restrict  the  freedom  of  one  or  more  of  the  parties 
to  them  in  the  conduct  of  his  or  their  trade,  and  combinations 
or  conspiracies  which  restrict  the  freedom  of  others  than  the 
parties  to  them  in  the  conduct  of  their  business,  when  these 
restrictions  directly  affect  interstate  [6]  or  foreign  trade. 
Purchases  or  acquisitions  of  property  are  not  in  any  sense 
such  contracts,  combinations  or  conspiracies.  Contracts  in 
restraint  of  trade  are  contracts  with  a  stranger  to  the  con- 
tractor's business,  although  in  some  cases  carrying  on  a 
similar  <me,  which  whoUy  or  partially  restricts  the  freedom 
of  the  contractor  in  carrying  on  that  business  as  otherwise  he 
would.  Holmes,  J.,  in  Northern  Securities  case,  198  U.  S. 
404;  Pollock  on  Contracts,  7th  ed.,  p.  852.  Such  contracts 
are  invalid  because  of  the  injury  to  the  public  in  being  de- 
prived of  the  restricted  party's  industry  and  the  injury  to  the 
party  himself  by  being  precluded  from  pursuing  his  occupa- 
tion. Oregon  Steam  Navigation  Co,  v.  Windsor,  20  Wall. 
68;  Alger  v.  Thacker,  19  Pick.  54.  Combinations  in  re- 
straint of  trade  are  combinations  between  two  or  more  per- 
sons whereby  each  party  is  restricted  in  his  freedom  In  carry- 
ing on  his  business  in  his  own  way.  Hilton  v.  Eckersley,  6 
El.  &  BL  47. 

The  cases  in  which  combinations  have  been  held  invalid 
at  common  law  as  being  in  restraint  of  trade  deal  with  ex- 
ecutory agreements  between  independent  manufacturers  and 
dealers  whereby  the  freedom  of  each  to  conduct  his  business 
with  respect  to  his  own  interest  and  judgment  is  restricted. 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173; 
Salt  Co.  V.  Guthrie,  85  Oh.  St.  666;  Amot  v.  Pittston  and 
Elmira  Coal  Co.,  68  N.  Y.  558;  Craft  v.  McOonoughy,  79 
Illinois,  846 ;  India  Bagging  Association  v.  Koch,  14  La.  Amu 
168;  Vulcan  Powder  Co.  v.  Hercules  Powder  Oo.y  96  Cali- 
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fomia,  510;  OU  Co.  y.  Adoue,  83  Texas,  650;  Ohapin  t. 
Brown^  83  Iowa,  156. 

The  cases  in  which  trusts  and  similar  combinaticms  have 
been  held  invalid  as  combinations  in  restraint  of  trade  all 
deal  with  devices  employed  to  secure  the  centralized  control 
of  separately  owned  concerns.  People  v.  North  River  Sugar 
Refining  Co.^  64  Hun.  354;  8.  0.,  121  N.  Y.  582;  State  y.  Ne- 
hraeka  DiatHUng  Co.^  29  Nebraska,  700;  PocaVl\honta$ 
Coke  Co.  V.  Powhatan  Coal  <&  Coke  Co.,  60  W.  Va.  508. 

A  conspiracy  in  restraint  of  trade  is  a  combination  of  two 
or  more  to  deprive  others  than  its  members  of  their  freedom 
in  conducting  their  business  in  their  own  way  by  acts  having 
that  effect  A  combination  to  boycott  is  a  sufficient  illus- 
tration. 

The  Sherman  Act  did  not  ^ilarge  the  category  of  contracts, 
combinations  and  conspiracies  in  restraint  of  trade.  United 
States  V.  TratiS'Missouri  Aaaodation,  166  U.  S.  290;  United 
States  V.  Joint  Traffic  Association,  171  U.  S.  505 ;  Addyston 
Pipe  <&  Sted  Co.  v.  United  States,  175  U.  S.  211;  Montague 
V.  Lowry,  193  U.  S.  38;  Swift  v.  United  States,  196  U.  S. 
375;  Loewe  v.  Lawlor,  208  U.  S.  274;  Continental  WaU 
Paper  Co.  v.  Voight  dh  Sons,  212  U.  S.  227,  all  involved  com- 
binations, either  expressly  by  the  terms  of  the  agreements 
constituting  them,  restricting  the  freedom  of  each  of  the 
members  in  the  conduct  of  his  or  its  business,  or  in  the 
nature  of  conspiracies  to  restrict  the  freedom  of  others  than 
their  members  in  the  conduct  of  their  business.  The  Norths- 
em  Securities  case,  193  U.  S.  197,  was  a  combination  which, 
through  the  device  adopted,  restricted  the  freedom  of  the 
stockholders  of  two  independent  railroad  companies  in  the 
separate  and  independent  control  and  management  of  their 
respective  companies. 

Purchases  and  acquisitions  of  property  do  not  restrain 
trade.  The  freedom  of  a  trader  is  not  restricted  by  the 
sale  of  his  property  and  business.  The  elimination  of  com- 
petition, so  far  as  his  property  and  business  is  concerned,  is 
not  a  restraint  of  trade,  but  is  merely  an  incidental  effect  of 
the  exercise  of  Uie  fundamental  civil  right  to  buy  and  sell 
property  freely.    The  acquisition  of  property  is  not  made 
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illegal  by  the  fact  that  the  purchaser  intends  thereby  to  put 
an  end  to  the  use  of  such  property  in  competition  with  him. 
Every  purchase  of  [8]  property  necessarily  involves  the 
elimination  of  that  property  from  use  in  competition  with 
the  purchaser  and,  therefore,  implies  an  intent  to  effect  such 
elimination.    Cincinnati  Packet  Co.  v.  Bay^  200  U.  S.  179. 

The  transfer  to,  and  acquisition  by,  the  Standard  Oil 
Company  of  New  Jersey  of  the  stocks  of  the  various  corpo- 
rations in  the  year  1899  was  not,  and  the  continued  owner- 
ship of  those  shares  with  the  control  which  it  confers  is  not, 
a  combination  or  conspiracy  in  restraint  of  trade  declared  to 
be  illegal  by  the  first  section  of  the  Sherman  Act.  Because 
of  the  common  ownership  of  the  different  properties  in  in- 
terest they  were  not  independent  or  competitive  but  they 
were  the  constituent  elements  of  a  single  business  organism. 
This  situation  was  not  affected  by  the  transfer  to  the  Stand- 
ard Oil  Company  of  New  Jersey,  who  had  the  same  body  of 
stockholders  and  had  controlled  the  separate  companies  and 
continued  to  control  them  through  the  Standard  Oil  Com- 
pany of  New  Jersey.  These  considerations  differentiate  the 
present  case  from  the  Northern  Securities  case^  198  U.  S.  197. 
The  Northern  Securities  case  dealt  with  a  combination  of 
diverse  owners  of  separate  and  diverse  properties  which 
were  bound  by  the  law  of  their  being  as  quasi-public  corpo- 
rations invested  with  public  franchises  to  continue  separate, 
independent  and  competitive,  creating  through  the  instru- 
mentality of  the  holding  company  a  common  control  which 
would  necessarily  prevent  competitive  relations. 

There  is  no  warrant  for  the  assumption  that  corporations 
engaged  in  the  same  business  are  naturaUy  or  potentially 
competitive  regardless  of  their  origin  or  ownership.  If  the 
same  body  of  men  create  several  corporations  to  carry  on  a 
large  business  for  the  economical  advantages  of  location  or 
for  any  other  reason,  and  the  stocks  of  these  corporations  are 
all  in  common  ownership,  it  is  a  fiction  to  say  that  they  are 
potentially  com[9]petitive  or  tbat  their  natural  relation  is 
one  of  competition. 

The  common  owners  of  the  Standard  Oil  properties  and 
business  had  the  right  to  vest  the  properties  and  business 
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in  a  single  corporation,  notwithstanding  that  such  a  transac- 
tion might  tend  to  prevent  the  disintegration  of  the  different 
properties  into  diverse  ownerships.  The  Sherman  Act  does 
not  impose  restrictions  upon  the  rights  of  joint  owners. 

The  acquisitions  prior  to  1882  were  lawful  and  their  effect 
upon  competition  was  incidentaL  The  purpose  of  the  trust 
of  1879  was  to  bring  the  scattered  legal  titles  to  the  joint 
properties  then  vested  in  various  individuals  into  a  single 
trusteeship.  The  purpose  of  the  trust  agreement  of  1882 
was  to  provide  a  practicable  trusteeship  to  hold  the  legal 
title  to  the  joint  properties,  an  effective  executive  manage- 
ment and  a  marketable  symbol  or  evidence  of  the  interest 
of  each  owner.  The  only  question  raised  in  the  case  of 
State  V.  Standard  OH  Company^  49  O.  St.  137,  was  whether 
it  was  %dtra  vires  for  the  Standard  Oil  Company  of  Ohio 
to  permit  its  stock  to  be  held  by  the  trustees  instead  of  by 
the  real  owners.  The  method  of  distribution  adopted  on  the 
dissolution  of  the  trust  was  the  only  feasible  plan  of  distri- 
bution. Each  certificate-holder  was  given  an  assignment 
of  his  proportionate  interest  in  all  the  companies.  All  being 
parts  of  the  common  business  there  was  no  basis  for  separate 
valuations.  The  value  of  the  interest  of  every  owner  was  de- 
pendent upon  its  being  kept  together  as  an  entirety.  The 
transaction  of  1899  was  practically  an  incorporation  of  the 
entire  business  by  the  common  owners  through  the  owner- 
ship of  the  Standard  Oil  Company  of  New  Jersey.  That 
was  the  plain  purpose,  object  and  effect  of  the  transaction. 

The  first  section  of  the  Sherman  Act  deals  directly  with 
contracts,  combinations  and  conspiracies  in  restraint  of  trade. 
The  second  section  deals  directly  with  monopoliz[10]ing 
and  attempts  to  monopolize.  Monopolizing  does  not  enlarge 
the  operation  of  the  first  section  nor  does  its  absence  restrict 
the  operation  of  that  section. 

The  first  section  deals  with  entities,  a  contract,  combina- 
tion, a  conspiracy;  and  the  entities  themselves  are  expressly 
declared  to  be  illegal,  and  may  be  annulled  or  destroyed. 
The  second  section  deals  with  acts. 

At  common  law  monopoly  had  a  precise  definition.  Black- 
stone,  Vol.  4,  p.  160;  B%Ueher$^  Union  Co.  v.  Crescent  COy 
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Co^  111  T7.  S.  756.  Monopoly  imports  the  idea  of  exclu- 
siveness  and  an  exclusiveness  existing  by  reason  of  the  re- 
straint of  the  liberty  of  others.  With  the  common-law  mo- 
nopoly the  restraint  resulted  from  the  grant  of  the  exclusive 
right  or  privilege.  Under  the  Sherman  Act  there  must  be 
some  substitute  for  the  grant  as  a  source  of  the  exclusiveness 
and  restraint  essential  to  monopolizing.  The  essential  ele- 
ment is  found  in  the  statement  of  Judge  Jackson  {In  rt 
Oreene^  52  Fed.  Rep.  116)  that  monopolizing  is  securing  or 
acquiring  ^  the  exclusive  right  in  such  trade  or  commerce  by 
means  which  prevent  or  restrain  others  from  engaging 
therein.''  Exclusion  by  comp^tion  is  not  monopolizing. 
Pollock  on  Torts,  8th  ed.,  p.  152;  Mogvi  caae^  L.  R.  28  Q.  B. 
D.  615;  (1892)  App.  Cas.  51.  Monopc^ing  within  the  act 
is  the  appropriation  of  a  trade  by  means  of  contracts,  com- 
binations or  conspiracies  in  restraint  of  trade  or  other  unlaw- 
ful or  tortious  acts,  whereby  '^  the  subject  in  general  is  re- 
strained from  that  liberty  of  *  *  *  trading  which  he 
had  before.''  In  the  absence  of  such  means  or  agencies  of 
exclusion,  size,  aggregated  capital,  power,  and  volume  of 
business  are  not  monopolizing  in  a  legal  sense. 

Swift  V.  Umted  States^  196  U.  S.  875,  was  the  case  of  a 
combination  of  corporations,  firms  and  individuals  sepa- 
rately and  independently  engaged  in  the  business,  together 
controlling  nearly  the  whole  of  it,  to  monopolize  it  by  cer- 
tain acts  and  courses  of  conduct  effective  to  [11]  that  end 
when  done  and  pursued  by  such  a  combination. 

Richardson  v.  BuKI^  11  Michigan,  632;  People  v.  North 
River  Sugar  Refining  Oo.^  54  Hun,  354;  State  v.  Standard 
OU  Co.,  49  O.  St  137;  State  v.  DiatiOery  Co.,  29  Ne- 
braska, 700;  DistiUing  Co.  v.  People,  156  Illinois,  448,  and 
Anderson  v.  Shawnee  CompreB%  Co.,  209  U.  S.  423,  rest 
upon  special  grounds  and  are  not  applicable  to  this  case. 
See  on  the  other  hand,  In  re  Oreene,  52  Fed.  Rep.  104, 
Jackscm,  J.;  Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J. 
Eq.  607;  Oakdale  Co.  v.  Garat,  18  R.  I.  484;  State  v.  Oonti- 
nental  Tobacco  Co.,  Ill  Missouri,  1 ;  Diamond  Match  Co.  v. 
Roebevy  106  N.  Y.  473;  Davis  v.  Booth  ds  Co.,  131  Fed.  Rep. 
81}  Robinson  v.  Brick  Co.,  127  Fed.  Rep.  804.    The  acquisi- 
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ti(m  of  existing  plantB  or  properties  however  extenrive, 
though  made  to  obtain  their  trade  and  eliminate  their  com- 
petition, is  not  a  monopoly  at  common  law  or  monopolizing 
under  the  Sherman  Act,  in  the  absence  of  the  exclusion  of 
others  from  the  trade  by  conspiracies  to  that  end  or  con- 
tracts in  restraint  of  trade  on  an  elaborate  and  effective 
scale,  or  other  systematic,  wrongful,  tortious  or  iUegal  acts. 
When  such  monopolizing  is  present  the  remedy  of  the  act  is 
to  prohibit  the  offending  conspiracies,  contracts,  and  iUegal 
acts  or  means  of  exclusion,  leaving  the  individual  or  corpora- 
tion to  pursue  his  or  its  business  with  the  properties  and 
plants  that  have  been  acquired  or  created  shorn  of  the  mo- 
nopolizing elements  in  the  conduct  of  the  business. 

The  acquisition  of  competing  plants  and  properties  can  not 
be  rendered  unlawful  by  imputing  to  such  acquisitions  an 
intent  to  monopolize.  The  acquisition  of  plants  and  proper- 
ties does  not  exclude  anyone  from  the  tnule  and  therefore 
the  intent  to  monopolize  can  not  be  attributed  to  such  acqui- 
sitions. The  proposition  that  an  acquisition  of  property  is 
rendered  invalid  because  of  a  collateml  intent  to  monopolize 
is  not  sustained  by  the  [12]  authorities  relied  upon  to  sup- 
port it  Addyston  Pipe  case^  85  Fed.  Rep.  291,  and  cases 
there  cited.  The  substantial  acquisitions  made  by  the  owners 
of  the  Standard  Oil  business  antedated  the  Sherman  Act 
and  they  resulted  from  separate  transactions  extending  over 
a  long  period  of  years.  They  were  in  all  cases  accretions  to 
an  existing  business.  They  formed  an  insignificant  part  of 
the  business  as  it  now  exists.  The  Sherman  Act  is  intended 
to  prevent  present  monopolizing  or  attempts  to  monopolize. 
Whether  acquisitions  made  many  years  ago  were  or  were  not 
associated  with  an  attempt  to  monc^lize  has  no  relation 
with  the  present  attempt  at  monopolizing. 

The  Standard  Oil  Company  of  New  Jersey  was  not  mo- 
nopolizing, or  attempting  to  monopolize,  or  combining  with 
anyone  else  to  monopolize,  interstate  and  foreign  trade  in 
petroleum  and  its  products  when  this  proceeding  was  in- 
stituted, or  at  any  time. 

The  ownership  of  the  pipe  lines  has  not  been  a  means  of 
monopolizing.    Substantially  all  of  the  pipe  lines  owned  by 
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the  Standard  Oil  companies  have  been  constructed  by  those 
cmnpanies.  There  has  never  been  any  exclusion  of  anyone 
from  the  oil  fields  either  in  the  production  of  oil,  or  its  pur- 
chase, or  its  storage,  or  its  gathering  or  transportation  by 
pipe  lines.  Ownership  of  the  pipe  lines  does  not  give  the 
Standard  companies  any  advantages  in  dealing  with  the  pro- 
ducers which  are  not  open  to  others. 

The  decree  erroneously  includes  and  operates  upon  several 
of  the  appellant  companies. 

The  sixth  section  of  the  decree  is  unwarranted  and  im- 
practicable in  various  of  its  provisions. 

It  was  error  to  deny  the  motion  of  the  appellants  to  vacate 
the  order  permitting  service  upon  them  outside  of  the  East- 
em  Division  of  the  Eastern  District  of  Missouri,  and  to  set 
aside  the  service  upon  them  of  the  writs  of  subpoena  issued 
thereunder;  and  error  to  overrule  the  pleas  of  the  appellants 
to  the  jurisdiction  of  the  court  [13]  over  them.  The  appel- 
lants were  not  residents  of  the  Eastern  District  of  Missouri 
nor  were  they  found  therein  when  the  order  was  made  au- 
thorizing the  service  of  process  upon  them  outside  of  the 
district  There  was  no  proceeding  pending  in  that  district 
involving  a  controversy  for  the  determination  of  which  the 
appellants  were  necessary  parties. 

Mr.  D.  T.  WatiOfij  also  for  appellants: 

The  Qovemment  luts  failed  to  maintain  the  affirmative  of 
the  issue  made  by  the  pleadings.  Brent  v.  The  Bank^  10  Pet. 
614;  Ths  Siren,  7  Wall  154;  UnUed  States  v.  Stimson,  197 
U.  8-  200,  206. 

The  transfer  in  1899  to  the  Stuidard  Oil  Company  of  New 
Jersey  of  the  various  non-competitive  properties  jointly 
used  by  them  as  one  property  was  not  a  restriction  of  inter- 
state trade,  or  an  attempt  to  monopolize,  or  a  violati<Hi  of 
the  Sherman.  Act 

The  Sherman  Act  permits  trusts,  o(»nbinea,  corporations, 
and  individuals  to  enter  into  and  compete  for  interstate- 
trade  80  long  as  they  act  lawfully.  It  does  not  seek  to  regu- 
late the  methods  nor  forbid  those  who  enter  into  trade  from 
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doing  their  business  in  the  form  of  a  trust,  corporation  or 
c<»nbine,  provided  they  carried  it  on  biwfully. 

The  Standard  Oil  Company  of  New  Jersey  after  1899 
might  legitimately  and  properly  compete  for  interstate  trade, 
notwithstanding  the  combination  of  the  group  of  properties 
gave  it  a  great  power,  only  provided  it  did  not  restrain  such 
trade  or  by  unlawful  means  seek  to  gain  a  monopoly  con- 
trary to  the  provisions  of  the  Sherman  Act 

There  is  nothing  in  this  case  to  show  that  after  1899  the 
combination  did  unlawfully  compete,  restrict  or  seek  to 
monopolize  interstate  trade;  yet  such  evidence  was  indis- 
pensable to  prove  that  the  combination  was  violating  the 
Sherman  Act  in  1906.  See  the  Calumet  k6  Heda  [14]  c<ue^ 
Judge  Knappen,  167  Fed.  Kep.  709,  715;  Judge  Lurton,  167 
Fed.  Rep.  727,  728 ;  Judge  Gray  in  United  States  v.  Beading 
Co.y  decided  December  8,  1910. 

There  is  a  great  difference  between  the  Northern  Securities 
case  and  the  case  at  bar. 

On  the  question  of  potential  competition,  the  idea  of 
competition  between  properties  all  owned  by  the  same  per- 
sons is  a  novelty.  The  idea  that  properties  themselves 
compete,  and  that  if  one  man  owns  two  or  more  he  must 
compete  with  himself,  is  startling.  Competition  between 
joint  owners  is  also  novel.  Fairbanks  v.  Leary^  40  Wiscon- 
sin, 642,  643;  WJUtweU  v.  Oontinentdl  Tobacco  Oo.^  125 
Fed.  Rep.  454. 

Competition  is  the  striving  of  two  or  more  persons,  or 
corporations,  either  individually  or  ]<Mntly,  for  one  thing, 
i.  e.,  trade;  it  is  personal  action;  the  strife  between  different 
persons.  Properties  do  not  compete.  Their  relative  loca- 
tions may  more  readily  enable  their  owners  to  use  them  in 
competition,  but  of  themselves  and  as  against  eadi  other, 
they  do  not  compete. 

This  idea  makes  the  Sherman  Act  read  that  the  same 
person  or  group  of  individuals  shall  not  own  and  operate 
two  or  more  sites  for  refineries  or  for  stores  or  for  any  kind 
of  manufactories  which  might  be  used  by  different  owners 
in  competition.  Joint  Traffic  Association  ease^  171  U.  S. 
505,  667. 
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The  words  ^potential"  or  ^^ naturally  oompetitiye "  are 
not  in  the  Sherman  Act  Cascade  Railroad  Co.  v.  Superior 
Courts  51  Washington,  346.  The  rule  of  potential  com- 
petition refers  <mly  to  the  ownership  of  the  physical  prop- 
erties which  produce  the  oil  which  goes  into  interstate 
commerce,  and  not  to  the  oil  itself.  United  States  v.  E.  C. 
Knight  Co.^  156  U.  S.  1;  Northern  Securities  Co.  v.  United 
States^  198  U.  S.  407. 

The  Sherman  Act  is  a  highly  penal  one.  In  a  criminal 
prosecution  under  the  act  the  degree  of  proof  is  beyond  a 
[15]  reasonable  doubt  In  a  civil  suit  under  it,  the  degree 
is  not  so  great,  but  the  proof  must  be  direct,  plain  and  oon- 
yindng.  United  States  v.  Trans-Missouri  Freight  Assn.^  58 
Fed.  Rep.  77;  Northern  Securities  Co.  v.  Unit€d  States^  198 
U-  S.  197,  401;  State  t.  Continental  Tobacco  Co.j  177  Mis- 
sissippi, 1* 

There  is  a  distinction  between  private  traders  and  rail- 
road companies;  and  see  also  distinction  under  Sherman 
Act  between  quasi-public  corporations  and  private  traders. 
Trans-Missouri  case^  166  U.  S.  290. 

The  mere  method  in  which  stocks  are  held  is  not  pre- 
scribed by  the  Sherman  Act;  aU  methods  are  lawful  if  not 
used  to  restrict  trade  or  gain  an  unlawful  monopoly.  Under 
the  court's  ruling  the  effectiveness  of  a  large  business  organi- 
zation may,  by  reason  of  that  very  fact,  bring  it  under  the 
Sherman  Act. 

The  decree  below  was  not  justified  by  the  facts  found  by 
the  court;  or  by  the  Sherman  Act;  after  the  court  in  §5 
permitted  the  distribution  among  the  shareholders  of  the 
Standard  Oil  C!ompany  of  New  Jersey  of  the  stocks  held 
by  that  c(»npany,  it  did  without  lawful  authority  so  to  do, 
define  and  limit  the  method  of  that  distribution;  restrict 
the  distributees  in  the  future  sale,  use  and  disposal  of 
their  stocks;  restrict  the  distributees  in  the  sale,  use  and 
disposal  of  their  properties;  and  in  the  contract  relations 
thereafter  to  exist,  as  well  as  the  use  and  disposition  of 
the  different  properties  in  such  a  drastic  manner  as  to  greatly 
injure  and  destroy  the  value  of  the  same  and  render  their 
firture  profitable  use  practically  impossible.     The  decree 
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disintegrates  properties  built  with  appellants'  moneys  for 
joint  use  so  as  to  create*  units  that  never  before  existed  and 
compels  these  units  separately  to  carry  on  business  and 
compete  with  other  units,  directly  contraiy  to  the  purpose 
of  their  creation.  It  allows  the  future  operation  and  use  of 
the  refineries,  pipe  lines,  and  other  properties  of  the  appel- 
lants only  under  the  vague  and  [16]  indefinite,  but  broad 
and  comprehensive,  terms  of  §  6  of  the  decree,  by  subjecting 
tibose  who  in  the  future  operate  them  to  attachment  for  con- 
tempt for  unwittingly  violating  vague  and  indefinite  terms. 
It  prohibits  appellants  from  engaging  in  all  interstate  com- 
merce imtil  the  discontinuance  of  the  operation  of  the  illegal 
combination,  thus  inflicting  a  new  penalty  for  an  indefinite 
and  uncertain  period. 

All  of  such  restrictions  are  unauthorized  by  the  Sherman 
Act,  are  in  violation  of  the  settled  rules  governing  injunc- 
tions, and  are  contrary  to  the  provisions  of  the  different  de 
crees  heretofore  approved  by  this  court  under  the  Sherman 
Act,  and  especially  the  one  in  the  Northern  Securities  ease. 

The  decree  authorized  by  the  Sherman  Act  is  wholly  nega- 
tive, and  one  that  merely  enjoins — stops  an  illegal  thing  in 
operation  when  the  petition  is  filed  or  which  then  is  fore- 
seen. Lacassoffne  v.  Ohapius^  144  U.  S.  124;  E.  C.  ErUght 
Co.  case^  156  U.  S.  1,  17;  Harriman  v.  Northern  Securities 
Co.,  197  U.  S.  244,  289;  Stoift  dk  Co.  v.  United  States,  196 
U.  S.  875, 402 ;  United  States  v.  Reading  Co.,  decided  by  Cir- 
cuit Court  of  the  Third  Circuit,  December  8,  1910. 

The  Sherman  Act  prescribes  certain  specific  methods  of 
relief  which  are  exclusive  of  all  others.  Noyes  on  Intercor- 
porate Relations,  2d  ed.,  1909,  §  406;  Oreer,  MiUs  dk  Co.  v. 
StoUer,  77  Fed.  Rep.  1,  8;  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  48,  71 ;  Bamet  v.  National  Bank,  98  U.  S.  666, 
668;  East  Tennessee  R.  R.  Co.  v.  Southern  Td.  Co.,  112  U.  S. 
806,  810;  Farmers'  Bank  v.  Bearing,  91  U.  S.  29,  86;  United 
States  V.  Union  Pacific  Railroad  Co.,  98  U.  S.  669. 

The  decree  hampers  and  greatly  injures  the  value  of  the 
stock  of  the  stockholders,  though  they  are  not  parties  to  the 
bilL 
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A  oorporation,  when  party  to  a  bill  m  equity,  does  rep- 
[17]  resent  its  stockholders,  but  only  within  the  scope  of 
corporate  power,  and  not  as  to  the  individual  rights  of  the 
stockholder  to  do  with  his  property  as  he  chooses.  Taylor 
<6  Co.  V.  Southern  Pacific  Co.j  122  Fed.  Rep.  147,  153,  164. 
A  corporation  has  no  right  to  conclude  or  affect  the  right 
of  any  shareholder  in  respect  of  the  ownership  or  incidents 
of  his  particular  shares.  Brown  y.  Pacific  Mail  Steamship 
Co.y  Fed.  Cas.  No.  2025;  5  Blatch.  525;  Moree  v.  Bay  State 
Oas.  Co.^  91  Fed«  Sep.  944,  946;  HarrUnan  v.  Northern  Se- 
curities Co.,  197  U.  S.  244, 288-290. 

The  decree  follows  the  appellants  and  their  properties 
after  the  dissolution. 

The  Sherman  Act  closely  limits  and  defines  the  power  of 
the  court  on  a  petition  filed  to  give  equitable  relief.  The 
petition  must  pray  that  such  violations  shall  be  enjoined  or 
otherwise  prohibited;  and  it  is  these  violations  of  the  act 
that  the  court  may  now  enjoin,  and  only  such  violations. 
Past  unlawful  competition  does  not  deprive  parties  of  their 
ri^t  to  conduct  lawful  competition.  New  Ranen  R.  R.  cascj 
200  U.  S.  861,  404. 

♦  The  Sherman  Act  does  not  give  power  to  the  courts  to 
strike  down  and  disintegrate  a  non-competing  group  of 
physical  properties  used  to  manufacture  an  article  of  trade. 
These  physical  properties  are  brought  and  held  and  used 
under  state  laws;  they  do  not  enter  into  interstate  commerce 
and  hence  are  not  under  Federal  controL  New  Ha/oen  R.  R. 
Co.  V.  Interstate  Com.  Oomm.,  200  U.  S.  861,  404;  State  v. 
Omaha  Elevator  Co.,  75  Nebraska,  687. 

The  effect  of  the  decree  is  ruinous.  For  instance,  these 
companies  jointly  own  54,616  miles  of  pipe  lines,  of  which 
the  seven  individual  defendants  and  their  associates  built 
over  50,000  miles,  in  which  they  have  an  investment  of  over 
$61,000,000. 

The  decree  splits  up  this  pipe  line  system  into  eleven  parts, 
takes  away  from  the  owners,  who  jointly  built  the  pipe  lines 
and  who  created  the  sub-companies,  all  control  [18]  over  the 
different  sub-companies,  and  compels  the  eleven  different 
parts  to  stand  alone,  independently  of  their  principal  and  of 
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eadi  other,  to  be  hostile  to  and  to  compete  with  their  prin- 
cipal and  with  one  another. 

Pipe  lines  are  never  parallel  but  always  continuous,  and 
each  line  has  a  value  which  depends  wholly  upon  its  con- 
nection with  other  parts  of  the  system,  and  whether  all  are 
used  together  as  <me  whole.  The  carrying  out  of  the  decree 
would  cut  the  pipe  line  system  into  isolated  segments,  pre- 
vent such  use,  and  make  the  successful  operation  of  the  pipe 
lines  impossible. 

The  decree  would  especially  destroy  the  value  of  the  stock 
of  all  shareholders  who  each  had  five  shares  or  less.  The 
stockholders  on  August  19,  1907,  holding  from  one  to  four 
shares  each  numbered  1,157,  and  the  stockholders  owning 
five  shares  each  numbered  489,  out  of  a  total  number  of  5,085 
stockholders. 

Considering  the  case  de  novOy  and  not  on  the  findings  of 
the  court  below,  it  is  not  true  that  when  the  petition  in  this 
case  was  filed  in  1906,  the  seven  individual  appellants  and 
their  associates,  private  traders  in  oil,  were,  contrary  to  the 
provisions  of  the  Sherman  Act,  carrying  on  a  conspiracy 
to  restrain  interstate  and  foreign  trade  in  oils,  and  to  gain 
by  illegal  means  a  monopoly  thereof.  • 

The  Federal  law  allowed  and  allows  each  of  the  indi- 
viduals to  compete  freely  for  the  interstate  and  foreign 
traffic  in  oil  and  its  products.  He  may  use  all  the  weapons 
that  his  ingenuity  and  skill  can  suggest,  to  wage  a  success- 
ful warfare.  His  rights  to  compete  are  not  limited  to 
merely  such  means  as  are  fair  or  reasonable,  but  are  only 
limited  to  such  as  are  unlawful  and  directly  tend  to  the  vio- 
lation of  the  Sherman  Act  The  Federal  law  also  allows 
and  assures  to  each  competitor  whatever  share,  however 
large,  of  the  interstate  or  foreign  trade  in  oil  he  or  they  may 
win  provided  his  means  are  not  unlawfuL  The  Sherman 
Act  was  passed  to  protect  trade  and  further  [19]  competi- 
tion. It  makes  such  restraint  and  monopoly  a  crime  and 
inflicts,  on  conviction,  severe  penalties  for  such  offense.  It 
permits  one  set  of  competitors  to  purchase  the  property  of 
other  competitors  solely  to  avoid  further  competition.  The 
mere  size  of  the  competing  corporations  or  combinations  is 
immateriaL 
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The  monopoly  of  a  trade  at  common  law  was  forbidden 
because,  and  only  because,  it  excluded  all  others  from  prac- 
ticing such  trade,  and  seems  to  have  been  then  limited  to  a 
royal  grant,  as,  f6r  example,  giving  the  exdusive  right  to 
manufacture  playing  cards.  It  was  and  is  a  distinct  thing 
from  engrossing,  regrating  or  forestalling  the  market,  all 
of  which  were  based  on  the  prevention  of  artificial  prices 
ioT  the  necessaries  of  life.  No  one  of  these  falls  imder  Fed- 
eral jurisdiction,  but  each  is  subject  to  state  control  only. 

The  present  litigation  is  between  the  Federal  (Government 
and  certain  of  its  citizens.  The  questions  involved  are  solely 
the  rights  of  these  Federal  citizens  and  the  effect  upon  those 
rights  of  the  Sherman  Act,  and  whether  these  Federal  citi- 
zens have  violated  the  provisions  of  that  act 

There  was  and  is  no  such  thing  as  a  Federal  crime,  aside 
from  express  omgressional  acts,  and  as  no  such  act  was  in 
existence  prior  to  1890,  as  to  the  matters  diarged  in  the 
petition,  all  the  matters  and  things  done  by  the  defendants 
prior  thereto  are  immaterial. 

This  case  involves,  and  only  involves,  the  question  of  the 
restraint  and  m<mopQlization  of  interstate  and  foreign  trade 
in  oil  in  November,  1906,  wh^i  the  petiti<m  was  filed;  it 
does  not  involve  any  alleged  restraint  or  monopoly  of  the  oil 
industry  in  any  of  the  States. 

The  appellants  were  lawfully  entitled  to  so  hold  and  use 
in  interstate  trade  all  of  its  combined  prc^rties. 

To  succeed  in  this  case,  the  Government  must  also  show 
that  the  said  Standard  Oil  CkHupany  was  then  in  1906 
[80]  using  its  power  to  actually  restrain  interstate  or  for- 
eign trade  in  oil,  or  was  then  in  1906  excluding  or  attempt- 
ing to  exclude  by  illegal  means  others  from  said  trade  and 
attempting  to  m<MK>polize  the  same,  or  a  part  thereof. 

The  Shennan  Act  does  not  compel  private  traders,  however 
oiganiaed,  to  compete  with  each  other.  The  character  of  the 
oil  business  was  and  is  sudi  tiiat  a  great  corporation  was  and 
is  MM  economic  necessity  for  carrying  on  that  industry.  The 
growth  and  success  of  the  Standard  Oil  Company  was  the 
result  of  individusd  enterprise  and  the  natural  laws  of  trade. 
It  was  not  the  result  of  unlawful  means,  but  of  skill,  unre- 
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mitting  toil,  denials  and  hardships,  and*  is  an  instance  oi 
where  the  continuous  use  for  fort^  years  of  skill,  labor  and 
capital  reached  a  great  success. 

To  prove  a  violation  of  §  1  of  the  Sherman  Act  the  Gov- 
ernment must  clearly  show  that  when  the  petition  was  filed 
appellants  were  then  actually  restraining  interstate  teade 
in  oiL 

To  prove  a  monopoly  under  §  2  of  the  Sherman  Act,  the 
(jovemment  must  diow  that  the  appellants  were,  when  the 
petition  was  filed,  then  usdng  unlawful  means  to  maintain 
their  control  of  the  industry  and  that  the  appellants  were 
then  by  unlawful  means  excluding  others  from  said  industry. 

The  Attorney  General  and  Mr.  Frank  B.  KeUogg^  with 
whom  Mr.  Cardenio  N.  Severance  was  on  the  brief,  for  the 
United  States: 

It  is  immaterial  that  this  conspiracy  had  its  inception  prior 
to  the  enactment  of  the  Sherman  Law,  or  that  many  of  the 
rebates  and  discriminations  granted  by  the  railroads  whidi 
enabled  the  defendants  to  monopolize  the  commerce  in  petro- 
leum antedated  the  enactment  of  the  Interstate  Commerce 
Act;  the  principles  of  the  common  law  applied  to  interstate 
as  well  as  to  intrastate  com[21]merce.  Western  Union 
Telegraph  Co.  v.  CaU  Pub.  Co.^  181  U.  S.  92;  Murray  v. 
0.  dk  N.  W.  R.  Co.^  62  Fed,  Rep.  24;  Interstate  Com.  Comnu 
V.  B.  dk  0.  R.  Co.,  145  U.  S.  268 ;  Bank  of  Kentucky  v.  Adams 
Express  Co.,  98  U.  S.  174;  National  Lead  Co.  v.  Orote  Paint 
Store  Co.,  80  Mo.  App.  247;  People  v.  Chicago  Gas  Trusty 
180  Illinois,  268;  Richardson  v.  Buhl,  77  Midiigan,  682; 
State  Y.  Nebraska  Distilling  Co.,  29  Nebraska,  700;  Distilling 
dk  CatUe  Feeding  Co.  v.  People,  156  Illinois,  448. 

From  the  earliest  date  these  various  corporations  were 
held  together  by  trust  agreements  which  were  void  at  com- 
mcm  law.  But  whether  they  were  void  or  not,  the  combina- 
tion was  a  continuing  one;  there  was  no  vested  right  by  rea- 
son of  the  acquisition  of  these  stocks  by  the  trustees,  and 
when  the  Sherman  Act  was  passed  the  continuimce  of  the 
combination  became  illegal.  United  States  v.  Freight  Aeso^ 
ciation,  166  U.  S.  290,  cited  and  approved  in  Waters-Pieroa 
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Oil  Co.  y.  Temat,  212  U.  S.  66;  Thompson  v.  Union  Cutis 
Steamahip  Co.^  166  FecL  Rep.  251 ;  UnUed  States  v.  Am&rican 
Tobacco  Co.y  164  Fed.  Bep.  700;  Finok  y.  Schneider  Granite 
Co.y  86  a  W.  Bxfp.  221;  Ford  v.  Chicago  Milk  Asm.^  155 
Illinois,  166. 

The  Standard  Oil  Company,  Uirough  vairioiis  defendant 
subsidiary  corporations  is  engaged  in  producing  and  pur* 
chasing  crude  petroleum  in  Pennsylvania,  West  Virginia, 
Ohio,  Indiana,  Illinois,  Oklahoma,  Kansas  and  California; 
in  tran]q>orting  the  same  by  pipe  lines  from  the  States  in 
which  the  same  is  produced  into  the  various  other  States  to 
the  manufactories  of  the  various  defendants;  in  manufactur* 
ing  the  same  into  the  products  of  petroleum  and  transp<Hrting 
those  products,  largely  in  the  tank  cars  of  the  Union  Tank 
line  Company  (controlled  by  the  Standard  Oil  Company 
of  New  Jersey)  to  the  various  marketing  places  throughout 
the  United  States,  and  in  selling  and  disposing  of  the  same. 
This  clearly  makes  the  defendants  engaged  in  interstate  ccHn- 
meroe.  Swift  dk  Co.  v.  [22]  UnUed  States,  196  U.  S.  875; 
Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  423 ;  Loewe  v. 
Lmolarj  208  U.  &  274. 

The  amalgamation  of  the  stocks  of  all  these  companies 
in  1899  in  the  Standard  Oil  Company  of  New  Jersey  as  a 
holding  corporation  was  a  combination  in  restraint  of  trade 
within  §  1  of  the  Sherman  Act  United  States  v.  Northern 
Securities  Co.,  193  U.  S.  197;  Harriman  v.  Northern  Seouri- 
ties  Co.,  197  U.  S.  244;  Shawnee  Compress  Co.  v.  Anderson, 
209  U.  S.  423;  Svnft  dk  Co.  v.  UnUed  States,  196  U.  &  375; 
Loewe  v.  Lofwlor,  208  U.  S.  274;  Continental  WaU  Paper  Co. 
V.  Voight,  148  Fed.  Rep.  939;  212  U.  S.  S^;  Burrows  v. 
Inter.  Met.  Co.,  166  Fed.  Sep.  389;  Montague  v.  Lowry,  193 
U.  &  88;  DistiUing  <b  CatHe  Feeding  Co.  v.  People,  156 
Illinois,  48;  Hixrding  v.  Am.  Glucose  Co.,  55  N.  E.  Bep. 
677;  Dunbar  v.  American  Tel.  A  Teleg.  Co.,  79  N.  E.  Rep. 
427;  Missouri  v.  Standard  OH  Co.,  218  Missouri,  1;  Mer- 
ehanis'  Ice  dt  Cold  Storage  Co.  v.  Hohrman,  128  S.  W.  Rep. 
699;  Staie  t«  International  Harvester  Co.,  79  KaasaS)  871; 
International  Eanyester  Co.  v.  Commonwealth,  124  Ken* 
tacky,  543;  SUOe  v.  Creamery  Package  Mfg.  Co.,  126  N.  W. 
Rep.  126. 
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The  Ifarthem  Seouritiea  ease  and  otiier  authorities  cited 
under  this  head  are  oondnsiye  of  the  proposition  that  this 
18  a  combination  in  restraint  of  trade.  The  court  held  that 
the  inhibitions  of  the  Sherman  Act  were  not  limited  to  those 
direct  restraints  upon  trade  and  commerce  evidenced  by  otm- 
tracts  between  independent  lines  of  railway  to  fix  rates  or  to 
maintain  rates,  or  manufacturing  or  other  corporations  to 
limit  the  supply  or  control  prices;  that  the  power  of  sup- 
pression of  competition  and  therefore  of  restraint  of  trade 
exercised  or  which  could  be  exercised  by  reason  of  stock 
ownership  and  control  of  the  various  corporations,  was  as 
much  in  violation  of  the  Anti-Trust  Act  as  direct  restraint 
by  contract.  There  is  nothing  in  the  act  which  can  be  con- 
strued to  prohibit  the  suppression  of  competition  by  reason 
of  sto^  control  of  railways  [23]  and  at  the  same  time  to 
permit  it  in  manufacturing  industries,  pipe  line  companies, 
or  car  line  companies  engaged  in  the  manufacture  and  trans- 
portation of  oil.  The  contracts,  combinations  in  the  form 
of  trusts  or  otherwise,  or  conspiracies  in  restraint  of  trade, 
which  are  inhibited  by  the  first  section  of  the  act  as  applied 
to  these  classes  of  corporations  cannot  be  distinguished  from 
those  contracts,  combinations  in  the  form  of  trusts  or  c^er- 
wise,  or  conspiracies  in  restraint  of  trade,  when  applied  to 
railway  companies.  The  thing  inhibited  is  the  restraint  of 
interstate  commerce.  The  thing  to  be  accomplished  is  the 
maintenance  of  the  freedom  of  trade.  The  inhibition  against 
the  suppression  of  competition  by  any  instrumentality, 
scheme,  plan  or  device,  to  evade  the  act,  applies  to  all  corpo- 
rations and  all  devices.  The  real  point  is  not  the  instrumen- 
tality or  the  scheme  used  to  suppress  the  competition,  but 
whe^er  competition  is  thus  suppressed  and  trade  restrained 
and  monopolized.  Nowhere  in  the  decisions  of  this  court  is 
there  authority  for  the  proposition  that  combinations  by 
stock  ownership  or  the  purchase  of  competing  properties  is 
invalid  as  to  railroads  but  valid  as  to  trading  and  manu- 
facturing companies.  The  act  of  Congress  and  the  decisions 
of  this  court,  so  far  as  the  principle  goes,  places  them  upon 
the  same  plane.  In  the  argument  of  the  Freight  AssoeioHon 
ease$  it  was  urged  by  counsel  that  the  inhibitions  of  the 
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Sh^rmMi  Act  in  this  regard  did  not  apply  to  railroads,  but 
only  included  trading  companies.  It  is  now  urged  that  they 
apply  to  railroads  and  do  not  apply  to  manufacturing  and 
trading  oompanies.  But  this  court  in  the  Freight  AsBocia- 
Hon  cases  clearly  laid  down  the  rule  that  whUe  there  are 
points  of  difference  existing  between  the  two  classes  of  cor- 
porationS)  yet  they  are  all  engaged  in  interstate  commerce, 
that  the  injuries  to  the  public  have  many  c(»nmon  features, 
and  that  the  inhibitions  apply  to  alL    166  IT.  S.  822. 

[84]  The  transfers  of  the  stocks  of  these  companies  in 
1899  to  the  Standard  Oil  Company  of  New  Jersey  had  no 
greater  legal  sanctity  than  the  transfer  to  the  trustees  in 
1882,  nor  was  it  different  from  the  transfer  of  the  stocks  of 
the  Nwthem  Pacific  and  Great  Northern  Biailways  to  the 
Northern  Securities  Onnpany  in  1901,  two  yeans  after  the 
(organization  of  the  present  corporate  Standard  Oil  ccmbina- 
tion.  It  is  the  usual  course  of  reasoning  urged  in  all  of  these 
trust  cases — because  a  person  has  a  right  to  purchase  prop- 
erty, he  may  therefore  purchase  a  competitor,  and  because 
he  may  purchase  one  competiUMr  he  may  purchase  all  of  his 
oomp^tors,  and  what  an  individual  may  do  a  corporation 
may  da  These  were  the  identical  arguments  pressed  witii 
great  abilily  by  counsel  in  the  Northern  Securities  case  and 
in  the  subsequent  case  of  ffarriman  y.  Northern  Securities 
Oo^  197  n.  S.  291;  but  this  court  held  to  the  ccmtrary.  Tlie 
position  is  also  contrary  to  the  almost  universal  tr^ul  of  the 
American  decisions  both  Federal  and  state.  The  exercise  of 
an  individual  right  disconnected  from  all  other  circumstances 
may  be  legal,  but  when  taken  together  with  the  other  circum- 
stances may  accomplish  the  prohibited  thing. 

The  second  section  of  the  act  prcdiibits  a  person  or  a  single 
corporation  from  monopolizing  or  attempting  to  monopolize 
any  part  of  the  commerce  of  the  country  by  any  means  what- 
ever, and  also  from  ooniqiiring  with  any  other  person  or  per- 
sons to  accomplish  the  same  object  llie  two  sections  of  the 
act  were  manifestly  not  intended  to  cover  the  same  thing; 
otherwise  the  second  section  would  be  useless.  Any  contract 
or  combinatictt  in  the  form  of  a  trust  or  otherwise,  or  con* 
Wj^XMCj  in  vestnunt  of  trade  which  tends  to  monopc^}^  is 
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prdiiibited  by  the  first  section.  Addyston  Pipe  cM6j  175 
U.  S.  211;  United  StaUa  v.  Northern  Seeuritiee  Go^  198 
U.S.  884. 

The  question  then  is:  What  is  the  meaning  of  the  word 
^^  monopoly,'^  as  used  in  the  second  section  of  the  actf  [SS] 
Of  course  Congress  did  not  have  in  mind  monopoly  by 
legidative  or  executive  grant  National  Cotton  OH  Co.  v. 
Temae,  197  U.  S.  129;  Bwrows  v.  Inter.  Met.  Co.,  156  Fed. 
Bep.  889,  opinion  by  Judge  Holt  Such  mmiopolies  could 
not  exist  in  this  country  except  by  grant  of  Congress  <»* 
the  States,  and  it  has  been  held  that  exclusive  grants  to 
pursue  an  ordinary  legitimate  business  are  void.  Bvtehanf 
Union  Co.  v.  Creecent  City  Co.,  Ill  U.  S.  754.  Neither  did 
Congress  have  in  mind  an  absolute  monopoly.  This  can  only 
be  obtained  by  legislative  grant.  In  a  countiy  like  ours, 
where  everyone  is  free  to  enter  the  field  of  industiy,  no  abso- 
lute monopoly  is  probable.  It  is  sufficient  to  bring  it  within 
the  act  if  the  combination  or  the  aggr^ation  of  capital 
"  tends  to  monopoly  •  •  •  or  are  reasonably  calculated 
to  bring  about  the  things  forbidden.**  Watere-Pieree  Co.  v. 
Temae,  212  U.  S.  86.  Originally  monopoly  meant  a  grant  by 
a  sovereign  power,  of  the  exclusive  right  to  carry  on  any  em- 
ployment The  only  act  of  exclusion  was  the  grant  itself.  If 
the  grant  was  void,  then  there  was  no  monopoly.  These  mo- 
nopolies were  ccxnmon  in  all  m(marehial  countries.  Monop- 
oly, however,  came  to  have  a  broader  meaning  under  the  com- 
mon law  in  the  later  days,  and  especially  in  the  United  States, 
and  in  order  to  arrive  st  what  Congress  intended  by  the  act 
of  1890  it  is  important  to  understand  the  history  of  the  times 
and  the  general  understanding  of  monopoly  as  defined  by  the 
courts  and  the  political  economists,  and  the  monopolies  which 
were  known  to  the  people  generally  and  against  which  Con- 
gress was  legislating.  Prior  to  the  passage  of  4ius  law,  the 
various  trusts  cases  had  been  decided,  in  which  trusts,  like 
the  Standard  Oil  of  1882,  had  been  held  illegal  because  they 
traded  to  create  a  monoi)oly.  People  v.  North  River  Sugar 
Refining  Co.,  54  Hun,  854;  State  v.  N^>ra8ka  DietOKng  Co.y 
29  NebraAa,  700;  Staiie  v.  Standard  OH  Co.,  49  Oh.  St  18T. 
Various  other  decisions  had  defined  monoptdy  as  known 
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{S6]  in  this  eoimtiy^— «neh  cases  as  Alger  v.  Thaeher^  10 
Pick.  «l;  P€op2tf  v.  Chicago  Oa$  Truet^  180  IllincHS,  268; 
Sdii  Co.  V.  Ovthrie,  35  Oh.  St  dW;  Craft  v.  MoCanoughyy  TO 
Illinois,  846;  C^en^rta  £.  A.  C^o.  y.  ColUnSy  40  Georgia,  582. 

These  cases  were  decided  before  the  Shaman  Act  was 
passed,  and  defined  monopoly  at  common  law  as  it  was 
ixnderstood  and  existed  in  this  country.  They  embrace  trusts 
like  die  Standard  Oil  Trust;  agreements  fixing  prices,  divid- 
ing territory,  or  limiting  production,  thereby  tending  to 
enhance  or  control  the  price  of  products;  general  agreements 
restraining  individuals  from  engaging  in  any  emplc^onent 
exc^t  as  incident  to  the  sale  of  property ;  purchases  by  c<m> 
poratioms  of  all  or  a  large  proportion  of  competing  manu- 
facturing or  mechanical  plants;  combinations  of  separate 
businesses  in  the  form  of  partnership  but  really  for  the 
purpose  of  controlling  the  trade;  and  various  odier  forms 
of  acquiring  monopoly.  There  was  no  unlawful  exclusion 
of  anyone  else  from  doing  business  in  these  cas^  They 
show  that  the  term  ^  monopdy "  as  applied  in  American 
jurisprudence  meant  monop<^  acquired  by  more  individual 
acts,  as  distinguished  from  grant  of  government,  although 
the  individual  act  in  and  of  itself  was  not  illegal ;  the  con- 
centration of  business  in  the  hands  of  one  combination,  cor- 
poration, or  person,  so  as  to  give  control  of  the  product  or 
prices;  as  said  by  Mr.  Justice  McKenna,  in  the  Cotton  OU 
caae^  ^all  suppresson  of  competition,  by  unification  of 
interest  or  management" 

The  case  of  Craft  v.  MoConoughyy  mipra^  well  illustrates 
this  argument  The  pretended  eopartnersbip  formed  be- 
tween the  dealers  of  the  town  of  Bochelle,  while  carrying  (m 
the  business  separately,  enabled  them  to  control  the  prices  t^ 
the  detriment  of  the  surrounding  coimtry.  It  was  therefore 
a  BMBopoliEing  or  an  attempt  to  monopolize  a  part  of  the 
commerce  of  the  State;  and  tbe  mcMiopolizaticMi  would  have 
been  just  as  effective  had  these  sepa[27]rate  business  enter- 
prises been  stoA  corporations  and  the  stock  placed  in  the 
hands  of  a  holding  company.  A  similar  illustration  was  the 
case  of  Smiley  v.  Kansas^  196  IT.  S.  447  (affirming  65  ElansaSi 
240),  in  which  an  attempt  to  control  the  grain  trade  of  a 
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particular  station  was  held  illegal  under  a  state  statute.   The 
Standard  combination  is  an  attempt  to  control  and  monopo- 
lize a  vast  commerce  of  the  entire  country,  as  these  peo^ 
und^*took  to  control  and  monopolize  a  local  commerce. 

The  term  ^^  monopoly,"  therefore,  as  used  in  the  Sherman 
Act  was  intended  to  cover  such  monopddes  or  attempts  to 
mcmopolize  as  were  known  to  exist  in  this  country;  those 
which  were  defined  as  iilegal  at  common  law  by  the  States, 
when  applied  to  intrastate  commerce,  and  those  which  were 
known  to  Congress  when  the  act  was  passed.  The  monopoly 
most  commonly  known  in  this  country,  and  which  the  debates 
in  Congress  ^  dxow  were  intended  to  be  prohibited  by  the  act, 
were  those  acquired  by  combination  (by  purchase  or  other- 
wise) of  competing  concerns.  The  purchase  of  a  competitor, 
as  a  separate  transaction  standing  alone,  was  the  exercise  of 
a  lawful  privilege,  ^ot  in  and  of  itself  unlawful  at  common 
law  nor  prohibited  by  statute,  yet  in  the  NartAem  Seourities 
ease  the  purchase  of  stock  in  a  railway  was  held  to  be  illegal 
when  done  in  pursuance  of  a  scheme  of  monopoly. 

It  is  not  necessary  in  this  case,  and  we  doubt  whether  in 
any  case  it  is  possible,  to  make  a  comprehensive  definiti<» 
of  monopoly  which  will  cover  every  case  that  might  arise. 
It  is  sufficient  if  the  case  at  bar  clearly  comes  within  the  pro- 
visions of  the  act  We  believe  that  the  defendants  have 
acquired  a  mon<^oly  by  means  of  a  combinaticm  of  the  prin- 
cipal manufacturing  concerns  through  [28]  a  holding  com- 
pany; that  they  have,  by  reason  of  the  very  size  of  the  com- 
bination, been  able  to  maintain  this  monopoly  throng  un- 
fair methods  of  competition,  discriminatory  freight  rates, 
and  other  means  set  forth  in  the  proofe.  If  this  act  did  not 
mean  this  kind  oi  monopoly,  we  doubt  if  there  is  such  a 
thing  in  this  country.  The  men  who  framed  the  Ocmstitn- 
tion  of  this  country  were  familiar  with  the  history  of  monop- 
olies growing  out  of  acts  of  the  Gk)vemment.  They  guarded 
the  people  against  these  by  constitutional  provisicms,  but 
they  left  open  the  widest  field  for  the  exercise  of  individual 

•Gong.  Bee.,  Vol.  21,  part  3,  pp.  2456-2400,  2562,  2646,  2726,  2728» 
2791,  2928 ;  Gong.  Rec.»  VoL  21,  part  5,  pp.  4089,  4093,  4098,  4101 ;  VoL 
21,  part  6,  p.  6964. 
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enterprise,  end  it  wes  the  abuse  of  these  personal  priTiI^;es, 
made  easy  by  state  laws  permitting  unlimited  incorporation, 
which  gave  rise  to  the  evils  that  conyinced  the  people  of  tiie 
necessity  for  the  passage  of  the  Sherman  Anti-Trust  Act 
It  was  not  monopolies  as  known  to  the  Knglish  common  law, 
but  monopolies  such  as  were  commonly  understood  to  exist 
in  this  country  whidi  that  act  prohibited. 

As  a  natural  conclusion  from  the  foregoing  definition  of 
mcmopoly  by  appellant's  counsel  they  daim  that  the  inhi- 
bitions of  the  second  section  are  against  the  unlawful  means 
used  to  acquire  the  monopoly,  but  that  acquired  monopoly  is 
not  illegal;  therefore  that  the  court  can  only  restrain  the 
means  by  which  the  monopoly  was  acquired,  leaving  the 
monopoly  to  exist  We  believe  this  to  be  an  altogether  too 
refined  construction  of  the  act  If  such  be  the  true  interpre- 
tation, the  result  would  be  that  one  coQld  cmnbine  all  the 
s^wrate  manufactures  in  a  given  toandi  of  industry  in  this 
country  by  use  of  unlawful  means  such  as  discriminatory 
freight  rates,  but,  if  not  attadked  by  the  (Government  before 
it  had  obtained  complete  control  of  the  business,  its  very  sioe, 
with  its  ramifications  through  all  the  States,  would  niake  it 
impossible  for  any<me  else  to  compete,  and  it  could  control 
the  price  of  products  in  the  entire  country  and  would  be 
beyond  the  reach  of  the  law.  It  could,  by  selling  at  a  low 
price  where  a  competitor  was  [89]  engaged  in  business  and 
by  raising  the  price  where  there  was  no  attempt  at  competi- 
tion, absolutely  control  the  business  without  itself  suffering 
any  loss;  and  yet  the  Government  would  be  powerless  to 
destroy  Uie  monopoly  because  the  unlawful  means  had  been 
abandoned. 

If  the  court  finds  this  combination  to  be  in  restraint  of 
trade  and  a  monopoly,  it  is  authorized  by  §  ft  to  enjoin  the 
same  and  has  plenary  power  to  make  sudi  decree  as  is  neces- 
sary to  enforce  the  terms  and  provisions  of  the  act  Northetn 
Seeurities  Co.  v.  UnUed  States,  198  U.  S.  886,  887,  844r; 
Swift  <&  Co.  V.  United  States j  196  U.  S.  875 ;  United  Stales  v. 
Marigold,  9  How.  660,  56G;  CrtUcher  v.  Kentucky,  141  U.  S. 
57;  In  re  Rapier,  148  U,  8. 110;  The  Lottery  case,  188  U.  8. 
821 ;  Umited  States  v.  Oeneral  Paper  Co.^  opinion  of  Judge 
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SaBbom  in  aetduig  the  decree;  not  reported;  UtdtedStateif. 
Amariocm  Tobacco  Co^  164  Fed.  B^  700;  Chicago^  Book 
Idamd  dk  Paaific  B.  B.  Co.  v.  Union  Paoifie  B.  B.  Oo^  47 
Fed.  Bep.  IS,  26. 

Evidenoe  that  the  defondant  companies  obtained  rebates 
and  discriminatory  rates  in  the  traniq>ortation  of  their  prod- 
uct as  against  their  competitors,  and  engaged  in  unfair  and 
oppressive  methods  of  competition  thereby  destroying  the 
smaller  manufacturers  and  dealers  throu^out  the  country, 
ii  material  in  this  case.  State  of  Miasotni  ▼.  Stamdard  OU 
Co.^  218  Missouri,  1 ;  Staie  of  MinMsoia  v.  Standard  OU  Oo^ 
126  K.  W.  Rep.  527;  Standard  OU  Oo.  v.  State  of  TenneseeOy 
117  Tennessee,  618;  S.  a,  120  Tennessee,  86;  S.  C,  217  U.  S. 
413 ;  State  of  South  Dakota  y.  Central  Lumber  Co.,  128  N.  W. 
Bep.  504 ;  Oitiaens^  LigfUj  Heat  dk  Power  Co.  t.  Montgomery^ 
171  Fed.  Bep.  56Si  State  of  Nebraska  v.  Drayton^  82  TSe- 
braska,  254;  S.  C,  117  N.  W.  Bep.  769;  PeopU  r.  Amerieam 
loe  Oo.^  120  N.  Y.  Supp.  443. 

A  person  or  corporation  joining  a  conspiracy  after  it  is 
lormed,  and  thereafter  aiding  in  its  execution,  becomes  from 
that  time  as  mudi  a  conspirator  as  if  he  originally  de- 
8^;ned  and  put  it  into  operation.  United  States  y.  [80] 
Standard  OU  Co^  152  Fed.  B^.  294;  Lincoln  v.  Claflin^  7 
WalL  182;  United  States  v.  Bahcook,  24  Fed.  Cas.  915,  Na 
14,487;  United  States  v.  Cassidy,  67  Fed.  Bep.  698,  702;  The 
Anarchist  case^  122  Illinois,  1 ;  United  States  v.  Pohndon^  26 
Fed.  Bep.  682,  684;  People  y.  Mather,  4  Wend.  28a 

This  conspiracy  was  a  continuing  o£tense«  Every  overt  act 
committed  in  furtherance  thereof  was  a  renewal  oi  the  same 
as  to  all  of  the  parties.  The  statute  of  limitations  does  not 
begin  to  run  until  the  commissiim  of  the  last  overt  act 
Neither  can  the  parties  claim  a  vested  right  to  violate  the 
law.  19  Am.  &  Eng.  i^icy.  of  Law,  2d  ed,  ^^  Limitatioss  of 
Acticms;  "  United  States  v.  Oveeney  115  Fed.  B^.  843;  Ochs 
V.  People,  124  Illinois,  399;  Spies  v.  People,  122  Illinois,  1; 
8  Cyc  678;  State  v.  Pippin,  88  No.  Car.  646;  United  States 
V.  Bradford,  148  Fed.  B^.  413;  Commonnjoedlth  v.  BartUson, 
85  Pa.  St.  489;  People  v.  Mather,  4  Wend.  261;  State  v, 
Eempi  87  No.  Car.  638;  American  Fire  Ins.  Co.  w.  State^ 
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22  So.  Bep.  (Miss,)  98;  Lorew  y.  United  SMea,  94  App. 
D.  C.  337;  Feople  v.  TTtUig,  23  Misc.  (N.  Y.)  568;  Baleigk 
y.  Cook^  60  Texas,  438;  Oommamoealth  v.  CHUespie,  10  Am. 
Dec  (Pa.)  480. 

Mr.  Chief  Justice  Whitb  delivered  the  opinion  of  the 
court 

The  Standard  Oil  Company  of  New  Jersey  and  88  oth^ 
corporations,  John  D.  Rockefeller,  William  Rockefeller  and 
fiye  other  individual  defendants  prosecute  this  appeal  to 
reverse  a  decree  of  the  court  below.  Such  decree  was  en- 
tered upon  a  biU  filed  by  the  United  States  under  authority 
of  §  4,  of  the  act  of  July  2, 1890,  c.  647,  p.  209,  known  as  the 
Anti-Trust  Act,  and  had  for  its  object  the  enforcement  of 
the  provisions  of  that  act.  The  record  is  inordinately  volumi- 
nous, consisting  of  twenty-three  volumes  of  printed  matter, 
aggregating  about  twelve  thousand  pages,  containing  a  vast 
amount  of  confusing  and  conflicting  t66ti[31]mony  relating 
to  immmerable,  complex  and  varied  business  transactions, 
extending  over  a  period  of  nearly  forty  years.  In  an  effort 
to  pave  the  way  to  reach  the  subjects  which  we  are  called 
upon  to  consider,  we  propose  at  the  outset,  following  the 
order  of  the  bill,  to  give  the  merest  possible  outline  of  its 
contents,  to  summarize  the  answer,  to  indicate  the  course  of 
the  trial,  and  point  out  briefly  the  decision  below  rendered. 

The  bill  and  exhibits,  covering  one  hundred  and  seventy 
pages  of  the  printed  record,,  was  filed  on  November  16,  1906. 
Corporations  known  as  Standard  Oil  Company  of  New  Jer- 
sey, Standard  Oil  Company  of  California,  Standard  Oil 
Company  of  Indiana,  Standard  Oil  CSompany  of  Iowa, 
Standard  Oil  Company  of  Kansas,  Standard  Oil  Company 
of  Kentucky,  Standard  Oil  Company  of  Nebraska,  Standard 
Oil  Company  of  New  York,  Standard  Oil  Company  of  Ohio 
and  sixty-two  other  corporations  and  partnerships,  as  also 
seven  individuals  were  named  as  defendants.  The  bill  was 
divided  into  thirty  numbered  sections,  and  sought  relief  upon 
the  theory  that  the  various  defendants  were  engaged  in  con- 
spiring ^  to  restrain  the  trade  and  o(»nmerce  in  patroleum, 
ccHnmonly  called  ^  crude  oil,'  in  refined  oil,  and  in  the  other 
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products  of  petrdemn,  ammig  the  several  States  and  Teiri- 
tories  of  the  United  States  and  the  District  of  Columbia 
and  with  foreign  nati^ms,  and  to  monop<diae  the  said  com- 
meroe.''  The  conspiracy  was  alleged  to  have  been  formed  in 
or  about  the  year  1870  by  three  of  the  individual  defendants, 
viz :  John  D.  Bockef  eller,  William  Bockef eller  and  Houy  M. 
Flagler.  The  detailed  averments  concerning  the  alleged  con- 
(^nracy  were  arranged  with  reference  to  three  periodsi  the 
first  from  1870  to  1882,  the  second  from  1882  to  1899,  and 
the  third  from  1899  to  the  time  of  the  filing  of  the  bilL 

The  general  charge  concerning  the  period  fnmi  1870  to 
1882  was  as  follows: 

[tS]  '^That  during  said  first  period  the  said  tndlvldnal  defendants* 
Is  eonnectJon  witb  the  Standard  OU  Oompauy  of  Ohio,  purdiaaed 
and  obtained  interests  through  stodc  ownership  and  otherwise  in,  and 
entered  into  agreements  with,  yarions  persons,  firms,  corporationB. 
and  limited  partnerships  engaged  in  purchasing,  shipping,  refining, 
and  selling  petroleum  and  its  products  among  the  Tarious  States  for 
the  purpose  of  fixing  the  price  of  crude  and  refined  oU  and  the  prod- 
acts  thereof,  limiting  the  production  thereof,  and  controUing  tpB  trans- 
portation therein,  and  thereby  restraining  trade  and  commerce  annng 
the  eeveral  States,  and  monopolizing  the  said  commerce." 

To  establish  this  charge  it  was  averred  that  John  D.  and 
William  Rockefeller  and  several  other  named  individuals, 
who,  prior  to  1870,  composed  three  separate  partnerships 
engaged  in  the  business  of  refining  crude  oil  and  shipping  its 
products  in  interstate  commerce,  organized  in  the  year  1870,  a 
corporation  known  as  the  Stai^dard  Oil  Company  of  Ohio 
and  transferred  to  that  ccnnpany  the  business  of  the  said  part- 
nerships, the  members  thereof  becoming,  in  proportion  to 
their  prior  owner^p,  stockholders  in  the  corporation.  It 
was  averred  that  the  other  individual  defendants  soon  after- 
wards became  participants  in  the  iUegal  combination  and 
either  transferred  property  to  the  corporation  or  to  individ- 
uals to  be  held  for  the  benefit  of  all  parties  in  interest  in  pro- 
porticm  to  their  respective  interests  in  the  oombinati<m;  that 
is,  in  proportion  to  their  stock  ownership  in  the  Standard  Oil 
Company  of  Ohio.  By  the  means  thus  stated,  it  was  charged 
that  by  the  year  1872,  the  combination  had  acquired  sub- 
stantially all  but  three  or  four  of  the  thirty-five  or  forty  oil 
refineries  located  in  Cleveland,  Ohio.    By  reason  of  the 
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power  thuft  obtained  and  in  further  execution  of  the  intent 
and  purpose  to  restrain  trade  and  to  mon<^lise  the  com- 
merce, interstate  as  well  as  intrastate,  in  petroleum  and  its 
products,  the  biU  alleged  that  the  combination  and  its  mem- 
[SSJbers  obtained  large  preferential  rates  and  rebates  in 
many  and  devious  ways  over  their  competitors  from  various 
railroad  companies,  and  that  by  means  of  the  advantage 
thus  obtained  many,  if  not  virtually  all,  competitors  were 
forced  either  to  become  members  of  the  oombination  or  were 
driven  out  of  business;  and  thus,  it  was  alleged,  during  the 
period  in  question  the  foUowing  results  were  brought  about: 

(a)  That  the  combination,  in  addition  to  the  refineries  in 
Cleveland  which  it  had  acquired  as  previously  stated,  and 
which  it  had  either  dismantled  to  limit  production  or  con- 
tinued to  operate,  also  from  time  to  time  acquired  a  large 
number  of  refineries  of  crude  petroleum,  atuated  in  New 
Twk,  Pennsylvania,  Ohio  and  elsewhere.  The  properties  thus 
acquired,  like  those  previously  obtained,  althou£^  belonging 
to  and  being  held  tor  the  benefit  of  the  combination,  were  os- 
tensibly divergently  controlled,  some  of  them  being  put  in 
the  name  of  the  Standard  Oil  Company  of  Ohio,  some  in  the 
name  of  corporations  or  limited  partnerships  affiliated  there- 
with, or  8(nne  being  left  in  the  name  of  the  original  owners 
who  had  become  stockholders  in  the  Standard  Oil  CkHnpany 
of  Ohio  and  thus  members  of  the  alleged  illegal  combination. 

(b)  That  the  combination  had  obtained  control  of  the 
pipe  lines  available  for  transporting  oil  from  the  oil  fields 
to  the  refineries  in  Cleveland,  Pittsburg,  Tltusville,  Phila- 
delphia, New  York  and  New  Jersey. 

(e)  That  the  combination  during  the  period  named  had 
obtained  a  complete  mastery  over  the  oil  industry,  controlling 
90  per  cent  of  the  business  of  producing,  shipping,  refining 
and  selling  p^roleum  and  its  products,  and  thus  was  able 
to  fix  the  price  of  crude  and  refined  petroleum  and  to  restrain 
and  monopohzB  all  interstate  commerce  in  those  products. 

The  averments  bearing  upon  the  second  period  (1882  to 
1899)  had  relation  to  the  claim : 

''Tbat  darinf  the  said  second  period  of  conspiracj  the  defendants 
ontered  Into  a  contract  and  trust  agreement^  [M]  hj  whlek  yarioos 
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taiflpttdant  flnnai  oorp^nttoBS,  Umitsd  ptrtnenhipt  and  loAlTldvali 
eofM^ed  In  pqwTtHilttCi  trmnsporUnf ,  reflninc,  8bl|is>ins  aimI  a^inf  oil 
and  the  products  thereof  amoog  the  yariooa  States  tamed  over  the 
management  of  their  said  business,  corporations  and  limited  partner- 
ships to  nine  trostees,  composed  chieflj  of  certain  indiyldnals  defend- 
ant herein,  whidi  said  trust  asreem^it  was  in  restraint  of  trade  and 
eoBimerce  and  in  Tiolatlon  of  law,  as  hereinafter  moie  particnlarlj 
aU^ved.** 

The  trust  agreenrant  (bus  referred  to  was  set  oot  in  the 
bilL  It  was  made  in  Jammry,  1882.  B7  its  terms  the  stock 
of  f <M-ty  corporations,  including  the  Standard  Oil  Company 
of  Ohio,  and  a  large  quantity  of  various  properties  whidi 
had  been  previously  acquired  by  the  alleged  combination  and 
which  was  held  in  diverse  forms,  as  we  have  previously  indi- 
cated, for  the  benefit  of  the  members  of  the  combinati<m,  was 
vested  in  tlie  trustees  and  their  successors,  ^^  to  be  held  for  all 
parties  in  interest  jcnntly.^  In  the  body  of  the  trust  agree- 
ment was  ccHitained  a  list  of  the  various  individuals  and  cor- 
porations and  limited  partnerships  whose  9to<ddiolders  and 
members,  or  a  portion  thereof,  became  parties  to  the  agree- 
ment.   This  list  is  in  the  margin.* 

•1st  AU  the  stockholders  and  members  of  the  following  corpora- 
tions and  limited  partnerships,  to  wit: 

Acme  Oil  Companj,  New  York. 

Acme  Oil  Company,  Pennsylvania. 

Atlantic  Reflntaig  Oompanj  of  Philadtiphla. 

Bash  ft  Oo.  (Limited). 

Camden  Consolidated  OU  CoauiMmy. 

Elisabethport  Acid  Works. 

Imperial  Refining  Company  (Limited). 

Charles  Pratt  ft  Co. 

Paine,  Ablett  ft  Co. 

Standard  OU  OomiMuiy,  Ohio. 

Standard  OU  <>>mpany,  Pittsburg. 

Smith's  Ferry  OU  Transportation  Company. 

Solar  OU  Company  (Limited). 

Sone  ft  Fleming  Manaf^ctnring  Company  (Limited). 

Also  aU  the  stockholders  and  members  of  such  other  eorporattons 
and  limited  partnerships  as  may  hereafter  loin  in  this  agreement  at 
the  request  of  the  tmstees  herein  provided  for. 

2d.  The  following  individuals,  to  wit: 

W.  C.  Andrews,  John  D.  Ardibold,  Lide  K.  Arter,  J.  A.  Bostwiek, 
Benjamin  Brewster,  D.  Bnshnell,  Thomas  (X  Bushnell,  J.  N.  Camden, 
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f86]  The  agreement  made  provision  for  the  method  of 
oeotrdling  and  managing  the  property  by  the  trustees,  for 

Henry  L.  Daylt,  H.  M.  Flagler,  Mrs.  H.  M.  Flagler,  John  Huntington, 
H.  A.  Hntchins,  Charles  F.  G.  Heye,  A.  B.  Jennings,  Charles  Lock- 
hart;  A.  M.  McGregor,  William  H.  Macy,  William  H.  Macy,  Jr.,  estate 
of  Josiah  Macy,  William  H.  Macy,  Jr.,  executor;  O.  H.  Payne,  A.  J. 
Poiudi.  John  D.  BockefeUer,  WiUiam  Rockefeller,  Henry  H.  Rogers, 
W^  P.  Thompson,  J.  J.  Vandergrift,  WllUam  T.  WardweU,  W.  Q.  War- 
den, Joseph  L.  Warden,  Warden,  Frew  &  Co.,  Louise  C.  Wheaton, 
H.  M.  Hanna,  and  George  W.  Chapin,  D.  M.  Harkness,  D.  M.  Hark 
ness,  trustee,  8.  T.  Harkness,  O.  H.  Payne,  trustee;  Charles  Pratt, 
Horace  A.  Pratt,  G.  M.  Pratt,  Julia  H.  York,  George  H.  Vilas,  M.  R. 
Keith,  tnurtees,  George  F.  Chester. 

Also  all  such  IndiTiduals  as  may  hereafter  loin  in  the  agreement  at 
the  request  of  the  trustees  herein  provided  for. 

8d.  A  portion  of  the  stockholders  and  members  of  the  fdllowing 
corporations  and  limited  partnerships,  to  wit: 

American  Lubricating  Oil  Company. 

Baltimore  United  Oil  Company. 

Beacon  Oil  Company. 

Bush  ft  Denslow  Manufacturing  Company. 

Central  Refining  Co.  of  Pittsburg. 

Chesebrough  Mannfkctnring  Company, 

Chess  Carley  Company. 

Consolidated  Tank  Une  Company. 

Inland  Oil  Company. 

Keystone  Refining  Company. 

Maverick  Oil  Company. 

National  Transit  Company. 

Portland  Kerosene  Oil  Company. 

Producers*  Consolidated  Land  and  Petrolemn  Company. 

Signal  on  Works  (Limited). 

Thompson  ft  Bedford  Company  (Limited). 

Devoe  Manufacturing  Company. 

Bdipse  Lubricating  Oil  Company  (Limited). 

Empire  Beflning  Company  (Limited). 

Franklin  Pipe  Oimpsny  (Limited). 

Galena  OU  Works  (Limited). 

Galena  Farm  OU  Company  (Limited.) 

C^ermania  Minhig  Company. 

Vacuum  OU  Company. 

H.  (X  Van  Tine  ft  Company  (Limited). 

Waters-Pierce  Oil  Company. 

Also  stodJiolders  and  members  (not  being  an  thereof)  of  other 
eorporatians  and  limited  partnerships  who  may  hereafter  loin  in  this 
agreement  at  the  regusst  of  the  trustees  herein  provided  for.** 


Digitized  by  VjOOQ IC 


110  m  UHITBD  SXAm^  9L 

OptBlon  of  the  Ootirt. 

the  formatioii  of  additional  manafaotnring,  etc.,  oorpora- 
[M]tioD8  in  yarious  States,  and  the  trust,  unless  terminated 
by  a  mode  specified,  was  to  continue  ^  during  the  lives  of  the 
survivors  and  survivor  of  the  trustees  named  in  the  agree- 
ment and  for  twenty-one  years  thereafter.'^  The  agreement 
provided  for  the  issue  of  Standard  Oil  Trust  certificates  to 
represent  the  interest  arising  under  the  trust  in  the  proper- 
ties affected  by  the  trust,  which  of  course  in  view  of  the  pro- 
visions of  the  agreement  and  the  subject  to  which  it  related 
caused  the  interest  in  the  certificates  to  be  coincident  with 
and  the  exact  representative  of  the  interest  in  the  combina- 
tion, that  is,  in  the  Standard  Oil  Company  of  Ohio.  Soon 
afterwards  it  was  alleged  the  trustees  organized  the  Standard 
Oil  Company  of  New  Jersey  and  the  Standard  Oil  Company 
of  New  York,  the  former  having  a  capital  stock  of  $3,000,000 
and  the  latter  a  capital  stock  of  $5,000,000,  subsequently 
increased  to  $10,000,000  and  $15,000,000  respectively.  The 
bill  alleged  ^^  that  pursuant  to  said  trust  agreement  the  said 
trustees  caused  to  be  transferred  to  themselves  the  stocks  of 
all  corporations  and  limited  partnerships  named  in  said  trust 
agreement,  and  caused  various  of  the  individuals  and  copart- 
nerships, who  owned  apparently  independent  refineries  and 
other  properties  employed  in  tiie  business  of  refining  and 
transporting  and  selling  oil  in  and  among  said  various  States 
and  Terri[87]tories  of  the  United  States  as  aforesaid,  to 
transfer  their  property  situated  in  said  several  States  to  the 
respective  Standard  Oil  Companies  of  said  States  of  New 
Yoric,  New  Jersey,  Pennsylvania  and  Ohio,  and  other  corpo- 
raticms  organized  or  acquired  by  said  trustees  from  time  to 
time.  *  *  *.^  For  the  stocks  and  property  so  acquired 
the  trustees  issued  trust  certificates.  It  was  alleged  that  in 
1888  the  trustees  ^  unlawfully  controlled  the  stock  and  own- 
ership of  various  corporations  and  limited  partnerships  en- 
gaged in  such  purchase  and  transportation^  refining,  selling, 
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and  shipping  of  oil,"  as  per  a  list  which  is  excerpted  in  the 
margin.^ 

[88]  The  biU  diarged  that  during  the  seocmd  period  quo 
warranto  proceedings  were  commenced  against  the  Standard 
Oil  Company  of  Ohio,  which  resulted  in  the  entry  by  the 
Supreme  Court  of  Ohio,  on  March  2, 1892,  of  a  decree  [89] 
adjudging  the  trust  agreement  to  be  void,  not  only  because 
the  Standard  Oil  Company  of  Ohio  was  a  party  to  the  saQie, 
but  also  because  the  agreement  in  and  of  itself  [40]  was  in 

^  List  of  eorporatloiis  tbt  itocka  of  which  wert  whoUj  or  partlallj  held  bj 
tht  tnutoM  of  Standard  OU  Trust : 


Oq>tttl 


J  00 

TriHt 
ovnenh^ 


NsvYorkStOK 

Atom  onOwBpMy,  imrnitM^tuiwi  olptlrolsnin  prodncti^ 
AtlM  RiOiilns  Compsiiy,  mmufwtiixsfB  of  potnlsnm 


▲iMrleiD  Wtek  ManulicturlBf  Company,  mannteotoieiB 

Bndi  ADsDslow  lUnaftkstaring  Con^sny,  manoteotor- 

flnofpotrotoumproducti 

ChtMbrooch  Manuteetarlng  Comptny,  msnuteetmsn  of 


Owtfil  iitflnlnc  Company  (LiBiltad)>  mamztoulumi  of 

^patfolwm  piodDCti .^, » ;  * "  •  •  • 

DsToo  ManoiliffUirtm  Company » padkMit  mannhcturm 


_ofpaM0Qm 
ipiFB  RaAnt 


Imyra  Raflnhn  Oon^any  (Ltanttad).  maiiiilMUiiaii  of 

_patfQltQA  ptodncli.... 

Oiwa^  Mannteotoftaig  Company,  manuteotUfMs  of  wood 

Fi»tl  MMwdlMtoring  Company,  nmnteotoian  of  potro- 

Btmidara  00  Compmiy  of  Mow  Yofk,  uianuAMtumri  of 


A  Fhshhig  ManoflMtorin^  Company  (Iifmltod), 
mmjoiMtunn  of  potfolwim  prodnoti • 

ThonmnoA  Bodloid  Company  (14mltod),  manolhctar- 
MB  Of  pitrolaom  piodiicti. 

Vaoomn  00  Company,  manoteotann  of  patroloom 

HmSS^^ 

lacto  OO  Company,  msQciteotann  of  patroloom  prodocti. 
llDUrfHi  Ofl  Compiny,  Jobbin  of  po6oloam  prodoets . . . . 
Standard  OU  Company  of  Vow  J«wy,  mannflietaran  of 
~*    '      I  pfodiioti.. . .  • 


wofpotrolaamptDdocts. 
toteotonn  of  patrah 


loiM  00  Company,  manaftM 

Attatle  Baikiinc  Company,  manoteotonn  of  patroleom 

oSiu^Worte'(LiBltody,m^^ 
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000,000 

6,000,000 
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35,000 
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restraint  of  trade  and  amounted  to  the  creation  of  an  unlaw- 
ful  monopoly.  It  was  alleged  that  shortly  after  this  de- 
cision,  seemingly  for  the  purpose  of  complying  therewith, 
Yoluntary  proceedings  were  had  apparently  to  dissolve  the 
trust,  but  that  these  proceedings  were  a  subterfuge  and  a 
sham  because  they  simply  amounted  to  a  transfer  of  the 
stock  held  by  the  trust  in  64  of  the  companies  which  it  con- 
trolled to  some  of  tiie  remaining  20  companies,  it  having 
controlled  before  the  decree  84  in  all,  thereby,  while  seem- 
ingly in  part  giving  up  its  dominion,  yet  in  reality  preserving 
the  same  by  means  of  the  control  of  the  companies  as  to 
which  it  had  retained  complete  authcnrity.  It  was  charged 
that  especially  was  this  the  case,  as  the  stock  in  the  com- 
panies selected  for  transfer  was  virtually  owned  by  the 
nine  trustees  or  the  members  of  their  immediate  families 
or  associates.  The  bill  further  alleged  that  in  1897  the  attor- 
ney ga;ieral  of  Ohio  instituted  contempt  proceedings  in  the 
quo  warranto  case  based  upon  the  claim  that  the  trust  had 


Footnote  conttamed. 
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Ohio: 

ComoUdAted  Tnk-Unt  Compony,  Jobben  of  petrotenm 

produoti.... 

Inland  Oil  Compon7,-Jobbin  of  petrolsam  prodoctB 
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Minoari: 

WatsTi-Plene  OO  Company,  jobbsn  of  petinlsnm  prod- 
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Beaoon  OO  Company,  Jobbers  of  petroleom  prodoota 
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tne: 
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prodooti.... ............................. «,...,.,,,,,,, 
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iK>t  been  dissolved  as  required  by  the  decree  in  that  case. 
About  the  same  time  also  proceedings  in  quo  warranto  were 
commenced  to  forfeit  the  charter  of  a  pipe  line  known  as  the 
Buckeye  Pipe  line  CcMnpany,  an  [41]  Ohio  corporation, 
whose  stock,  it  was  alleged,  was  owned  by  the  members  of 
the  combination,  on  the  ground  of  its  connection  with  the 
trust  which  had  been  held  to  be  illegal. 

The  result  of  these  proceedings,  the  bill  diarged,  caused  a 
resort  to  the  alleged  wrongful  acts  asserted  to  have  been 
committed  during  the  third  period,  as  follows: 

"  That  during  the  third  period  of  said  conspiracy  and  In  pnrsnance 
tho^of  tiie  nld  Individual  defendants  operated  through  the  Standard 
on  Company  of  New  Jersey,  as  a  holding  corporation,  whldi  corpora- 
tion obtained  and  acquired  the  majority  of  the  stocks  of  the  yarious 
corporations  engaged  In  purchasing,  tran^wrtlng,  refining,  shipping, 
and  B^ing  oU  into  and  among  the  various  States  and  Territories  of 
the  United  States  and  the  District  of  Ck>lumbla  and  with  foreign 
nations,  and  ther^y  managed  and  controlled  the  same,  in  violation 
of  the  laws  of  the  United  States,  as  hertfnafter  more  particularly 
aUeged." 

It  was  allied  that  in  or  about  the  month  of  January,  1899, 
the  individual  defendants  caused  the  charter  of  the  Standard 
Oil  Company  of  New  Jersey  to  be  amended ;  **  so  that  the 
business  and  objects  of  said  company  were  stated  as  follows, 
to  wit:  *To  do  all  kinds  of  mining,  manufacturing,  and 
trading  business;  transporting  goods  and  merchandise  by 
land  or  water  in  any  manner;  to  buy,  sell,  lease,  and  improve 
land;  build  houses,  structures,  vessels,  cars,  wharves,  docks, 
and  piers;  to  lay  and  operate  pipe  lines;  to  erect  lines  for 
conducting  electricity;  to  enter  into  and  carry  out  contracts 
of  every  kind  pertaining  to  its  business;  to  acquire,  use,  sell, 
and  grant  licenses  under  patent  rights;  to  purchase  or  other- 
wise acquire,  hold,  sell,  assign,  and  transfer  shares  of  capital 
stock  and  bonds  or  other  evidences  of  indebtedness  of  corpo- 
rations, and  to  exercise  all  the  privileges  of  ownership,  in- 
cluding voting  upon  the  stock  so  held ;  to  carry  on  its  business 
and  have  offices  and  agencies  therefor  in  all  parts  of  the 
world,  and  [42]  to  hold,  purchase,  mortgage,  and  convey  real 
estate  and  personal  property  outside  the  State  of  New 
Jersey.'* 
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The  capital  stock  of  the  company — ^whidi  sinoe  Mardi  19, 
1892,  had  been  $10,000^000— was  increased  to  $110,000,000; 
•and  the  individual  defendants,  as  theretofore,  continued  to 
be  a  majority  of  the  board  of  directors. 

Without  going  iirto  detail  it  suffices  to  say  that  it  was 
alleged  in  the  bill  that  shortly  after  these  proceedings  the 
trust  came  to  an  end,  the  stock  of  the  various  oorp(»ratioBs 
which  had  been  controlled  by  it  being  transferred  by  its 
holdess  to  the  Standard  Oil  Company  of  New  Jersey,  whidi 
ccxporation  issued  therefor  certificates  of  its  common  stodr 
to  the  amount  of  $97,250,000.  The  bill  contained  all^^ons 
referring  to  the  development  of  new  oil  fields,  for  example, 
in  California,  southeastern  Kansas,  northern  Indian  Terri- 
tory, and  northern  Oklahoma,  and  made  reference  to  the 
building  or  otherwise  acquiring  by  the  combination  of  re- 
fineries and  pipe  lines  in  the  new  fields  for  the  purpose  of 
restraining  and  monopolizing  the  interstate  trade  in  petro- 
leum and  its  products. 

Reiterating  in  substance  the  averments  that  both  the 
Standard  Oil  Trust  from  1882  to  1899  and  the  Standard  Oil 
Company  of  New  Jersey  since  1899  had  monopolized  and 
restrained  interstate  commerce  in  petroleum  and  its  prod- 
ucts, the  bill  at  great  length  additionally  set  forth  various 
means  by  which  during  the  second  and  third  periods,  in 
addition  to  the  effect  occasioned  by  the  combination  of 
alleged  previously  independent  concerns,  the  monopoly  and 
restraint  complained  of  was. continued.  Without  attempting 
to  follow  the  elaborate  averments  on  these  subjects  spread 
over  fifty-seven  pages  of  the  printed  record,  it  suffices  to  say 
that  such  averments  may  properly  be^ouped  under  the  fol- 
lowing heads:  Bebates,  preferences  and  other  discriminatory 
practices  in  favor  of  the  combination  by  railroad  companies; 
restraint  and  monopolization  by  control  of  pipe  lines,  and 
unfair  practices  a^^ainst  com[4d]peting  pipe  lines;  con- 
tracts with  competitors  in  restraint  of  trade;  unfair  methods 
of  Qompetition,  such  as  local  price  cutting  at  the  points 
where  necessary  to  supress  competitipn;  icspionage  of  the 
business  of  competitars,  the  operation  of  bogus  independent 
companies,  and  payment  of  rebates  on  oil,  with  the  like  in- 
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tent;  the  diviaioa  of  the  United  States  intD  districtB  and  the 
limiting  of  the  operations  of  the  varions  sabsidiary  corpora- 
tions as  to  sadi  districts  so  that  competition  in  Uie  saJe  of 
petroleum  products  between  such  corporations  had  been  en- 
liiiely  eliminated  and  destrojed;  and  finally  reference  was 
made  to  what  was  aU^ed  to  be  the  ^  enormous  and  unrea- 
sonable profits  "  earned  by  the  Standard  Oil  Trust  and  the 
Standard  Oil  Compaisy  as  a  result  of  the  alleged  mcmopoly; 
which  prestnnably  was  averred  as  a  means  of  reflexly  infer- 
ring the  scope  and  power  acquired  by  the  alleged  combina- 
tion* 

Coming  to  the  prayer  of  the  bill,  it  suffices  to  say  that  in 
general  trams  the  substantial  relief  asked  was,  first,  that  the 
CMnbination  in  restraint  of  interstate  trade  and  commerce 
and  which  had  monopolized  the  same,  as  alleged  in  the  bill, 
be  found  to  have  existence  and  that  the  parties  thereto  be 
perpetually  enjoined  from  doing  any  further  act  to  give  effect 
to  it;  second,  that  the  transfer  of  the  stoc^  of  the  various 
corporations  to  the  Standard  Oil  Company  of  New  Jersey, 
as  allied  in  the  bill,  be  held  to  be  in  vi<^tion  of  the  fiist 
and  second  sections  of  the  Anti-Trust  Act,  and  that  the 
Standard  Oil  Company  of  New  Jersey  be  enjoined  and  re- 
strained from  in  any  manner  continuing  to  exert  control 
over  the  subsidiary  corporations  by  means  of  ownership  of 
said  stock  or  otherwise;  third,  that  specific  relief  by  injimc- 
ti<m  be  awarded  against  further  violation  of  the  statute  by 
any  of  the  acts  specifically  complained  of  in  the  bill.  There 
was  also  a  prayer  for  general  relief. 

Of  the  numerous  de&ndants  named  in  the  bill,  the  Waters- 
Pieroe  Oil  Company  was  the  only  resident  of  the  [44]  dis- 
trict in  which  the  suit  was  commenced  and  the  only  defendant 
served  with  process  therein.  Contemporaneous  with  the 
filing  of  the  bill  tiie  court  made  an  order,  under  §  5  of  the 
Anti-Trust  Act,  for  the  service  of  process  upon  all  the  other 
defendants,  wherever  they  could  be  found.  Thereafter  the 
various  defendants  unsuccessfully  moved  to  vacate  the  order 
for  service  on  non-resident  defendants  or  filed  pleas  to  the 
jurisdiction.  Joint  exceptions  were  likewise  unsuccessfully 
filed,  upon  the  ground  of  impertinence,  to  many  of  the  aver- 
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ments  of  the  bill  of  complaint,  particolarly  those  wlikii 
related  to  acts  alleged  to  have  been  done  by  the  combination 
prior  to  the  passage  of  the  Anti-Trust  Act  and  prior  to  Him 
year  1899. 

Certain  of  the  defendants  filed  separate  answers,  and  a 
joint  answer  was  filed  on  behalf  of  the  Standard  Oil  Ccm- 
pany  of  New  Jersey  and  nimierous  of  the  other  defendants. 
The  scope  of  the  answers  will  be  adequately  indicated  by 
quoting  a  summary  on  the  subject  made  in  the  brief  for  die 
appellants. 

^^  It  is  sufficient  to  say  that,  whilst  admitting  many  of  the 
alleged  acquisitions  of  property,  the  formation  of  die  so- 
called  trust  of  1882,  its  dissolution  in  1892,  and  the  acquisi- 
tion by  the  Standard  Oil  Company  of  New  Jersey  of  the 
stocks  of  the  various  corporations  in  1890,  they  deny  all 
the  allegations  respecting  combinations  or  conspiradee  to 
restrain  or  monopolize  the  oil  trade;  and  particularly  that 
the  so-called  trust  of  1882,  or  the  acquisition  of  the  shares 
of  the  defendant  companies  by  the  Standard  Oil  Company  of 
New  Jersey  in  1899,  was  a  combination  of  independent  or 
competing  concerns  or  corporations.  Tlie  averments  of  the 
petition  respecting  the  means  adopted  to  monopolize  the  oil 
trade  are  traversed  either  by  a  denial  of  the  acts  alleged  or 
of  their  purpose,  intent  or  effect.^ 

On  June  24, 1907,  the  cause  being  at  issue,  a  special  exam- 
iner was  appointed  to  take  the  evidence,  and  his  report  was 
filed  March  22,  1909.  It  was  heard  oa  April  5  [45]  to  10, 
1909,  under  the  expediting  act  of  February  11, 190B,  before  a 
Circuit  Court  consisting  of  four  judges. 

The  court  decided  in  favor  of  the  United  States.  In  the 
opinion  delivered,  all  the  multitude  of  acts  of  wrongdoing 
charged  in  the  bill  were  put  aside,  in  so  far  as  they  were 
alleged  to  have  been  ccHnmitted  prior  to  the  passage  of  the 
Anti-Trust  Act,  "  except  as  evidence  of  their  (the  defend- 
ants') purpose,  of  their  continuing  conduct  and  of  its  effect" 
(178  Fed.  Rep.  177.) 

By  the  decree  which  was  entered  it  was  adjudged  that  the 
combining  of  the  stocks  of  various  companies  in  the  hands 
of  the  Standard  Oil  Company  of  New  Jersey  in  1899  ccm- 
stituted  a  combination  in  restraint  of  trade  and  abo  an 
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Attempt  to  monopolise  and  a  mcmopolization  under  §  3  of 
the  Anti-Trust  Act  The  decree  was  against  seven  indiyidual 
defendants,  the  Standard  Oil  Company  of  New  Jersey, 
thirty-ox  domestic  companies  and  one  foreign  company 
which  the  Standard  Oil  Company  of  New  Jersey  controls  by 
stock  ownership;  these  88  corporate  defendants  being  held  to 
be  parties  to  the  combination  found  to  exist.* 

The  bill  was  dismissed  as  to  all  other  corporate  defend- 
ants, 38  in  number,  it  being  adjudged  by  §  3  of  the  decree 
that  they  ^  have  not  been  proved  to  be  engaged  in  the  opera- 
tion or  carrying  out  of  the  combination."  ^ 

[46]  The  Standard  Oil  Company  of  New  Jersey  was  en- 
joined from  voting  the  ^;ocks  or  exerting  any  control  over 
the  said  37  subsidiary  companies,  and  the  subsidiary  compa- 
nies were  enjoined  from  paying  any  dividends  as  to  the 
Standard  Oil  Company  or  permitting  it  to  exercise  any  con- 
trdi  over  ttiem  by  virtue  oi  the  stock  ownership  or  power 
acquired  by  means  of  the  combinatkm.  The  individuals  and 
corporations  were  also  enjoined  from  Altering  into  or  carry- 
ing into  effect  any  like  combination  which  would  evade  the 
decree.  Further,  the  individual  defendants,  the  Standard 
Oil  Company,  and  the  87  subsidiary  corporations  were  en- 
joined from  engaging  or  continuing  in  interstate  commerce 
in  petroleum  or  its  products  during  the  continuance  of  the 
ill^al  combination. 

At  the  outset  a  questicm  of  jurisdiction  requires  considera- 
tion, and  we  shall,  also,  as  a  preliminary,  dispose  of  another 
question,  to  the  end  that  our  attentiim  may  be  completely 

•Gonnsti  for  appellants  says:  " Of  the  38  (37)  corp«>rate  defendants 
named  In  section  2  of  the  decree  and  as  to  which  the  Judgment  of  the 
oMirt  appUes,  four  hare  not  appealed,  to  wit :  Corsicana  Refining  Co., 
Manhsttin  OU  Go^  Secnrtty  Oil  CJa,  Waters-Pieree  OU  Co.,  and  onav 
tba  standard  Oil  Co.  of  Iowa,  has  beesk  liqiildated  and  no  longer 
tidsts.** 

*  Of  the  dismissed  defendants  16  were  natural  gas  companies  and  10 
were  companies  which  were  liqoldated  and  ceased  to  exist  before  the 
filing  of  the  petition.  Hie  other  dismissed  deftodants,  7  In  number, 
were:  Florence  Oil  Refining  Co.,  United  OU  Co.,  Tidewater  OU  Oo^ 
Tide  Water  Pipe  Go.  <L*t'd),  PlaU  4  Washbnm  Raining  Co^  Frank- 
lin Pipe  Oo.  and  PemuqrlTania  Oil  Co.    , 
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oonoentivted  upon  the  meritB  of  the  oontrorersy  when  we 
oome  to  consider  them. 

First  We  are  of  opinion  that  in  ccmsequenoe  <^  the  pres- 
ence within  the  district  of  the  Waters-Pierce  Oil  CScmipany, 
the  court,  under  the  authority  of  §  5  of  the  Anti-Trast  Act, 
rightly  took  jurisdiction  over  the  cause  and  properly  ordered 
notice  to  be  served  upon  the  non-resident  defendants. 

Second.  The  overruling  of  the  exceptions  taken  to  so  much 
of  the  biU  as  counted  upon  facts  oeeurring  pricnr  to  the  pas- 
sage of  the  Anti-Trust  Act — ^whatever  may  be  the  view  as  an 
original  question  of  the  duty  to  restrict  the  controversy  to 
a  much  narrower  area  than  that  propounded  by  the  bill — we 
think  by  no  possibility  in  the  present  stage  of  the  case  can 
the  acticm  of  the  court  be  treated  as  prejudiciU  error  justify- 
ing reversal.  We  say  this  because  the  court,  as  we  shall  dOy 
gave  no  weight  to  Uie  testimony  adduced  under  the  aver- 
ments complained  of  exc^t  in  so  far  as  it  traded  to  throw 
light  upon  the  acts  done  after  the  [471  passage  of  the  Anti- 
Trust  Act  and  the  results  of  which  it  was  charged  were 
being  participated  in  and  enjoyed  by  the  alleged  combina- 
tion at  the  time  of  the  filing  of  the  biU. 

We  are  thus  brought  face  to  face  with  the  merits  of  the 
controversy. 

Both  aa  to  the  law  and  as  to  the  facts  the  opposing  con- 
tentions pressed  in  the  argument  are  nimierous  and  in  all 
their  aspects  are  so  irreconcilable  that  it  is  difficult  to  reduce 
them  to  some  fundamental  generalization,  whidi  by  being 
disposed  of  would  deeide  them  alL  For  instance,  as  to  tiie 
law.  While  both  sides  agree  that  the  determination  of  the 
controversy  rests  upon  the  correct  construction  and  applica- 
tion of  the  first' and  second  sections  of  the  Anti-Trust  Act^ 
yei  the  views  as  to  the  meaning  of  the  act  are  as  wide  apart 
as  the  poles,  since  there  is  no  real  point  of  agreement  on  any 
view  of  the  act.  And  this  also  is  the  case  as  to  the  scope  and 
effect  of  authorities  relied  upon,  even  although  in  some  in- 
stances one  and  the  same  authority  is  asserted  to  be  con- 
troUing. 

So  also  is  it  as  to  the  facta.  Thus,  on  the  one  hand,  with 
relentless  pertinacty  and  minuteness  of  analysis,  it  is  in- 
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that  the  facts  establidi  that  the  assailed  combination 
took  its  birth  in  a  purpose  to  unlawfully  acquire  wealth  by 
oppressing  the  public  and  destroying  the  just  rights  of 
others,  and  that  its  entire  career  exemplifies  an  inexonU)le 
canying  out  of  such  wrongful  intents,  since^  it  is  asserted, 
the  pathway  of  the  otunbinatioii  from  the  beginning  to  the 
time  of  the  filing  of  the  bill  is  marked  with  constant  proofs 
of  wrong  inflicted  upon  the  public  and  is  strewn  wiUi  tiie 
wrecks  resulting  from  crushing  out,  without  regard  to  law, 
tfae  individual  rights  of  others.  Indeed,  so  conclusive,  it  is 
urged,  is  the  proof  on  these  subjects  that  it  is  asserted  that 
the  existence  of  the  principal  corporate  d€fendant>-4he 
Stendard  Oil  Cknnpany  of  New  Jersey — ^with  the  vast  aocu^ 
nuilaticm  of  property  which  it  owns  or  controls^  beoause  of  its 
infinite  potency  [48]  for  harm  and  the  dangerous  eaatmple 
which  its  continued  ezislence  aflbrds,  is  an  (^en  and  endur- 
ing m^iace  to  all  fredom  of  trade  and  is  a  byword  and  re- 
proach to  modem  eeoncmiic  metiiods*  On  the  other  hand,  in 
a  power6il  analysis  of  ihe  facts,  it  is  insisted  that  they  dem- 
onstrate that  the  origin  and  development  of  the  vast  business 
which  the  defendants  control  was  but  the  result  of  lawftil 
competitive  methods,  guided  by  economic  genius  of  the  hi^» 
est  order,  sustained  by  courage,  by  a  keen  insight  into  c<Mn- 
mereial  situations,  resulting  in  the  acquisition  of  great 
wealth,  but  at  the  same  time  serving  to  stimulate  and  increase 
production,  to  widely  extend  the  distribution  of  the  products 
of  petroleum  at  a  cost  largely  below  tiiat  which  would  have 
otherwise  prevailed,  thus  proving  to  be  at  one  and  the  same 
time  a  benBfaction  to  the  general  public  as  well  as  of  enor- 
mous advantage  to  individuals.  It  is  not  denied  that  in  the 
enormous  volume  of  proof  contained  in  the  record  in  the 
period  of  almost  a  lifcytime  to  which  that  proof  is  addressed, 
there  may  be  found  acts  of  wrong-doing,  but  the 'insistence  is 
that  they  were  rather  the  exception  than  the  rule,  and  in  most 
cases  were  either  tl^  result  of  too  great  individual  zeal  in 
tlie  keen  rivalries- of  business  or  of  the  methods  and  habits 
oi  dealing  which,  even  if  wrong,  were  ccMnmonly  practised  at 
the  timew    And  to  discover  and  state  the  truth  concerning 

contentions  both  arguments  call  for  the  analysis  and 
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wm^^hing,  fts  W6  have  said  at  tiie  outset,  of  a  jung^  of  cos- 
flicting  testimony  covering  a  period  of  forty  years,  a  doty 
difficult  to  rightly  perform  and,  even  if  satisfactorily  aoeom- 
plisbed,  almost  impossible  to  state  with  any  reasonable  re- 
gard to  brevity. 

Duly  appreciating  the  situation  just  stated,  it  is  certain 
that  only  one  point  of  concord  between  the  parties  is  dis- 
cemable,  which  is,  that  the  controversy  in  every  aspect  is 
controlled  by  a  correct  conception  of  the  meaning  of  the  first 
and  second  sections  of  the  Anti-Trust  Act  We  shall 
[49]  therefore — departing  from  what  otherwise  would  be 
the  natural  order  of  analysis — ^make  this  one  point  of  har- 
m<my  the  initial  basis  of  our  examination  of  the  contentions^ 
relying  upon  the  conception  that  by  doing  so  some  har- 
monious resonance  may  result  adequate  to  dcxninate  and  con- 
trol the  discord  with  which  the  case  abounds.  That  is  to 
say,  we  shall  first  come  to  consider  the  meaning  of  the  first 
and  second  secti<»s  of  the  Anti-Trust  Act  by  the  text,  and 
after  discerning  what  by  that  process  appears  to  be  its  true 
meaning  we  shall  proceed  to  consider  the  respective  content 
tions  of  the  parties  concerning  the  act,  the  strength  (mt  weak- 
ness of  those  contentions,  as  well  as  the  accuracy  of  the  mean- 
ing of  the  act  as  deduced  from  the  text  in  the  light  of  the 
prior  decisions  of  this  court  concerning  it.  When  we  have 
dcme  this  we  shall  then  approach  the  facts.  Following  this 
course  we  shall  make  our  investigation  under  four  separate 
headings:  First,  the  text  of  the  first  and  second  sections  of 
the  act  (Mriginally  considered  and  its  meaning  in  the  light  of 
the  common  law  and  the  law  of  this  country  at  the  time  of 
its  adoption;  second,  the  contentions  of  the  parties  concern- 
ing the  act,  and  the  scope  and  effect  of  the  decisions  of  this 
court  up<m  which  they  rely;  third,  the  application  of  Ihe 
statute  to  facts;  and,  fourth,  the  remedy,  if  any,  to  be 
afforded  as  the  result  of  such  application. 

Fint.  The  tewt  of  the  act  and  ite  meaning. 

We  quote  the  text  of  the  first  and  second  sections  of  the 
act,  as  foUows: 

**  SaonoH  1.  Brery  contract,  combinatloii  In  the  form  of  tnwt  or 
otiMrwte^  or  consgimcy,  in  restraint  ot  trade  or  conunerce,  among 
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Ae  leTerml  States  or  wltb  ftwetga  natkma,  is  hereby  iftdtiM  to  be 
fflegmL  firery  person  wlio  absll  make  any  sueh  contract,  or  engage 
In  any  sach  combination  or  conspiracy,  shall  be  deemed  guilty  at  a 
misdemeanor,  and,  on  conyiction  thereof,  shall  be  punished  by  fine 
not  exceeding  flre  thousand  dollars,  ojr  by  (501  imprisonment  not 
ezoeedlBg  one  year,  or  by  both  said  punishments,  in  the  discretion  of 
Ot  court 

**  Sic  2.  Brecy  person  who  shall  monopolise,  or  attempt  to  monopo- 
lize* or  combine  or  eonq;^re  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  sereral 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde* 
ananor,  and,  on  oonviction  thereof;  shall  be  punished  by  fine  not  ex- 
ceeding Hyo  thousand  dollars,  or  by  inaprlsonment  not  exceeding  one 
year,  or  by  both  said  punishments,  In  the  discretion  of  the  court" 

The  debates  show  that  doubt  as  to  whether  there  was  a 
oommon  law  of  the  United  States  whidi  gOTemed  the  sab^ 
ject  in  the  absence  of  legislation  was  among  the  influences 
leading  to  the  passage  of  the  act  They  condofliyely  show, 
however,  that  the  main  cause  whidi  led  to  the  k^slation 
was  the  thought  that  it  was  required  by  the  eocmomic  o(Hidi<- 
tioc  of  the  times,  that  is,  the  vast  accumulation  of  wealth  in 
the  hands  of  ccMrporations  and  individuals,  the  enormous 
develoiHneQt  of  corporate  organizati<m,  the  facility  for  com- 
bination which  such  organizations  afforded,  the  fact  that 
the  facility  was  being  used,  and  that  combinations  known  as 
trasts  were  being  multiplied,  and  the  widespread  impression 
that  their  power  had  been  and  would  be  exerted  to  oppress 
individuals  and  injure  the  public  generally.  Although  de- 
bates may  not  be  used  as  a  means  for  interpreting  a  statute 
{United  States  v.  Traau-Missouri  Freight  Associatian^  166 
n.  S.  318,  and  cases  cited)  that  rule  in  the  nature  of  things 
is  not  violated  by  resorting  to  debates  as  a  means  of  ascertain- 
ing the  environment  at  the  time  of  the  enactment  of  a  par- 
ticolar  law;  that  is,  the  history  of  the  period  when  it  was 
adopted. 

There  can  be  no  doubt  that  the  sole  subject  with  which 
the  first  sectum  deals  is  restraint  of  trade  as  therein  contem- 
plated, and  that  the  attempt  to  monopolize  and  monopoliza- 
tion is  the  subject  with  which  the  second  sec[61]tion  is 
concerned*  It  is  certain  that  those  terms,  at  least  in  their 
rudimentary  meaning,  took  their  origin  in  the  common  law, 
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and  at  the  time  of  the  adoption  of  the  act  in  question. 

We  shall  endeavor  then,  first  to  seek  their  meaning,  not  by 
indulging  in  an  elaborate  and  learned  analysis  of  the  Eng- 
lish law  and  of  the  law  of  this  country,  Ixit  by  making  a 
very  brief  reference  to  the  elementaiy  and  indisputiMe 
conceptions  of  both  the  English  and  Ammcan  law  on  the 
subject  prior  to  the  passage  of  the  Anti-Trust  Act 

(a)  It  is  certain  that  at  a  very  remote  period  the  words 
^^  contract  in  restraint  of  trade  ^  in  England  came  to  refer 
to  some  Tohmtary  restraint  put  by  contract  by  an  individual 
on  his  right  to  carry  on  his  trade  or  calling.  Originally  all 
such  contracts  were  considered  to  be  illegal,  because  it  was 
deemed  they^  were  injurious  to  the  public  as  well  as  to  the 
individuals  who  made  them.  In  tite  interest  of  the  freedoat 
of  individuals  to  contract  this  doctrine  waa  modified  so  that 
it  was  only  when  a  restraint  by  contract  was  so  general  as  to 
be  coterminous  with  the  kingdom  that  it  was  treated  as  void. 
That  is  to  say,  if  the  restraint  was  partial  in  its  operation  and 
was  otherwise  reasonable  the  contract  was  held  to  be  vaHd: 

(b)  Monopolies  were  disfined  by  Lord  Ooke  as  follows: 

'^'A  monopoly  is  an  institation,  or  allowance  by  the  king  by  his 
gtant,  commission,  or  otherwise  to  any  person  or  persons,  bodies 
poUtie  or  oerporate,  of  or  tor  the  sole  bnying,  seliia|&<  makins,  w>oriD> 
ing»  or  using  of  anyttiing,  whereby  any  person  or  persons,  bodies  politic 
or  corporate*  are  soaght  to  be  restrained  of  any  freedom  or  liberty 
that  they  had  before,  or  hindered  in  their  lawful  trade.*  (3  Inst. 
181,  c.  85.)- 

Hawkins  thus  defined  them: 

^'A  monopoly  is  an  allowance  by  the  king  to  a  particular  person 
or  persons  of  the  sole  buying,  selling,  making,  [52]  working,  or  nsing 
of  anything  whereby  the  subject  in  general  is  restrained  from  the 
freedom  of  mannfactnrlng  or  trading  which  he  had  before.'  (Hawk, 
p.  C.  bk.  1,  c  20.)  " 

The  frequent  granting  of  monopolies  and  the  struggle 
which  led  to  a  denial  of  the  power  to  create  them,  that  is  to 
say,  to  the  establishment  that  they  were  incompatible  with 
the  Englidi  constitution  is  known  to  all  and  need  not  be 
reviewed.    The  evils  which  led  to  the  public  outcry  against 

^nopolies  and  to  the  final  denial  of  the  power  to  make 
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thflm  nury  be  Unm  sommarily  ststed:  (1)  13ie  power  whidi 
the  monopoly  gave  to  the  one  who  enjoyed  it  to  fix  th»  prioe 
and  thereby  injure  the  pnblie;  (2)  tiie  power  which  it  en- 
gendered of  enabling  a  limitaticm  on  production ;  and,  (8) 
the  danger  of  deterioration  in  quality  of  the  monopolijDed 
article  which  it  was  deemed  was  the  inevitaUe  resultant  of 
the  monopolktio  control  over  its  production  and  sale.  As 
monopoly-  as  thus  conceived  onbraeed  only  a  consequence 
urising  from  an  exertion  of  socvereign  power,  no  express  re- 
stricticms  or  prc^bitions  obtained  against  the  creation  by 
an  individual  of  a  monopoly  as  sudu  But  as  it  was  oon- 
aidered,  at  least  so  far  as  the  necessaries  of  life  were  cob^ 
cemed,  that  individuals  by  the  abuse  of  their  right  to 
contract  might  be  able  to  usurp  the  power  arbitrarily  to 
enhance  prices,  one  of  the  wrongs  arising  from  monopoly, 
it  came  to  be  that  laws  were  passed  relating  to  offenses  such 
as  forestalling,  regrating  and  engrossing  by  which  prohibit 
tions  were  placed  upon  the  power  of  individuals  to  deal 
under  such  circumstances  and  conditions  as,  according  to  the 
concepticm  of  the  times,  created  a  presumption  that  the 
dealings  were  not  simply  the  honest  exertion  of  one's  right 
to  contract  for  his  own  benefit  unaccompanied  by  a  wrongful 
motti^  to  injure  others,  but  were  the  consequoDce  of  a  con- 
tract or  course  of  dealing  of  sudi  a  character  as  to  give  rise 
to  the  presumption  of  an  intent  to  injure  others  through  the 
means,  for  instance,  of  a  monopolistic  increase  of  prices. 
[5S]  This  is  illustrated  by  the  definition  of  engrossing 
found  in  the  statute,  5  and  6  Edw.  VI,  ch.  14,  as  follows: 

"  Whatsoever  person  or  persons  •  •  •  shall  oigross  or  get  into 
his  or  their  hands  by  buying,  contracting,  or  promise-taking,  other 
than  by  demise,  ^ant,  or  lease  of  land,  or  tithe^  any  com  growing  in 
the  flddSk  or  any  other  corn  or  grain,  butter,  cheesy  fish,  or  other  dead 
vtotoal,  whatsoever,  within  the  reelm  of  Bngland,  to  the  intent  to 
8^  the  same  again,  shaU  be  acc^ted,  reputed,  and  t&ten  an  nnlawfol 
engrosser  or  engrossers.** 

As  by  the  statutes  providing  against  engrossing  the  quan- 
tity engrossed  was  not  required  to  be  the  whole  or  a  proxi- 
mate part  of  the  whole  of  an  article^  it  is  clear  that  there 
was  a  wide  difference  between  monopoly  and  eng^coesing,  etc 
But  aa  the  principal  wrong  which  it  was  deemed  would  re- 
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ault  inNB  monopoly,  that  is,  an  enhancement  of  the  pnoe, 
was  the  same  wrong  to  which  it  was  thought  the  prohibited 
engrossment  would  give  rise,  it  came  to  pass  that  maoapclj 
and  engrossing  were  regarded  as  yirtually  one  and  iht  same 
thing.  In  other  words,  the  prohibited  act  of  engrossing  be- 
cause of  its  inevitable  accomplishment  of  one  of  the  evils 
deemed  to  be  engendered  by  mcmopoly,  came  to  be  referred 
to  as  being  a  mcmopoly  or  constituting  an  attempt  to  monopo- 
lize. Thus  PollcidFen,  in  his  argument  in  East  India  Com- 
pony  V.  Sandys  J  Skin.  165, 169,  said: 

**  By  commoii  law,  he  said  that  trade  is  free,  and  for  tbat  dted  8 
Inst  SI;  F.  B.  66;  1  BoU.  4;  tiiat  the  common  law  is  as  much  against 
•  monopoly '  as  ' engrossing;'  and  that  they  differ  only,  that  a  '  monop- 
oly '  is  by  patent  from  the  king,  the  other  is  by  the  act  of  the  subject 
between  party  and  party;  bat  that  the  mlBchiefB  are  the  same  from 
both,  and  there  is  the  same  law  against  both.  Moore,  678;  11  Bep.  84. 
The  sole  trade  of  anything  is  *  aigiossing '  ez  rei  natora,  for  whoso- 
ever hath  the  sole  trade  of  baying  and  selling  hath  'tngrnss^rt*  that 
trade;  and  who[Mj8oever  hath  the  sole  trade  to  any  country,  hath 
the  sole  trade  of  buying  and  selling  the  produce  of  that  country,  at 
hia  own  price,  which  is  an  '  oigrossing.'  ** 

And  by  operation  of  the  mental  process  whidi  led  to  con- 
sidering as  a  monopoly  acts  which  although  they  did  not  con- 
stitute a  monopoly  were  thought  to  produce  some  of  its  bane- 
ful effects,  so  also  because  of  the  impediment  or  burden  to 
the  due  course  of  trade  which  they  produced,  such  acts  csjne 
to  be  referred  to  as  in  restraint  of  trade.  This  is  shown  by 
my  Lord  Coke's  definition  of  monopoly  as  being  ^  an  institu- 
tion or  allowance  ^  ^  ^  whereby  any  person  or  persons, 
bodies  politic  or  corporate,  are  sought  to  be  restrained  of  any 
freedom  or  liberty  that  they  had  before  or  hindered  in  their 
lawful  trade."  It  is  illustrated  also  by  the  definition  which 
Hawkins  gives  of  monq>oly  wherein  it  is  said  that  the  effect 
of  monopoly  is  to  restrain  the  citizen  "  from  the  freedom  of 
manufacturing  or  trading  which  he  had  before."  And  see 
especially  the  opinion  of  Parker,  C.  J.,  in  MitcheU  v.  Rey- 
nolds (1711),  1  P.  T^^iams,  181,  where  a  classification  is 
made  of  monopoly  which  brings  it  generically  within  the 
descripticm  of  restraint  of  trade. 
^^  'fi^iMM'aliring  these  considerations,  the  situation  is  this: 
by  the  common  law  monopolies  were  unlawful  be- 
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ctnse  of  fheir  restriction  upon  individnal  freedom  of  con- 
tract and  their  injury  to  the  public;  (2)  that  as  to  neces- 
saries of  life  the  freedom  of  the  individual  to  deal  was  re- 
stricted where  the  nature  and  character  of  the  dealing  was 
such  as  to  engender  the  presumption  of  intent  to  bring  about 
at  least  one  of  the  injuries  which  it  was  deemed  would  result 
from  mcmopoly,  that  is  an  undue  enhancement  of  price;  (8) 
that  to  protect  the  freedom  of  contract  of  the  indiridual  not 
<mly  in  his  own  interest,  but  principally  in  the  interest  of 
the  conmion  weal,  a  contract  of  an  individual  by  which  he 
put  an  unreasonable  restraint  upon  himself  as  to  carrying  on 
his  trade  or  busi[65]ness  was  void.  And  that  at  common 
law  the  evils  consequent  upon  engrossing,  etc,  caused  those 
things  to  be  treated  as  coming  within  monopoly  and  some- 
times to  be  called  monopoly  and  the  same  considerations 
caused  monopoly  because  of  its  operation  and  effect,  to  be 
brought  within  and  spoken  of  generally  as  impeding  flie  due 
course  of  or  being  in  restraint  of  trade. 

From  the  development  of  more  accurate  economic  concep- 
tions and  the  changes  in  conditions  of  society  it  came  to  be 
recognized  that  the  acts  prohibited  by  the  engrossing,  fore- 
stalling, etc,  statutes  did  not  have  the  harmful  tendency 
which  they  were  presumed  to  have  when  the  legislation 
ooQceming  them  was  enacted,  and  therefore  did  not  justify 
the  presumption  which  had  previously  been  deduced  from 
them,  but,  on  the  contrary,  such  acts  tended  to  fructify  and 
develop  trade.  See  the  statutes  of  12th  George  m,  di.  71, 
enacted  in  1772,  and  statute  of  7  and  8  Victoria,  ch.  24, 
enacted  in  1844,  repealing  the  prohibitions  against  engross- 
ing, forestalling,  etc,  upon  the  express  ground  that  the  pro- 
hibited acts  had^come  to  be  considered  as  favorable  to  the 
development  of  and  not  in  restraint  of  trade.  It  is  remark- 
able that  nowhere  at  common  law  can  there  be  found  a 
prohibition  against  the  creaticm  of  monopoly  by  an  individ- 
omL  This  would  seem  to  manifest,  dther  consciously  or 
intuitively,  a  profound  conception  as  to  the  inevitable 
<^>eration  of  economic  forces  and  the  equipoise  or  balance  in 
favor  of  the  protection  of  the  rights  of  individuals  which 
resulted.    Hut  is  to  say,  as  it  was  deemed  that  monopoly 
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in  the  concrete  oouM  only  arise  from  an  act  of  aoverca^ 
power,  and,  such  soyereign  pow^  being  resUuined,  prohibi- 
tions  as  to  individuals  were  directed,  not  against  the  creation 
of  monopoly,  but  were  only  applied  to  such  acts  in  relaticm 
to  particular  subjects  as  to  which  it  was  deemed,  if  not 
restrained,  some  of  the  consequences  of  monopoly  mi^t 
result.  After  all,  this  was  but  an  instinctive  recognition  [5ft] 
of  the  truisms  that  the  course  of  trade  could  not  be  made 
free  by  obstructing  it,  and  that  an  individual's  ri^t  to  trade 
could  not  be  protected  by  destroying  such  right 

From  the  review  just  made  it  clearly  results  that  outside 
of  the  restrictions  resulting  from  the  want  of  power  in  an 
individual  to  volimtarily  and  unreasonably  restrain  his  right 
to  carry  on  his  trade  or  business  and  outside  of  the  want  of 
right  to  restrain  the  free  course  of  trade  by  contracts  or  acts 
which  implied  a  wrongful  purpose,  freedom  to  contract  and 
to. abstain  from  contracting  and  to  exercise  every  reasonable 
right  incident  thereto  became  the  rule  in  the  English  law. 
The  scope  and  effect  of  this  freedom  to  trade  and  contract  is 
clearly  shown  by  the  decision  in  Mogul  SteamafUp  Co.  v. 
McGregor  (1892),  A.  C.  25.  While  it  is  true  that  the  de- 
cision of  the  House  of  Lords  in  the  case  in  question  was 
announced  shortly  after  the  passage  of  the  Anti-Trust  Act, 
it  serves  reflexly  to  show  the  exact  state  of  the  law  In  Eng- 
land at  the  time  the  anti-trust  statute  was  enacted. 

In  this  country  also  the  acts  from  which  it  was  deemed 
there  resulted  a  part  if  not  all  of  the  injurious  consequences 
ascribed  to  monopoly,  came  to  be  referred  to  as  a  monopoly 
itself.  In  other  words,  here  as  had  been  the  case  in  England, 
practical  conmion  sense  caused  attention  to  be  concentrated 
not  iy)on  the  theoretically  correct  name  to  be  given  to  the 
condition  or  acts  which  gave  rise  to  a  harmful  result,  but 
to  the  result  itself  and  to  the  remedying  of  the  evils  which 
it  produced.  The  statement  just  made  is  illustrated  by  an 
early  statute  of  the  Province  of  Massachusetts,  that  is,  chap- 
31  of  the  laws  of  17*78-1779,  by  which  monopoly  and  fore- 
stalling were  expressly  treated  as  one  and  the  same  thing. 

It  is  also  true  that  while  the  principles  concerning  con- 
tracts in  restraint  of  trade,  that  is,  voluntary  restraint  nut 
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by  a  person  on  his  ligjbi  to  pursue  his  calling,  hence  only 

operating  subjectively,   came   generally   to   be   reeogiuzed 

[67]  in  accordanoD  with  the  English  rule,  it  came  morooyer 

to  pass  that  oontracts  or  acts  which  it  was  considered  had  a 

monopolistic  tendency,  eq)ecially  those  which  were  thou^it 

to  unduly    diminish    competition    and    hence    to  enhance 

prices— in  other  words,  to  jnonopolize — came  also  in  a  geofiric 

sense  to  be  spoken  of  and  treated  as  they  had  been  in  l&ug-^ 

land,  as  restricting  the  due  course  of  trade,  and  therefore 

as  being  in  restraint  of  trade.    The  dread  of  mcmopoly  as 

an  emanation  of  governmental  power,  while  it  passed  at  an 

early  date  out  of  mind  in  this  country,  as  a  result  of  the 

structure  of  our  Government,  did  not  serve  to  assuage  the 

fear  as  to  the  evil  consequences  which  mig^t  arise  from  the 

acts  of  individuals  producing  or  tending  to  produce  the  c<m- 

aequences  of  monopoly.    It  resulted  that  treating  such  acts  as 

we  have  said  as  amounting  to  monopoly,  sometimes  constitu* 

tional  restrictions,  again  legislative  enactments  or  judicial  de* 

dsions,  served  to  enforce  and  illustrate  the  purpose  to  prevent 

the  occurrence  of  the  evils  recognized  in  the  mother  country 

as  consequent  upon  monopoly,  by  providing  against  contracts 

or  acts  of  individuals  or  combinations  of  individuals  or 

eorporations  deemed  to  be  conducive  to  such  results.     To 

refer  to  the  constitutional  or  legislative  provisions  on  the 

subject  or  many  judicial  decisions  which  illustrate  it  would 

unnecessarily  prolong  this  opinion.    We  append  in  the  mar* 

gin  a  note  to  treatises,  etc.,  wherein  are  contained  references 

to  constitutional  and  statutory  provisions  and  to  numerous 

decisions,  etc.,  relating  to  the  subject.<> 

It  will  be  found  that  as  modem  conditions  arose  the  trend 
of  legislation  and  judicial  decision  came  more  and  more  to 
adapt  the  recognized  restrictions  to  new  manifestations  of 
conduct  or  of  dealing  i^Hich  it  was  thought  [58]  justified 
the  inference  of  intent  to  do  the  wrongs  which  it  had  been 
the  purpose  to  prevent  from  the  beginning.    The  evolution 

■•Purdy's  Beach  on  PrlYate  Corpora tiona,  voL  2,  pp.  1408,  et  eeq., 
dutplcr  on  Tmata  aad  ibmopoaea;  Ck)Oke  on  Tniaeand  Laibor  Ooh« 
biiiatioiifl.  Aop.  II,  pp.  191^195;  Am.  •Jb  Ei|g.  Ikugr.  LAW.  2d  ed.,  articla 
**  MfliM>poUfia  and  Tnista,"  pp.  8i4,  at  ae«i. 
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is  dearly  pointed  out  in  NaHancH  Cotton  OU  Co.  t.  Texoi^ 
197  U.  S.  116,  and  Shawnee  Compress  Co.  v.  Anderson^  209 
U.  S.  428;  and,  indeed,  will  be  found  to  be  illustrated  in 
various  aspects  by  the  decisions  of  this  court  which  have 
been  ccmcemed  with  the  enforcement  of  the  act  we  are  now 
considering. 

Without  going  into  detail  and  but  veiy  briefly  surveying 
the  whole  field,  it  may  be  with  accuracy  said  that  the  dread 
of  enhancement  of  prices  and  of  other  wrongs  which  it  was 
thought  would  flow  from  the  undue  limitation  on  competitive 
conditions  caused  by  contracts  or  other  acts  of  individuals 
or  corporations,  led,  as  a  matter  of  public  policy,  to  the  pro- 
hibition or  treating  as  illegal  all  contracts  or  acts  which 
were  unreasonably  restrictive  of  competitive  conditions, 
either  from  the  nature  or  character  of  the  contract  or  act  or 
where  the  surrounding  circumstances  were  such  as  to  justify 
the  conclusion  that  they  had  not  been  entered  into  or  per- 
formed with  the  legitimate  purpose  of  reasonably  forward- 
ing personal  interest  and  developing  trade,  but  on  the  con- 
trary were  of  such  a  character  as  to  give  rise  to  the  inference 
or  presumption  that  they  had  been  entered  into  or  done  with 
the  intent  to  do  wrong  to  the  general  public  and  to  limit 
the  right  of  individuab,  thus  restraining  the  free  flow  of 
conunerce  and  tending  to  bring  about  the  evils,  such  as  en- 
hancement of  prices,  which  were  considered  to  be  against 
public  poller^.  It  is  equally  true  to  say  that  the  survey  of 
the  legislation  in  this  country  on  this  subject  from  the  be- 
ginning will  show,  depending  as  it  did  upon  the  economic 
conceptions  which  obtained  at  the  time  when  the  legislation 
was  adopted  or  judicial  decision  was  rendered,  that  con- 
tracts or  acts  were  at  one  time  deemed  to  be  of  such  a  char- 
acter as  to  justify  the  inference  of  wrongful  intent  whidi 
were  at  another  period  thought  not  to  be  [69]  of  that  char- 
acter. But  this  again,  as  we  have  seen,  simply  followed  the 
line  of  development  of  the  law  of  England. 

Let  us  consider  the  language  of  the  first  and  second  aeo- 
tions,  guided  by  the  principle  that  where  words  are  employed 
in  a  statute  which  had  at  the  time  a  well-known  meaning  tdb 
ooDunon  law  or  in  the  law  of  this  country  they  are  presumed 
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to  have  been  osed  in  that  sense^unless  the  cont^. compels 
to  the  contrary.* 

As  to  the  first  seetion,  the  words  to  be  interprated  are: 

"Ihrtfy  contract,  combtoation  in-the  form  of  tmst  or  •Cbonrlae,-or 
coiii|ilrac7  In  restraint  of  trade  or  oomaBerce  *  *  *  Is  lieiakgr 
4eclared  to  be  iU«saL*' 

As  there  is  no  rwmt  for  dispute  that  the  statute  was  in- 
tended to  formulate  a  rule  for  the  regulation  of  interstate 
and  foreign  commeroe,  the  question  is  what  was  the  rale 
which  it  adopted! 

In  view  of  the  oommcm  low  and  the  law  in  this  country 
as  to  restraint  of  trade,  whidi  we  have  reviewed,  and  the 
ilhiminating  effect  which  that  history  must  have  under  the 
rule  to  which  we  have  referred,  we  think  it  results: 

(a)  That  the  context  manifests  that  the  statute  was  dmm 
in  the  light  of  the  existing  practical  cooceptdon  of  the  li^w 
of  restraint  of  trade,  because  it  groups  as  within  that  class, 
not  only  eontraets  wiMk  were  in  restraint  of  trade  in  the 
subjective  sense,  but  all  contracts  or  acts  which  theoretically 
were  attempts  to  monopdise,  yet  whioh  in  practice  had  come 
to  be  considered  as  in  restraint  of  trade  in  a  broad. sense. 

{b)  That  in  view  of  the  many  new  forms  of  contracts 
and  combinations  which  were  being  evolved  from  existing 
economic  conditions,  it  was .  deemed  essential  by  an  all- 
embiacing  enumeration  to  make  sore  that  no  form  of  c<m- 
tract  or  combination  by  which  an  undue  restraint  of  [tfk] 
interstate  or  foreign  commerce  was  brought  abo^t  could 
save  such  restraint  from  condemnation.  The  statute  under 
this  view  evidenced  the  intent  not  to  restrain  tiiB  right  to 
make  and  enforce  contracts,  whether  resulting  from  com- 
Innation  or  otherwise,  which  did  not  unduly  restrain  inter- 
state or  foreign  ccRnmerce,  but  to  protect  that  ccnuneree 
frran  being  restrained  by  methods,  whether  old  or  new, 
whidi  would  constitute  an  interference  that  is  an  undue 
restraint. 

•Bwearingen  v.  Unit^  8inte9, 161  U.  S.  446;  United  States  v.  Wong 
Khn  Ark,  169  U.  S.  649;  Keck  v.  UnUed  States.  172  U.  &  446;  Kepner 
V.  JMted  atates.  196  U.  &  100,  126. 
95825^— VOL  4—17 9 
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(e)  And  as  the  contracts  or  acts  embraced  in  the  pro- 
vision were  not  expressly  defined,  since  the  enumeration 
addressed  itself  simply  to  classes  of  acts,  those  classes  being 
broad  enough  to  embrace  every  conceivable  contract  or  com- 
bination  which  could  be  made  concerning  trade  or  commerce 
or  the  subjects  of  such  commerce,  and  thus  caused  any  act 
done  by  any  of  the  enumerated  methods  anywhere  in  the 
whole  field  of  human  activity  to  be  illegal  if  in  restraint 
of  trade,  it  inevitably  follows  that  the  provision  necessarily 
called  for  the  exercise  of  judgment  which  required  that  some 
standard  should  be  resorted  to  for  the  purpose  of  determining 
whether  the  prcdiitntions  contained  in  the  statute  had  or 
had  not  in  any  given  case  been  violated.  Thus  not  specifying 
but  indubitably  contemplating  and  requiring  a  standard,  it 
follows  that  it  was  intended  that  the  standard  of  reason 
which  had  been  applied  at  the  common  law  and  in  this 
country  in  dealing  with  subjects  of  the  diaracter  embraced 
by  the  statute,  was  intended  to  be  the  measure  used  for 
the  purpose  of  determining  whether  in  a  givoi  case  a  par- 
ticular act  had  or  had  not  brought  about  the  wrong  against 
which  the  statute  provided. 

And  a  consideration  of  the  text  of  the  second  section 
serves  to  establish  that  it  was  intended  to  supplement  the 
first  and  to  make  sure  that  by  no  possible  guise  could  the 
public  policy  embodied  in  the  first  section  be  frustrated  ot 
evaded.    Ihe  prohibitions  of  the  second  embrace — 

lil]  **  every  person  who  shall  monopolize,  or  attempt  to  monopolise, 
or  combine  or  conspire  with  any  other  person  or  persona,  to  monopo- 
Use  any  part  ef  tte  trade  or  commerce  among  the  several  states,  or 
with  foreign  nations,    •    ♦    ♦ " 

By  reference  to  the  terms  of  §  8  it  is  certain  that  the  word 
person  clearly  implies  a  corporation  as  well  as  an  individuaL 

The  commerce  referred  to  by  the  words  "  any  part "  con- 
stmed  in  the  light  of  the  manifest  purpose  of  the  statute 
has  both  a  geographical  and  a  distributive  significance,  that 
is  it  include  any  portion  of  the  United  States  and  any  one 
of  the  classes  of  things  forming  a  part  of  interstate  or 
foreign  commerce. 

Undoubtedly,  the  words  **to  monopolize''  and  "monopo- 
lize'' as  used  in  the  section  reach  every  act  bringing  about 
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the  prohibited  results.  The  ambiguity,  if  any,  is  inrolved 
in  determining  what  is  intended  l^  monopolize.  But  this 
ambiguity  is  readily  dispelled  in  the  light  of  the  previous 
histcMry  of  the  law  of  restraint  of  trade  to  which  we  have 
referred  and  the  indicati<m  which  it  gives  of  the  practical 
evolution  by  which  monopoly  and  the  acts  which  produce 
the  same  result  as  monopoly,  that  is,  an  undue  restraint  of 
the  course  of  trade,  all  came  to  be  spoken  of  as,  and  to  be 
indeed  synonymous  with,  restraint  of  trade.  In  other  words, 
having  by  the  first  section  forbidden  all  means  of  monopo- 
lizing trade,  that  is,  unduly  restraining  it  by  means  of  every 
contract,  combination,  etc.,  the  second  section  seeks,  if  pos- 
sible, to  make  the  prohibitions  of  the  act  all  the  more  com- 
plete and  perfect  by  embracing  all  attempts  to  reach  the 
end  prohibited  by  the  first  section,  that  is,  restraints  of 
trade,  by  any  attempt  to  monopolize,  or  monopolization 
thereof,  even  although  the  acts  by  which  such  results  are 
attempted  to  be  brought  about  or  are  brought  about  be  not 
embraced  within  the  general  enumeration  of  the  first  sec- 
tion. And,  of  course,  when  the  second  section  is  thus  har- 
monized with  and  made  as  it  [63]  was  intended  to  be  the 
complement  of  the  first,  it  becomes  obvious  that  the  criteria 
to  be  resorted  to  in  any  given  case  for  the  purpose  of  ascer* 
taining  whether  violations  of  the  section  have  been  com- 
mitted, is  the  rule  of  reason  guided  by  the  established  law 
and  by  the  plain  duty  to  enforce  the  prohibitions  of  the  act 
and  thus  the  public  policy  which  its  restrictions  were  ob- 
viously enacted  to  subserve.  And  it  is  worthy  of  observa- 
tion, as  we  have  previously  remarked  concerning  the  com- 
mon law,  that  although  the  statute  by  the  comprehensiveness 
of  the  enumerations  embodied  in  both  the  first  and  second 
sections  makes  it  certain  that  its  purpose  was  to  prevent  un- 
due restraints  of  every  kind  or  nature,  nevertheless  by  the 
omission  of  any  direct  prohibition  against  monopoly  in  the 
concrete  it  indicates  a  consciousness  that  the  freedom  of  the 
individual  right  to  contract  when  not  unduly  or  improperly 
exercised  was  the  most  efficient  means  for  the  prevention  of 
monopoly,  since  the  operation  of  the  centrifugal  and  centrip- 
etal forces  resulting  from  the  right  to  freely  contract  was 
the  means  by  which  monopoly  would  be  inevitably  prevented 
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if  no  extraneous  or  sovereign  power  imposed  it  and  no  right 
to  make  unlawful  oontracts  having  a  monopolistic  tendency 
were  permitted.  In  other  words  that  freedom  to  contract 
was  the  essence  of  freedom  from  undue  restraint  on  the  right 
to  contract 

Clear  as  it  seems  to  us  is  the  meaning  of  the  provisions  of 
the  statute  in  the  light  of  the  review  which  we  have  made, 
nevertheless  before  definitively  applying  that  meaning  it  be- 
hooves us  to  consider  the  contentions  urged  on  one  side  or 
the  other  concerning  the  meaning  of  the  statute,  which,  if 
maintained,  would  give  to  it,  in  some  aspects  a  much  wider 
and  in  every  view  at  least  a  somewhat  different  significance 
And  to  do  this  brings  us  to  the  second  question  which,  at 
the  outset,  we  have  stated  it  was  our  purpose  to  consider  and 
dispose  ol 

[68]  Second.  The  contentwns  of  the  parties  ae  to  the 
meaning  of  the  statute  and  the  decisions  of  this  court  relied 
upon  concerning  those  contentions. 

In  substance,  the  propositions  urged  by  the  (jovenuneat 
are  reducible  to  this:  That  the  language  of  the  statute  em- 
braces every  contract,  combination,  etc.,  in  restraint  of  trade, 
and  hence  its  text  leaves  no  room  for  the  exercise  of  judg- 
ment, but  simply  imposes  the  plain  duty  of  applying  its  pro- 
hibitions to  every  case  within  its  literal  language.  The  error 
involved  lies  in  assuming  the  matter  to  be  decided.  This  is 
true  because  as  the  acts  which  may  come  under  the  classes 
stated  in  the  first  section  and  the  restraint  of  trade  to  which 
that  section  applies  are  not  specifically  enumerated  or  de- 
fined, it  is  obvious  that  judgment  must  in  every  case  be  called 
into  play  in  order  to  determine  whether  a  particular  act  is 
embraced  within  the  statutory  classes,  and  whether  if  the  act 
is  within  such  classes  its  nature  or  effect  causes  it  to  be  a  i^- 
straint  of  trade  within  the  intendment  of  the  act.  To  hold 
to  the  contrary  would  require  the  condusion  either  that 
every  contract,  act  or  combinatio;a  of  any  kind  or  nature, 
whether  it  operated  a  restraint  on  trade  or  not,  was  within 
the  statute,  and  thus  the  statute  would  be  destructive  of  all 
right  to  contract  or  agree  or  combine  in  any  resp^t  what- 
ever as  to  subjects  embrficed  in  interstate  trade  or  commerce, 
or  if  this  conclusicm  were  not  reached,  then  the  contention 
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wonM  require  it  to  be  held  that  as  the  statute  did  not  define 
the  things  to  which  it  related  and  excluded  resort  to  the  only 
means  by  which  the  acts  to  which  it  relates  could  be  ascer- 
tained— the  light  ^of  reason — ^the  enforcement  of  the  statute 
was  impossible  because  of  its  uncertainty.  The  merely  ge- 
neric enumeration  which  the  statute  makes  of  the  acts  to 
whidi  it  refers  and  the  absence  of  any  definition  of  restraint 
of  trade  as  used  in  the  statute  leaves  room  for  but  one  con- 
clusion, which  is,  that  it  was  expressly  designed  not  to  unduly 
limit  the  appli[64]cation  of  the  act  by  precise  definition,  but 
whUe  clearly  fixing  a  standard,  that  is,  by  defining  the  ul- 
terior boundaries  which  could  not  be  transgressed  with  im- 
punity, to  leave  it  to  be  determined  by  the  light  of  reason, 
guided  by  the  principles  of  law  and  the  duty  to  apply  and 
enfOTce  the  public  policy  embodied  in  the  statute,  in  every 
given  case  whether  any  particular  act  or  contract  was  within 
the  ccmtemplation  of  the  statute. 

But,  it  is  said,  persuasive  as  these  views  may  be,  they  may 
not  be  here  applied,  because  the  previous  decisions  of  this 
court  have  given  to  the  statute  a  meaning  which  expressly 
excludes  the  construction  which  must  result  from  the  reason- 
ing stated.  The  cases  are  United  States  v.  Freight  Associ- 
ation^ 166  U.  S.  290,  and  United  States  v.  JoirU  Traffic  Asso- 
ciation^ 171  U.  S.  605.  Both  ttie  cases  involved  the  legality 
of  combinaticms  or  associations  of  railroads  engaged  in  inter- 
slate  commerce  for  the  purpose  of  controlling  the  conduct  of 
the  parties  to  the- association  or  combination  in  many  partic- 
ulars. The  association  or  combination  was  assailed  in  each 
case  as  being  in  vidaton  of  the  statute.  It  was  held  that 
th^  were.  It  is  undoubted  that  in  the  opinion  in  each  case 
general  language  was  made  use  of,  which,  when  separated 
from  its  context,  would  justify  the  conclusion  that  it  was  de- 
cided that  reason  could  not  be  resorted  to  for  the  purpose  of 
determining  whether  tiie  acts  complained  of  were  within  the 
statute.  It  is,  however,  also  true  that  the  nature  and  char- 
acter of  the  contract  or  agreement  in  each  case  was  fully  re- 
ferred to  and  suggestions  as  to  their  unreasonableness  pointed 
out  in  order  to  indicate  that  they  were  within  the  prohibi- 
tions of  the  statute.  As  l^e  cases  cannot  by  any  possft>le  con- 
oq^tion  be  treated  as  authoritative  without  the  certitude  that 
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reason  was  resorted  to  for  the  purpose  of  deciding  them,  it 
follows  as  a  matter  of  course  that  it  must  have  been  hdd  by 
the  light  of  reason,  since  the  conclusion  could  not  have  been 
otherwise  reached,  that  the  assailed  [65]  contracts  or  agree- 
m^its  were  within  the  general  enumeration  of  the  statute, 
and  that  their  operation  and  effect  brought  about  the  restraint 
of  trade  which  the  statute  prohibited.  This  being  inevitable, 
the  deduction  can  in  reason  only  be  this:  That  in  the  cases  re- 
lied upon  it  having  been  foimd  that  the  acts  complained  of 
were  within  the  statute  and  operated  to  produce  the  injuries 
which  the  statute  forbade,  that  resort  to  reason  was  not  per- 
missible in  order  to  allow  that  to  be  done  which  the  statute 
prohibited.  This  being  true,  the  rulings  in  the  cases  relied 
upon  when  rightly  appreciated  were  therefore  this  and  noth- 
ing more:  That  as  considering  the  contracts  or  agreements, 
their  necessary  effect  and  the  character  of  the  parties  by  whom 
they  were  made,  they  were  clearly  restraints  of  trade  within 
the  purview  of  the  statute,  they  could  not  be  taken  out  of  that 
category  by  indulging  in  general  reascming  as  to  the  expedi- 
ency or  non-expediency  of  having  made  the  contracts  or  the 
wi^om  or  want  of  wisdom  of  the  statute  which  prohibited 
their  being  made.  That  is  to  say,  the  cases  but  decided  that 
the  nature  and  character  of  the  contracts,  creating  as  they 
did  a  conclusive  presumption  which  brought  them  within  the 
statute,  such  result  was  not  to  be  disregarded  by  the  substi- 
tution of  a  judicial  appreciation  of  what  the  law  ought  to  be 
for  the  plain  judicial  duty  of  enforcing  the  law  as  it  was 
made. 

But  aside  from  reasoning  it  is  true  to  say  that  the  cases 
relied  upon  do  not  when  rightly  construed  sustain  the  doc- 
trine contended  for  is  established  by  all  of  the  numerous  de- 
cisions of  this  court  which  have  applied  and  enforced  the 
Anti-Trust  Act,  since  they  all  in  the  very  nature  of  things 
rest  upon  the  premise  that  reascm  was  the  guide  by  which 
the  provisions  of  the  act  were  in  every  case  int^preted.  In- 
deed intermediate  the  decision  of  the  two  cases,  that  is,  after 
the  decision  in  the  Freight  Association  case  and  before  the 
decision  in  the  Joint  Trafj^  cascj  the  case  of  Hopkins  v. 
United  States^  171  U.  S.  578,  was  de[66]oided,  the  opinion 
being  delivered  by  Mr.  Justice  Peckham,  who  wrote  both  the 
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(^niii<His  in  the  Freight  Associatian  and  the  Joint  Traffh 
00869.    And,  referring  in  the  Hopkins  case  to  the  broad 
claim  made  as  to  the  rule  of  interpretation  announced  in  the 
Freight  Aesociation  case^  it  was  said  (p.  592)  : 

"  To  treat  as  eond«nned  by  the  act  all  agreements  under  which,  as 
a  result,  the  cost  of  coodocting  an  interstate  commercial  business  may 
be  increased  woold  enlarge  the  application  of  the  act  tar  b^ond  the 
fair  meaning  of  the  language  used.  There  must  be  aome  direct  and 
immediate  effect  upon  interstate  conmieree  in  order  to  come  within 
the  act" 

And  in  the  Joint  Traffic  case  this  statement  was  expressly 
reiterated  and  approved  and  illustrated  by  example;  like 
limitation  on  the  general  language  used  in  Freight  Associa- 
tion and  Joint  Traffic  cases  is  also  the  dear  result  of  Bement 
V.  National  Harrow  Co.^  186  U.  S.  70,  92,  and  especially  of 
Cincinnati  Packet  Co.  v.  Bay^  200  U.  S.  179. 

If  the  criterion  by  which  it  is  to  be  determined  in  all  cases 
whether  every  contract,  combination,  etc,  is  a  restraint  of 
trade  within  the  intendment  of  the  law,  is  the  direct  or  in- 
direct effect  of  the  acts  involved,  then  of  course  the  rule  of 
reason  becomes  the  guide,  and 'the  construction  whidi  we 
have  given  the  statute,  instead  of  being  refuted  by  the  cases 
relied  upon,  is  by  those  cases  demonstrated  to  be  correct. 
This  is  true,  because  as  the  construction  which  we  have  de- 
duced from  the  history  of  the  act  and  the  analysis  of  its  text 
is  simply  that  in  every  case  where  it  is  claimed  that  an  act 
or  acts  are  in  violation  of  the  statute  the  rule  of  reason,  in 
the  light  of  the  principles  of  law  and  the  public  policy  which 
the  act  embodies,  must  be  applied.  From  this  it  follows, 
since  that  rule  and  the  result  of  the  test  as  to  direct  or  indi- 
rect, in  their  ultimate  aspect,  come  to  one  and  the  same  thing, 
that  the  difference  between  the  two  is  therefore  only  that 
which  obtains  between  things  which  do  not  differ  at  all. 

[67]  If  it  be  true  that  there  is  this  identity  of  result 
between  the  rule  intended  to  be  applied  in  the  Freight  Asso- 
ciation case^  that  is,  the  rule  of  direct  and  indirect,  and  the 
rule  of  reason  which  under  the  statute  as  we  construe  it 
should  be  here  applied,  it  may  be  asked  how  was  it  that  in 
the  opinion  in  the  Freight  Association  case  much  considera- 
tion was  given  to  the  subject  of  whether  the  agreement  or 
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oombmation  which  was  iiiToIved  in  that  case  could  be  taken 
out  of  the  prohibitions  of  the  statute  upon  the  theory  of  its 
reasonableness.  The  question  is  pertinent  and  must  be  fully 
and  frankly  met,  for  if  it  be  now  deemed  that  the  Freight 
Association  case  was  mistakenly  decided  or  too  broadly 
stated,  the  doctrine  which  it  announced  should  be  either 
expressly  overruled  or  limited. 

The  ocmfusicm  which  gives  rise  to  the  question  results  from 
failing  to  distinguish  between  the  want  of  power  to  take  a 
case  which  by  its  terms  or  the  circumstances  which  sur- 
rounded it,  considering  among  such  circimistances  the  charac- 
ter of  the  parties,  is  plainly  within, the  statute,  out  of  the 
operation  of  the  statute  by  resort  to  reason  in  effect  to 
establish  that  the  contract  ought  not  to  be  treated  as  within 
the  statute,  and  the  duty  in  every  case  where  it  becomes 
necessary  from  the  nature  and  character  of  the  parties  to 
decide  whether  it  was  within  the  statute  to  pass  upon  that 
question  by  the  light  of  reason.  This  distinction,  we  think, 
serves  to  point  out  what  in  its  ultimate  conception  was  the 
thought  imderlying  the  reference  to  the  rule  of  reason  made 
in  the  Freight  Association  casCy  especially  when  such  refer- 
ence is  interpreted  by  the  context  of  the  opinion  and  in  the 
light  of  the  subsequent  opinion  in  the  Hopkins  case  and  in 
Cincinnati  Packet  Company  v.  Bay,  200  U.  S.  179. 

And  in  order  not  in  the  slightest  degree  to  be  wanting  in 
frankness,  we  say  that  in  so  far,  however,  as  by  separating 
the  general  language  used  in  the  opinions  in  the  Freight 
Association  and  Joint  Traffic  cases  from  the  con-  [68]  text 
and  the  subject  and  parties  with  which  the  cases  were  con- 
cerned, it  may  be  conceived  that  the  language  referred  to 
conflicts  with  the  ccmstruction  which  we  give  the  statute, 
they  are  necessarily  now  limited  and  qualified.  We  see  no 
possible  escape  from  this  conclusion  if  we  are  to  adhere  to 
the  many  cases  decided  in  this  court  in  which  the  Anti-Trust 
Law  has  been  applied  and  enforced  and  if  the  duty  to  apply 
and  enforce  that  law  in  the  future  is  to  continue  to  exist. 
The  first  is  true,  because  the  construction  which  we  now  gfive 
the  statute  does  not  in  the  slightest  degree  conflict  with  a 
single  previous  case  decided  concerning  the  Anti-Trust  Law 
aside  from  the  contention  as  to  the  Freight  Association  and 


Digitized  by  VjOOQ IC 


SX4KDAB&  OHi  CD.  tT.  XJKimy  SIATB8.  tVt 

Mm  Traffic  mms,  and  beoatiM  every  cme*  of  tiiose  casd0 
applied  the  rule  of  reason  for  the  purpose  of  determinin|f 
whether  the  subject  befbre  the  court  was  within  the  statute. 
The  second  is  also  true,  nnoe,  as  we  have  already  pointed 
out,  unaided  by  the  light  of  reason  it  is  impossible  to  under- 
stand how  the  statute  may  in  the  future  be  enforced  and  the 
public  policy  which  it  es^lishes  be  made  efficacious. 

So  far  as  the  objections  of  the  defendants  are  concerned 
they  are  all  embraced  under  two  headings: 

(a)  That  the  act,  even  if  the  a-v^rments  of  the  bill  be  true^ 
cannot  be  constitutionally  applied,  because  to  do  so  would 
extend  the  power  of  Congress  to  subjects  dehors  the  reach  of 
its  aothcnity  to  regulate  commerce,  by  enabliug  that  body 
to  deal  with  mere  questions  of  production  of  commodities 
within  the  States.  But  all  the  structure  upon  which  this 
argument  proceeds  is  based  upon  the  decision  in  United 
States  V.  E.  G.  Knight  Co.,  156  U.  S.  1.  The  view,  however, 
whidi  the  argument  takes  of  that  case  and  the  arguments 
baaed  upon  that  view  have  been  so  r^eatedly  pressed  upon 
this  court  in  connection  with  the  interpretation  and  enfcme- 
ment  of  the  Anti-Trust  Act,  and  have  been  so  necessarily  and 
expressly  decided  to  be  unsound  as  to  cause  the  contentions 
to  be  plainly  foreclosed  and  to  require  no  ex[69]press 
notice.  United  States  v.  Northern  Securities  Co.,  198  U.  S. 
197,  334;  Loewe  v.  Lawlor,  208  U.  S.  274;  Stoift  A  Co.  v. 
United  States,  196  U.  S.  375;  Montaffue  v.  Lowry,  193  U.  S. 
38;  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  423, 

(h)  Many  arguments  are  pressed  in  various  forms  of 
statement  which  in  substance  amount  to  contending  that  the 
statute  cannot  be  applied  under  the  f  act6  of  this  case  without 
impairing  rights  of  property  and  destroying  the  freedom  of 
contract  or  trade,  which  is  essentially  necessary  to  the  well- 
being  of  society  and  which  it  is  insisted  is  protected  by  the 
ooostitntional  guaranty  of  due  process  of  law.  But  the  ulti- 
mate foundation  of  all  these  arguments  is  the  assumption 
that  reason  may  not  be  resorted  to  in  interpreting  and  apply- 
ing the  statute,  and  therefore  that  the  statute  unreasonably 
restricts  the  right  to  contract  and  unreasonably  operates 
upon  the  right  to  aoquire  and  hold  property.  As  the  premise 
'm  demoDstaated  to  be  unsimnd  by  the  construction  we  have 
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given  the  statute,  of  ooiirse  the  propositionB  which  rest  upon 
that  premise  need  not  be  further  noticed. 

So  far  as  the  arguments  proceed  upon  the  conception  that 
in  view  of  the  generality  of  the  statute  it  is  not  susceptible 
of  being  enforced  by  the  courts  because  it  cannot  be  carried 
out  without  a  judicial  exertion  of  legislative  power,  they  are 
clearly  unsound.  The  statute  certainly  generically  enumer- 
ates the  character  of  acts  which  it  prohibits  and  the  wnmg 
which  it  was  intended  to  prevent  The  propositions  there- 
fore but  insist  that,  consistentiy  with  the  fundamental  prin- 
ciples of  due  process  of  law,  it  never  can  be  left  to  the 
judiciary  to  decide  whether  in  a  given  case  particular  acts 
come  within  a  generic  statutory  provisicHi.  But  to  reduce  the 
propositions,  however,  to  this  their  final  meaning  makes  it 
clear  that  in  substance  they  deny  the  existence  of  essmtial 
legislative  authority  and  challenge  the  right  of  the  judiciary 
to  perform  duties  which  that  department  of  the  government 
has  exerted  from  [70]  the  beginning.  This  is  so  dear  as  to 
require  no  elaboration.  Yet,  let  us  d^nonstrate  that  which 
needs  no  demonstration,  by  a  few  obvious  examples.  Take 
for  instance  the  familiar  cases  where  the  judiciary  is  called 
upon  to  determine  whether  a  particular  act  or  acts  are  within 
a  given  prohibition,  depending  upon  wrongful  intent  Take 
questions  of  fraud.  Consider  the  power  which  must  be  exer- 
cised in  every  case  where  the  courts  are  called  upon  to  de- 
termine whether  particular  acts  are  invalid  which  are,  ab- 
stractiy  speaking,  in  and  of  themselves  valid,  but  which  are 
asserted  to  be  invalid  because  of  their  direct  effect  upon 
interstate  commerce^ 

We  come  then  to  the  third  propositicm  requiring  consid- 
eration, vis : 

Third.  The  facU  and  the  appUoatian  of  the  statute  to 
them. 

Beyond  dispute  the  proofs  establish  substantially  as  alleged 
in  ^e  bill  the  following  facts: 

L  The  creati(m  of  the  Standard  Oil  Company  of  (Hiio; 

2.  The  organization  of  the  Standard  Oil  Trust  of  1883, 
and  also  a  previous  one  of  1879,  not  referred  to  in  the  bill, 
and  the  proceedings  in  the  supreme  court  of  Ohio,  cofani- 
nating  in  a  decree  based  upon  the  finding  thai  the  oompany 
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wfts  unlawfully  a  party  to  that  trust;  the  transfer  by  the 
trustees  of  stocks  in  certain  of  the  companies;  the  contempt 
proceedings;  and,  finally,  the  increase  of  the  capital  of  the 
Standard  Oil  Company  of  New  Jersey  and  the  acquisition 
by  that  company  of  the  shares  of  the  stock  of  the  other  cor- 
porations in  exdiange  for  its  certificates. 

The  yast  amount  of  property  and  the  possibilities  of 
&r-reaching  omtrol  which  resulted  from  the  facta  last 
stated  are  shown  by  the  statement  which  we  have  pre- 
viously annexed  concerning  the  parties  to  the  trust  agree- 
ment of  1882,  and  the  corporations  whose  stock  was  held 
by  the  trustees  under  the  trust  and  which  came  therefore  to 
be  held  by  the  New  Jersey  corporation.  But  these  state- 
ments do  not  with  accuracy  convey  an  appreciation  of  the 
[71]  situation  as  it  existed  at  the  time  of  the  entry  of  the 
decree  below,  since  during  the  more'  than  ten  years  which 
dapeed  between  the  acquiring  by  the  New  Jersey  corpora- 
tion of  the  stock  and  other  prc^>erty  which  was  formerly 
held  by  the  trustees  under  the  trust  agreement,  the  situation 
of  course  had  somewhat  changed,  a  change  which  when  an- 
alyzed in  the  light  of  the  proof,  we  think,  establishes  that 
the  result  of  enlarging  the  capital  stock  of  the  New  Jersey 
company  and  giving  it  the  vast  power  to  which  we  have 
referred  produced  its  normal  consequence,  that  is,  it  gave  to 
the  corporation,  despite  enormous  dividends  and  despite  the 
dropping  out  of  certain  corporations  enumerated  in  the  de- 
cree of  the  court  below,  an  enlarged  and  more  perfect  sway 
and  control  over  the  trade  and  commerce  in  petroleum  and 
its  products.  The  ultimate  situation  referred  to  will  be 
made  manifest  by  an  examination  of  §§  2  and  4  of  the  decree 
below,  which  are  excerpted  in  the  margin.* 

•  Sic.  2.  That  the  defendants  John  D.  Rockefeller,  William  Rocke- 
f^er,  Henry  H.  Rogers,  Henry  M.  Flagler,  John  D.  Archbold,  OUyer 
H.  Payne,  and  Charles  M.  Pratt,  hereafter  called  the  seven  individual 
defendants,  united  with  the  Standard  Oil  Company  and  other  defend- 
ants to  form  and  eCTectnate  this  combination,  and  since  its  formation 
have  been  and  stUl  are  engaged  in  carrying  it  into  effect  and  con- 
tlDQlng  it ;  that  the  defendants  Anglo-American  OU  Company  (Lim- 
ited), Atlantic  Refining  Company,  Buckeye  Pipe  Line  Company, 
Boroe-Scrymser  Company,  Che8d>rough  Manufacturing  Company,  Coo- 
i^4^»^,  Cumberland  Pipe  Line  Company^  Colonial  Oil  Company, 
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[72]  Giving  to  the  facts  just  sttitted,  the  weight  which  it 
was  deemed  they  were  entitled  to,  in  the  light  afforded  by 

Oontinental  Oil  Ck>mpaii7,  GreseeBt  Ftpd  Line  Company,  Henry  O. 
Folger,  Jr.,  and  Oalvin  N.  Payne,  a  copartnerBhip  doing  bosineas 
onder  the  firm  name  and  style  of  Ck>r8icana  Refining  Ck>mpaxiy, 
Boreka  Pipe  Line  Company,  Galena  Signal  Oil  Company,  Indiana 
Pipe  Line  Company,  Manhattan  Oil  Company,  National  TtaMt  Com- 
pany, New  York  Transit  Company,  Northern  Pipe  Line  Company, 
OMo  Oil  Company,  Prairie  Oil  and  Oas  Company,  Security  Oil  Com* 
pany,  Solar  Refining  Company,  Southern  Pipe  Line  Company,  South 
Penn  Oil  Company,  Southwest  Pennsylirania  Pipe  Lines  Company, 
Standard  Oil  Company,  of  California,  Standard  Oil  Company,  of 
Indiana,  Standard  Oil  Company,  of  Iowa,  Standard  Oil  Company,  of 
Kansas,  Standard  Oil  Company,  of  Kentucky,  Standard  Oil  Company, 
of  Nebraska,  Standard  Oil  Company,  of  New  York,  Standard  Oil 
Company,  of  Ohio,  Swan  and  Finch  Company,  Union  Tank  Line  Com- 
pany, Vacuum  Oil  Company,  Washington  Oil  Company,  Waters-Pierce 
Oil  Company,  have  entered  into  and  became  parties  to  this  combina- 
tion and  are  either  actively  operating  or  aiding  in  the  operation  of  it; 
that  by  means  of  this  comblnatloB  the  defendants  named  in  this  sse^ 
tiOB  have  combined  and  conspired  to  monopolise,  have  moaopoliaed, 
and  are  continuing  to  monopolize  a  substantial  part  of  the  commerce 
among  the  states,  in  the  territories  and  with  foreign  nations*  in  viola- 
tion of  section  2  of  the  Anti-Trust  Act 

•  •  •  •  • 

Saa  4.  That  in  the  formation  and  extension  of  the  combination  or 
conspiracy  the  Standard  Company  has  issued  its  stock  to  the  amount 
of  more  than  180,000,000  in  exdiange  fbr  the  stocks  of  other  corpora- 
tions which  it  holds,  and  it  now  owns  and  controls  all  of  the  capital 
siodc  of  many  corporations,  a  majority  of  the  stock  or  controlling 
interests  in  some  corporations  and  stock  in  other  corporations  as 
foUows: 


Nam^^oomiMuiy. 


Owosd  by 

StandAid 

oa 

Oompany. 


I  Ofl  Compttny,  limited. 

Atimtte  RaflnimCompftny 

BofB6  fW*rymiii!irCoippmy..«% ...• 

BuekBye  Pipe  Line  Company 

Cbesabitmch  IfftmifMstoilziR  Conpftay,  ConaoUdBted 

OaloDlAl  Ou  Company 

Continentil  Oil  Company 

CmPiint  Pipe  line  Company * 

Eoiaka  Pipe  Line  Company 

Qttaa-Sinial  Oil  Company 

Indiana  PijM  Una  Company 

Lawienoa  Natonl  Oai  Company 

MMKminc  Oas  Pnel  Company 

Moontain  State  Oas  Company 

NaUonri^  Transit  Company „ 

Now  York  Transit  Company 


£1,000,000 
S5,000.000 

900,000 

10,000.000 

fiOO.OOO 

250,000 
800,000 
3,000,000 
5,000,000 
10,000,000 
1,000,000 
4SO,000 

ifio,eoo 

800,000 
38,454,900 
5,000,000  I 


£900.710 
16,000,000 
199. 7QS 
9,999.76 
377,700 
349.800 
800,000 

i:SS;» 
''SS;fS 

400,000 
50D(3 
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the  [7S]  proof  of  other  cognnte  facts  asd  cireuBi6iaBce8,'the 
court  below  held  that  the  acts  and  dealing  established  by  the 
[7i]  proof  operated  to  destroy  the  ^  potentiality  of  oompe- 
tition  "  whioh  otherwise  would  have  existed  to  such  an  extent 
as  to  cause  the  transfers  of  stock  which  were  made  to  the 
New  Jersey  corporation  and  the  control  which  resulted  over 
the  many  and  various  subsidiary  corporations  to  be  a  com- 
bination or  conspiracy  in  restraint  of  trade  in  violation  of  the 
first  section  of  the  act,  but  also  to  be  an  attempt  to  monopo- 
lize and  a  monopolization  bringing  about  a  perennial  viola- 
tion of  the  second  section. 


Footnote  continaed. 


Name  of  company 


Total 
capital 
stock 


Owned  bj 
Btandaro 
OUCom- 


NorttMrn  Pfpa  Line  Company 

NorttiwMtemOhto  NatonU  Gas  Company 

Iv-v-^     -N^._^.  Jaa  Company..-. 

lHUcbuTA  NAlJiiiil  CLss  Compaiij 

Sotor  B*finlag  CompMiy ,_.,...,. 

(ficniliiani  Ptpa  LJoe  CoQipaLDj 

SoaUi  Pmn  OU  Compwiy.,, „.,,.. 

ScHitliwttit  FvamylTmiiJA  Ptpe  Liom 

BtiQdaril  OiJ  rompftjay  (of  cVifoniia) 

Standard  Oil  Coijipbjtj  {of  Imliann) 

SiandarfS  CHK«iTipfmy  lot  Iowa) 

gtandard  Oil  CompanT  (or  iviui^;'^'^^   

Staadard  Oil  Cftmpuny  (of  KpTitnrky),.,. 

gtafujftrd  Oil  CompiiQV'  (oJ  Nehra  Ui) 

Btandwrl  on  iViTiimnv  fnr  New  Vnrk).... 

Btndard  Oi  t  f  r> m  p -m v  ( of  Oiito ) . , , 

Bwan  and  Flncb  Company 

UaioB  Tank  Line  Company 

Voonom  Oil  Company 

WashtawUm  Oil  Company 

Wattn-IlMoa  Oil  Company 


776,250 
uO0,«» 
OdOJfflO 
310,  TOO 

fXXl,  IJDO 

m\  (iM 

r^f«■l,  iiOO 

(sxi.noo 

(XlO.OOO 
500,000 
l€0,aQO 
ftnn.nM 

^00,000 
K)i3j]0tJ 

4m,(m 


•4,000,000 
1,649,4S0 
9,909,880 
1,000,000 

ai»,ooo 

«9,«0 
10,000,000 
2.500,000 
8,600.000 

999,000 

1,000.000 

999,800 

997.900 

n0,8Q0 

18,000,000 

8,490,400 

100.000 

8,409.400 

*••??:« 

t74,T0O 


That  the  defendant  National  Transit  Company,  which  is  owned  and 
controlled  by  the  Standard  Oil  Company  as  aforesaid,  owns  and  con- 
trols the  amounts  of  the  capital  stocks  of  the  following-named  cor- 
porations and  limited  partnerships  stated  opposite  each,  respectively, 
as  fallows : 


NioM  o(  oomposy. 


capiM 
ftook. 


Owned  by 

National 

VranMt 


Caaoaednf  Oaa 

OmbcrlaDd  Ptoo  Uno  Company. 

XHt  OtdqJioB  Company... ^, 

Tnnklhi  Pno  Company,  Ltmitod. 


1825,000 
1,900,000 


•••8:!S 

9^998,880 
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We  see  no  cause  to  doubt  the  ccnrectness  of  these  conclu- 
sions,  considering  the  subject  from  evety  aspect,  that  is,  both 
in  yiew  of  the  facts  established  by  the  record  and  the  neces- 
sary operaticMi  and  effect  of  the  law  as  we  have  [75]  con- 
strued it  upon  the  inferences  deducible  from  the  facts,  for 
the  following  reasons : 

(a)  Because  the  unification  of  power  and  control  over  pe- 
troleum and  its  products  which  was  the  inevitable  result  of 
the  combining  in  the  New  Jersey  corporation  by  the  increase 
of  its  stock  and  the  transfer  to  it  of  the  stocls  of  so  many 
other  corporations,  aggregating  so  vast  a  capital,  gives  rise, 
in  and  of  itself,  in  the  absence  of  countervailing  circum- 
stances, to  say  the  least,  to  the  prima  facie  presumption  of 
intent  and  purpose  to  maintain  the  dominancy  over  the  oil 
industry,  not  as  a  result  of  normal  methods  of  industrial  de- 
velopment, but  by  new  means  of  combination  which  were  re- 
sorted to  in  order  that  greater  power  might  be  added  than 

That  the  Standard  Oompany  has  also  acquired  the  control  by  the 
ownership  of  its  stock  or  otherwise  of  the  Security  OU  Oompany,  a 
corporation  created  under  the  laws  of  Texas,  which  owns  a  refln^y  at 
Beaumont  in  that  State,  and  the  Manhattan  OU  Oompany,  a  cori)ora- 
tion,  which  owns  a  pipe  line  situated  in  the  States  of  Indiana  and 
Ohio ;  that  the  Standard  Oompany,  and  the  corporations  and  partner- 
ships named  In  section  2,  are  engaged  In  the  various  branches  of  the 
business  of  producing,  purchasing  and  transporting  petroleum  In  the 
principal  oU-produclng  districts  of  the  United  States,  in  New  York, 
Pennsylvania,  West  Virginia,  Tennessee,  Kentucky,  Ohio,  Indiana* 
Illinois,  Kansas,  Oklahoma,  Louisiana,  Texas,  Oolorado,  and  Oall- 
fomia,  in  shipping  and  transporting  the  oU  Uirou^  pipe  lines  owned 
or  controlled  by  these  companies  from  the  various  oU-prodncing  dis- 
tricts into  and  through  other  states,  in  refining  the  petroleum  and 
manufacturing  It  into  various  products,  in  shipping  the  petroleum  and 
the  products  thereof  into  the  states  and  territories  of  the  United 
States,  the  District  of  Oolumbla  and  to  foreign  nations,  in  shipping  the 
petroleum  and  its  products  in  tank  cars  owned  or  controlled  by  the 
subsidiary  companies  into  various  states  and  territories  of  the  United 
States  and  into  the  District  of  Oolumbla,  and  in  selling  the  petroleum 
and  its  products  in  various  places  in  the  states  and  territories  of  the 
United  States,  in  the  District  of  Oolumbla  and  in  foreign  countries; 
that  the  Standard  Oompany  controls  the  subsidiary  companies  and 
directs  the  management  thereof  so  that  none  of  the  subsidiary  com- 
panies competes  with  any  other  of  those  companies  or  with  the  Stand- 
ard Oompany,  but  their  trade  is  aU  managed  as  tiiat  of  a  single  panNm. 
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would  otherwise  have  arisen  had  normal  methods  been  fol- 
lowed, the  whole  with  the  purpose  of  excluding  others  from 
the  trade  and  thus  centralizing  in  the  combination  a  perpet- 
ual control  of  the  movements  of  petroleum  and  its  products 
in  the  channels  of  interstate  ccmunerce. 

(b)  Because  the  prima  facie  presumption  of  intent  to  re- 
strain trade,  to  monopolize  and  to  bring  about  monopoliza- 
tion resulting  from  the  act  of  expanding  the  stock  of  the 
New  Jersey  corporation  and  vesting  it  with  such  vast  control 
of  the  <h1  industry,  is  made  conclusive  by  ccmsidering  (1)  the 
conduct  of  the  persons  or  ccMrporations  who  were  mainly 
instrumental  in  bringing  about  the  extension  of  power  in 
the  New  Jersey  corporation  before  the  ccmsummaticm  of  that 
result  and  prior  to  the  formation  of  ihe  trust  agreem^its  of 
1879  and  1882;  (2)  by  considering  the  proof  as  to  what  was 
done  under  those  agreements  and  the  acts  which  immediately 
preceded  the  vesting  of  power  in  the  New  Jersey  corporation 
as  well  as  by  weighing  the  modes  in  which  the  power  vested 
in  that  corporation  has  been  exerted  and  the  results  which 
have  arisen  fnnn  it. 

Becurring  to  the  acts  done  by  the  individuals  or  corpora- 
tions who  were  mainly  instrumental  in  bringing  about  the 
[76]  expansion  of  the  New  Jersey  corporation  during  the 
period  prior  to  the  formation  of  the  trust  agreements  of 
1879  and  1882,  including  those  agreements,  not  for  ih^  pur- 
pose of  weighing  the  substantial  merit  of  the  numerous 
charges  of  wrongdoing  made  during  such  period,  but  solely 
as  an  aid  for  discovering  intent  and  purpose,  we  think  no 
disinterested  mind  can  survey  the  period  in  question  with- 
out being  irresistibly  driven  to  the  conclusion  that  the  very 
genius  for  commercial  development  and  organization  which 
it  would  seem  was  manifested  from  the  beginning  socm  begot 
an  intent  and  purpose  to  exclude  others  which  was  fre- 
queirtly  manifested  by  acts  and  dealings  wholly  inconsistent 
with  tiie  thecMy  that  they  were  made  with  the  sin^  cosl^ 
eeption  of  advancing  the  devdopment  of  business  power  .by 
usual  methods,  but  which  on  the  ccmtrary  necessarily  in- 
wotrtd  the  intent  to  drive  others  from  the  field  and  to  exclude 
them  from  their  rig^t  to  trade  and  thus  accomplish  the  maa- 
tery   which  was  the  end  in  view.     And,  considering  the 
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period  jErom  the  date  of  the  trust  agreements  of  1879  and 
1882,  up  to  the  time  of  the  expansion  of-  the  New  Jersey 
corporation,  the  gradual  extension  of  the  power  over  the 
commerce  in  oil  which  ensued,  the  decision  of  the  Supreme 
Court  of  Ohio,  the  tardiness  or  reluctance  in  conforming 
to  the  commands  of  that  decision,  the  method  first  adopted 
and  that  which  finally  culminated  in  the  plan  of  the  New 
Jersey  corporation,  all  additionally  serve  to  make  manifest 
the  continued  existence  of  the  intent  whidi  we  have  pre- 
viously indicated  and  which  among  other  things  impelled 
the  expansion  of  the  New  Jersey  corporation.    The  exercise 
of  the  power  which  resulted  from  that  organization  fortifies 
the  foregoing  conclusions,  since  the  development  wfaidi  came, 
the  acquisition  here  and  there  which  ensued  of  every  efficient 
means  by  which  competition  could  have  been  asserted,  the 
slow  but  resistless  methods  which  followed  by  which  nEieans 
of  transportati(m  were  absorbed  and  iM'ougfat  under  control, 
[77]  the  system  of  marketing  which  was  adopted  by  which 
the  country  was  divided  into  districts  and  the  trade  in  each 
district  in  oil  was  turned  over  to  a  designated  corporation 
within  the  combination  and  all  others  were  excluded,  all  lead 
the  mind  up  to  a  conviction  of  a  purpose  and  intent  which 
we  think  is  so  certain  as  practically  to  cause  the  subject  not 
to  be  within  the  domain  of  reasonable  contention. 

The  inference  that  no  attempt  to  monopolize  could  have 
been  intended,  and  that  no  monopolization  resulted  from 
the  acts  complained  of,  since  it  is  established  that  a  very 
small  percentage  of  the  crude  oil  produced  was  controlled 
by  the  combination,  is  unwarranted.  As  substantial  power 
over  the  crude  product  was  the  inevitable  result  of  the  abso- 
lute control  which  existed  over  the  refined  product,  ihe 
monopolization  of  the  one  carried  with  it  the  power  to  eon- 
trol  the  other,  and  if  the  inference  which  this  situation  sug- 
gests were  developed,  which  we  deem  it  unnecessary  to  do, 
they  mtght  well  s^rve  to  add  additional  cogency  to  the  pre- 
Humpdon  of  intent  to  monopolize  which  we  have  found 
from  the  unquestioned  proof  on  other  subjects. 

We  are  thus  brought  to  the  last  subject  which  we«re 
n  to  consider^  vi*: 
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Fourth.  Ths  remedy  to  he  ednMnistered. 

It  may  be  ocmceded  that  ordinarily  wliero  it  was  found 
that  acts  had  been  done  in  violation  of  the  statute,  adequate 
measure  of  relief  would  reaolt  from  restraining  the  doing  of 
such  acts  in  the  futuiew  &mft  v.  United  States^  196  U.  S. 
87S.  But  in  a  case  like  this,  where  the  condUicm  which  has 
been  brought  about  in  liolation  of  the  statute,  in  and  of 
itself,  is  not  only  a  continued  attempt  to  monopolize,  but 
also  a  monopolization,  the  duty  to  enforce  the  statute  re- 
quires the  application  of  broader  and  more  controlling  reme- 
dies^ As  penalties  which  are  not  authorized  by  law  may  not 
be  inflicted  by  judicial  authority,  it  follows  timt  to  meet  the 
situation  with  which  we  are  ccmfronted  [98]  the  application 
of  remedies  two-fold  in  character  becomes  essentiiU:  1.  To 
forbid  the  doing  in  the  future  of  acts  like  those  which  we 
have  found  to  have  been  done  in  the  past  whi<di  would  be 
violative  of  the  statute.  2.  The  exertion  of  such  measure  of 
relief  as  will  effectually  dissolve  the  combination  found  to 
exist  in  violation  of  the  statute,  and  thus  neutralize  the  ek- 
tension  and  continually  operating  force  whidi  the  possession 
of  the  power  unlawfully  obtained  has  brought  and  wiH 
continue  to  bring  about. 

In  applying  remedies  for  this  purpose,  however,  the  fact 
nrast  not  be  overlooked  thstt  injury  to  the  public  by  the 
prevention  of  an  undue  restraint  on,  or  the  monopc^ization 
of  tirade  or  commerce  is  the  foundation  upon  which  the 
prohibitions  of  the  statute  rest,  and  moreover  that  one  of  the 
fundamental  purposes  of  the  statute  is  to  protect,  not  to 
destroy,  rights  of  property. 

Let  us  then,  as  a  means  of  accurately  determining  what 
relief  we  are  to  afford,  first  come  to  consider  what  relief  was 
afforded  by  the  court  bdow,  in  order  to  fix  how  |»:,'it  is 
necessary  to  take  from  or  add  to  ihAt  mM^  ^  the  ^nd  thai 
the  prohibitions  of  the  statute  may  have  team|dete^  JDr^^^per- 
ative  felloe. 

The  court  below  by  virtue  of  §§  1,  2,  and  4  of  its  decree^ 
whioh  we  have  in  part  previously  excerpted  in  the  margin, 
adjudged  that  tiie  New  Jersey  corporation  in  so  far  as  it 
hsU  the  stock  of  the  various  corporaAioiis,  tedted  in  $§  S  aad 
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4  of  the  decree,  or  controlled  the  same  was  a  combination  in 
violation  of  the  first  section  of  the  act,  and  an  attempt  to 
monopolize  or  a  monopolization  contrary  to  the  second  sec- 
tion of  the  act.  It  commanded  the  dissolution  of  the  com- 
bination, and  therefOTe  in  effect,  directed  the  transfer  by  the 
New  Jersey  corporation  back  to  the  stockholders  of  the 
▼arious  subsidiary  corporations  entitled  to  the  same  of  the 
stock  which  had  been  turned  over  to  the  New  Jersey  c<Mn- 
pany  in  exchange  for  its  stock.  To  [79]  make  this  command 
effective  §  5  of  the  decree  forbade  the  New  Jersey  corpora- 
ti(m  from  in  any  form  or  manner  exercising  any  ownership 
or  exerting  any  power  directly  or  indirectly  in  virtue  of  its 
apparent  title  to  the  stocks  of  the  subsidiary  corporations, 
and  prohibited  those  subsidiary  corporations  from  paying 
any  dividends  to  the  New  Jersey  corporation  or  doing  any 
act  which  would  recognize  further  power  in  that  company, 
except  to  the  extent  that  it  was  necessary  to  enable  that  com- 
pany to  transfer  the  stock.  So  far  as  the  owners  of  the  stock 
of  the  subsidiary  corporations  and  the  corporations  them- 
selves were  concerned  after  the  stock  had  been  transferred, 
§  6  of  the  decree  enjoined  them  from  in  any  way  conspiring 
or  combining  to  violate  the  act  or  to  monopolize  or  attempt 
to  monopolize  in  virtue  of  their  ownership  of  the  stock  trans- 
ferred to  them,. and  prohibited  all  agre^nents  between  the 
subsidiary  corporations  or  other  stockholders  in  the  future, 
tending  to  produce  or  bring  about  further  violations  of  the 
act 

By  §  7,  pending  the  accomplishment  of  the  dissolution  of 
the  combination  by  the  transfer  of  stock  and  until  it  was 
consummated,  the  defendants  named  in  §  1,  constituting  all 
the  oorporations  to  whidi  we  have  referred,  were  ^'oined 
from  engaging  in  or  carrying  on  interstate  commerce.  And 
IqF  §  9,  amcmg  other  things  a  delay  of  thirty  days  was  granted 
for  the  carrying  into  effect  of  the  directions  of  the  decree. 

So  far  as  the  decree  held  that  the  ownership  of  the  stock 
of  the  New  Jersey  corporation  constituted  a  combination  in 
violation  of  the  first  section  and  an  attempt  to  create  a 
m(HH>p<dy  or  to  monopolize  under  the  second  section  and 
oommanded  the  dissolution  of  the  combination,  the  decree 
was  clearly  appropriate.    And  this  also  is  true  of  §  5  of  the 
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decree  which  restraiBed  both  the  New  Jersey  corporation 
and  the  sabsktiavy  cOTporaiicMis  fnnn  doing  anything  which 
wonld  recognize  or  give  efEeefe  to  farther  ownerdiip  [80]  in 
the  New  Jersey  corporation  of  the  stocks  which  were  ordered 
to  be  retransf erred. 

But  the  ccmtention  is  that^  in  so  far  as  the  relief  by  way  of 
injunction  which  was  awarded  by  §  6  against  the  stockhold- 
ers of  the  subsidiary  corporations  or  the  subsidiary  corpora- 
tions themselves  aft^  the  transfer  of  stock  by  the  New 
Jersey  oorporation  was  completed  in  conformity  to  the  de- 
cree, the  relief  awarded  was  too  broad:  a.  Because  it  was 
not  sufficiently  sped&c  and  tended  to  cause  those  who  wt^ 
within  the  embrace  of  the  order  to  cease  to  be  under  the 
protection  of  the  law  of  the  land  and  required  them  to  there 
after  ccmduct  their  business  under  the  jeopardy  of  punish- 
ments for  contempt  for  violating  a  general  injunction.  New 
Haven  B.  B.  v.  Interstate  Commerce  Gommiasionj  200  U.  S. 
404.  Besides  it  is  said  that  the  restraint  imposed  by  §  6 — 
even  putting  out  of  view  the  consideration  just  stated — was 
moreov^  calculated  to  do  injury  to  the  public  and  it  may 
be  in  and  of  itself  to  produce  the  very  restraint  on  the  due 
course  of  trade  which  it  was  intended  to  prevent  We  say 
this  since  it  does  not  necessarily  follow  because  an  illegal 
restraint  of  trade  or  an  attempt  to  monopolize  or  a  monopo- 
lization resulted  from  the  combination  and  the  transfer  of 
the  stocks  of  the  subsidiary  corporations  to  the  New  Jersey 
corporation  that  a  like  restraint  or  attempt  to  monopolize 
or  HMHiopolization  would  necessarily  arise  from  agreements 
between  one  or  more  of  the  subsidiary  corporations  after 
the  transfer  of  the  stock  by  the  New  Jersey  corporation. 
For  illustration,  take  the  pipe  lines.  By  the  effect  of  the 
transfer  of  the  stock  the  pipe  lines  would  come  under  the 
control  of  various  corporations  instead  of  being  subjected 
to  a  uniform  control.  If  various  corporations  owning  the 
lines  determined  in  the  public  interests  to  so  combine  as  to 
make  a  continuous  line,  such  agreement  or  combination 
would  not  be  repugnant  to  the  act,  and  yet  it  might  be 
restrained  by  the  decree.  As  another  example,  take  the 
[81]  Union  Tank  Line  Company,  one  of  the  subsidiaiy  cor- 
porations, the  owner  practically  of  all  the  tank  cars  in  use 
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by  the  oombiiiation.  If  no  possibility  existed  of  ageooitnts 
for  the  distribution  of  these  csiTs  among  the  subsidiary  cor- 
porations, the  most  serioue  detriment  to  the  public  interest 
might  result  Oonceding  the  merit,  abstractly  considered, 
of  these  contentions  they  are  irrelevant  We  so  tdunk,  since 
we  construe  the  sixth  paragrafdi  of  the  decree,  not  as  depriv- 
ing the  stockholders  or  the  corporations,  after  the  dissolution 
of  the  combination,  of  the  power  to  make  normal  and  lawful 
contracts  or  agreements,  but  as  restraining  them  from,  by 
any  device  whatever,  recreating  directly  or  indirectly  the 
illegal  combination  which  the  decroe  dissolved.  In  other 
words  we  construe  the  sixth  paragraph  of  the  decree,  not  as 
depriving  the  stodch(dders  or  corporations  of  the  right  to 
live  under  the  law  of  the  land,  but  as  compelling  obedience 
to  tha«t  law.  As  thefef otre  the  sixth  paragraph  as  thus  con- 
strued is  not  amenable  to  the  criticism  directed  against  it 
and  cannot  produce  the  harmful  results  which  the  aiguments 
suggest  it  was  obviously  right  We  think  that  in  view  of  the 
magnitude  of  the  interests  involved  and  their  complexity 
that  the  delay  of  thirty  days  allowed  for  executing  the  de- 
cree was  too  short  and  should  be  extended  so  as  to  embrace 
a  period  of  at  lea^  six  months.  So  also,  in  view  of  the  pos- 
sible serious  injury  to  result  to  the  public  from  an  absolute 
cessation  of  interstate  ccnnmerce  in  petroleum  and  its  prod-> 
ucts  by  such  vast  agencies  as  are  raibraced  in  the  combina^ 
tion,  a  result  which  might  arise  from  that  portion  of  the 
decree  which  enjoined  oanying  on  of  interstate  commerce 
not  only  by  the  New  Jersey  corporation  but  by  all  tlie  sab* 
aidiary  companies  until  the  disscdution  of  the  combination 
by  the  transfer  of  the  stock  in  accordance  with  the  deciee 
should  not  have  beea  awarded. 

Our  conclusion  is  that  the  decree  briow  was  rig^  and 
should  be  affirmed,  except  as  to  the  minor  matters  ccoioem-^ 
r82]ing  whidi  we  have  indicated  the  dacine  diouM  be  modi- 
fied. Our  order  will  therefore  be  <xib  of  affirmaiwe  with 
directi<ms,  however,  to  modify  the  decree  in  accordance  wifli 
this  opinion.  <  The  court  beiom  to  retain  jurisdiction  to  the 
extent  necessary  to  compel  compliaiioe  in  every  respect  witii 
its  decree. 

And  it  is  so  ordered. 
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Mr.  JHistioe  Hablak  ooncarring  in  part,  and  dissenting 
m  pait. 

A  sense  of  duty  constrains  me  to  express  the  objections 
which  I  haTB  to  certain  declarations  in  the  opinion  just 
delivered  on  behalf  of  the  court 

I  concur  in  holding  that  the  Standard  Oil  Company  of 
New  Jersey  and  its  subsidiary  companies  constitute  a  com- 
bination in  restraint  of  interstate  commerce,  and  that  they 
have  attempted  to  monopolize  and  have  monopolized  parts 
of  such  commerce — aU  in  riolation  of  what  is  known  as  the 
Anti-Trust  Act  of  1890.  26  Stat  209,  c  647.  The  evidence 
in  this  case  overwhelmingly  sustained  that  view  and  led  the 
CSrcuit  Court,  by  its  final  decree,  to  order  the  dissolution  of 
Vb»  New  Jersey  corporation  and  the  discontinuance  of  the 
ill^al  combination  between  that  corporation  and  its  sub- 
sidiary companies. 

In  my  judgment,  the  decree  below  should  have  been 
aflbmed  without  qualification.  But  the  court,  while  aflirm- 
ing  the  decree,  directs  some  modifications  in  respect  of  what 
it  diaracterizes  as  ^  minor  matters."  It  is  to  be  apprehended 
that  those  mo<fifications  may  prove  to  be  mischievous.  In 
saying  this,  I  have  particularly  in  view  the  statement  in  the 
<^inion  that — 

''it  does  not  necessarily  follow  that  because  an  illegal  restraint  of 
trade  or  an  attempt  to  monopolize  or  a  monopolization  resulted  from 
tlie  combteation  and  the  transfer  of  the  stocks  of  the  subsidiary 
corporatioDS  to  the  New  Jersey  oorporatton,  [8t]  that  a  like  restraint 
of  trade  or  attempt  to  monopoliBe  or  monopolizatioB  would  neoes- 
sarily  arise  from  agreements  between  one  or  more  of  the  subsidiary 
emigrations  after  the  transfer  of  the  stock  by  the  New  Jersey  cor- 
poration.'* 

Taking  this  language,  in  connection  with  other  parts  of 
the  opinicm,  the  subsidiary  companies  are  thus,  in  effect, 
informed — unwisely,  I  think — that  although  the  New  Jersey 
corporation,  being  an  illegal  combination,  must  go  out  of 
eadstence,  tfiey  may  join  in  an  agreement  to  restrcnn  com- 
fn^rce  among  the  States  if  such  restraint  be  not ''  undue.'' 

Ill  order  that  my  objections  to  certain  parts  of  the  court's 
opinion  may  distinctly  appear,  I  must  state  the  circum- 


Digitized  by  VjOOQ IC 


150  m  WTTED  mkTBB,  H. 

stances  under  which  Congress  passed  the  Anti-Trust  Act, 
and  traoe  the  course  of  judicial  decisions  as  to  its  meaning 
and  scope.  This  is  the  more  necessary  because  the  court  by 
its  decision,  when  interpreted  by  the  language  of  its  opinion, 
has  not  only  upset  the  long-settled  interpretation  of  the  act, 
but  has  ursurped  the  constitutional  functions  of  the  legisla- 
tive  branch  of  the  Government.  With  all  due  respect  for  the 
opinions  of  others,  I  feel  bound  to  say  that  what  the  court 
has  said  may  well  pause  some  alarm  for  thB  integrity  of  our 
institutions.    Let  us  see  how  the  matter  stand& 

All  who  recall  the  condition  of  the  country  in  1890  will 
remember  that  there  was  everfrwhere)  among  the  people 
generally,  a  deep  feeling  of  unrest  The  Nation  had  been  rid 
of  human  slavery — fortunately,  as  all  now  feel — ^but  the  con- 
viction was  universal  that  the  country  was  in  real  danger 
from  another  kind  of  slavery  sought  to  be  fastened  on  the 
American  people,  namely,  the  slavery  that  would  result  frcHn 
aggregations  of  capital  in  the  hands  of  a  few  individuals  and 
corporations  ccmtroUing,  for  their  own  profit  and  advantage 
exclusively,  the  entire  business  of  the  country,  including  the 
production  and  sale  of  the  necessaries  of  life.  Such  a  danger 
was  thought  to  be  then  [84]  imminent,  and  all  felt  that  it 
must  be  met  firmly  and  by  such  statutory  regulations  as 
would  adequately  protect  the  people  against  oppression  and 
wrong.  Congress  therefore  took  up  the  matter  and  gave  the 
whole  subject  the  fullest  consideration.  All  agreed  that  the 
National  Government  could  not,  by  legislation,  regulate  the 
domestic  trade  carried  on  wholly  within  the  several  States; 
for,  power  to  regulate  such  trade  remained  with,  because 
never  surrendered  by,  the  States.  But,  under  authority  ex- 
pressly granted  to  it  by  the  Constitution,  Congress  could 
regulate  commerce  among  the  several  States  and  with  foreign 
States.  Its  authority  to  regulate  such  commerce  was  and  is 
paramount,  due  force  being  given  to  other  provisions  of  the 
fundamental  law  devised  by  the  fathers  for  the  safety  of  the 
Gk>vemment  and  for  the  protection  and  security  of  the  essen- 
tial rights  inhering  in  life,  liberty  and  property. 

Guided  by  these  considerations,  and  to  the  end  that  the 
people,  80  far  as  interstate  commerce  was  concerned,  might 
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not  be  dominated  by  vast  combiiiations  and  monopolies,  hay- 
ing power  to  advsince  their  own  selfish  ends,  regardless  of 
the  general  interests  and  welfare,  CSongress  passed  the  Anti- 
Tnist  Act  of  1890  in  these  words  (the  italics  here  and  else- 
where in  this  opinion  are  mine)  : 

"  Ssa  1.  Bvm^f  contract,  combination  in  tbe  form  of  trait  or  otber- 
wlBe,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  tlie  aey- 
cral  States,  or  with  for^gn  nations,  is  hereby  declared  to  be  illegaL 
Sreiy  person  who  shall  make  any  such  contract  or  engage  in  any 
•sea  etnnlHnation  or  conspiracy^  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not  ex- 
ceeding fire  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court 
i  2.  Every  person  who  shall  monopolize,  or  attempt  to  monapoUae,  or 
combine  or  conspire  with  any  other  person  or  persons,  (  86)  to  monop- 
cdiae  any  part  of  the  trade  or  conunerce  among  the  several  States,  or 
with  foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and* 
en  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  thou- 
suid  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishmeuts,  in  the  discretion  of  the  court  I  3.  Every  coutract, 
combination  in  form  of  trust  or  othertoiaet  or  conspiracy,  in  restraint 
of  trade  or  commerce  in  any  Territory  of  the  United  States  or  in  the 
District  of  Columbia,  or  in  restraint  of  trade  or  commerce  betwe^i 
any  snch  Territory  and  another,  or  between  any  such  Territory  or 
Territories  and  any  State  or  States  or  the  District  of  Ck>lumbia,  or 
with  for^gn  nations,  or  between  the  District  of  Columbia  and  any 
State  or  States  or  foreign  nations,  is  hereby  declared  IllegaL  Every 
person  who  shall  make  any  such  contract  or  engage  in  any  such  com- 
bination or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
tboosand  dollars,  or  by  imprisonment  not  exceeding  one  year»  or  by 
both  said  punlshm^ts,  in  the  discretion  of  the  court"  26  Stat  200, 
CM7. 

The  important  inquiry  in  the  present  case  is  as  to  the 
m^^Tiing  and  scope  of  that  act  in  its  application  to  interstate 
commerce. 

In  1896  this  court  had  occasion  to  determine  the  meaning 
and  scope  of  the  act  in  an  important  case  known  as  the  Tran$* 
Missouri  PreigU  case,  166  U.  S.  290.  The  question  there 
was  as  to  the  validity  under  the  Anti-Tnist  Act  of  a  certain 
agreement  between  numerous  railroad  companies,  whereby 
tbey  formed  an  association  for  the  purpose  of  establishing 
and  maintaining  rates,  rules,  and  regulations  in  respect  of 
freig;tit  traffic  ovet  specified  routes.    Two  questions  were 
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involved :  First,  whether  the  act  applied  to  railroad  carriers; 
second,  whether  the  agreement  the  annulment  of  which  as 
illegal  was  the  basis  of  the  suit  which  the  United  States 
bronght.  The  cotut  [86]  held  that  railroad  carriers  were 
embraced  by  the  act  In  determining  that  question,  the  court, 
amcmg  other  things,  said : 

^The  language  of  tbe  act  includes  every  contract,  combination  in 
tbe  fbrm  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
commerce  among  the  seyeral  States  or  with  foreign  nations.  So  far 
as  the  very  terms  of  the  statute  go,  they  apply  to  any  contract  of  the 
nature  described.  A  contract  therefore  that  is  in  restraint  of  trade 
or  conunerce  is,  by  the  strict  language  of  the  act  prohibited,  even 
though  such  contract  is  entered  into  between  competing  common 
carriers  by  railroad,  and  only  for  the  purposes  of  thereby  affecting 
trafDc  rates  for  the  transportation  of  persons  and  property.  If  such 
an  ageemoit  restrains  trade  or  commerce,  it  is  prohibited  by  the 
statute,  unless  it  can  be  said  that  an  agreement,  no  matter  what  its 
terms,  relating  only  to  transportation  cannot  restrain  trade  or  com- 
merce. We  see  no  escape  from  the  conclusion  that  if  an  agreement  of 
such  a  nature  does  restrain  it,  the  agreemoit  is  condemned  by  this  act 
*  *  *  Nor  is  it  for  the  substantial  interests  of  the  country  that 
any  <me  commodity  should  be  within  the  sole  power  and  subject  to 
the  sole  will  of  one  powerful  combination  of  capital.  Congress  has» 
80  far  as  its  Jurisdiction  extends,  prohibited  aU  contracts  or  combina- 
tions in  the  form  of  trusts  entered  into  for  the  purpose  of  restraining 
trade  and  commerce.  •  •  ^  While  the  statute  prohibits  all  com- 
binations in  the  fbrm  of  trusts  or  otherwise,  the  limitation  is  not 
confined  to  that  form  alone.  AU  combinations  which  are  in  restraint 
of  trade  or  commerce  are  prohibited,  whether  in  the  form  of  trusts  or 
ill  any  other  form  whatever,^  United  States  t.  Freight  Aun.,  166 
U.  8.  290,  812,  S24,  826. 

The  court  tlien  proceeded  to  consider  the  second  of  tha 
above  qnesticMis,  saying: 

**  The  next  question  to  be  discussed  is  as  to  what  is  the  true  con- 
struction of  the  statute^  [87]  assuming  that  it  applies  to  common 
canriors  by  railrtad.  What  is  the  meaning  of  tlie  language  as  used 
la  the  rtttute,  'that  every  coatract,  combination  in  the  form  <^ 
trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or  commerae 
amoug  the  soToral  States  or  wiUi  foreign  nations,  is  hereby  declared 
to  be  illegal? '  Is  it  confined  to  a  contract  or  combination  which  Is 
only  in  unreasonable  restraint  of  trade  or  conunerce,  or  does  it  In- 
clade  what  the  langoage  ef  the  act  plainly  and  in  terms  coTera,  aH 
oontrada  of  tbat  nature?  It  is  now  with  much  ampllfloatiwi  of 
argum«nt  uiyed  that  tiie  statnta,  in  declaring  illegal  sFocy  rombiii» 
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la  tke  fbrm^  of  titisC  or  otlienriBe,  or  conspiracj  in  restratot  of 
tmte  or  commertQ,  Aoes  not  meftn  what  the  language  used  therefn 
plaiB]^  Inperta,  but  that  K  oi^  means  to  declare  fUegal  any  sneh 
contract  whidi  la  In  imrwMOfitfWe  restraint  of  trade,  while  learing  all 
otliav  uiaffected  by  the  prorlskme  of  the  act;  that  the  common  law 
Meaning  off  tbe  term  *  contract  in  restraint  of  trade'  indndes  only 
sneh  osnteaclB  «•  are  in  «mra<Moiiadls  restraint  of  trade,  and  when 
that  term  Is  used  in  the  Federal  statnte  it  is  not  intended  to  tnclode 
all  ooBtnets  in  restraint  of  trade,  bat  only  those  which  are  in  nnrea- 
sonahle  restraint  thereof.  *  *  *  By  the  simple  nse  of  the  term 
'ocmtract  in  restraint  of  tradei*  aU  contracts  of  that  natnre,  whether 
^JM  or  otherwise  would  be  indnded,  and  not  olfme  that  Mad  of 
.aoalnso^  «oMoh  isot  imtoaUA  amd  umenforoemUo  c$  being  in  nurse 
aoacMe  retlrslal  of  trade.  When,  thorefbre,  the  body  of  an  act  pro- 
noaneea  as  illegal  e^ery  contract  or  combination  in  restraint  of  trade 
or  coouneroe  among  the  sereral  States,  etc,  the  plain  and  ordinary 
mgantng  of  wath  language  is  not  limited  to  that  kind  of  contract 
alone  wUdi  is  in  onreasonable  restzaint  of  trade,  bat  all  contracts 
are  ineloded  In  sodi  langnage,  and  no  exception  or  limitation  can  be 
added  without  placing  in  the  aet  that  vMeh  has  been  omitted  by 
Congress.  •  •  •  If  only  that  kind  of  contract  [88]  which  is  in 
imreasonable  restraint  of  trade  be  within  the  meaning  of  the  statute, 
and  declared  therein  to  be  illegal,  it  is  at  once  apparait  that  the 
•object  of  what  Is  a  reasonable  rate  is  attended  with  great  uncer- 
tainty. *  ^  *  To  say,  tterefore,  that  the  act  excludes  agreements 
whidb  are  not  in  unreasonable  restraint  of  trade,  and  which  tend 
simply  to  keep  up  reasonable  rates  for  transportation,  is  substan- 
tially to  leaTe  the  question  of  unreasonableness  to  the  companies 
thsmseires.  ^  •  •  But  assumfaig  that  agreements  of  this  nature 
ass  not  Told  at  common  law  and  that  tibe  yarious  cases  dted  by  the 
learned  courts  below  show  it,  the  answer  to  the  staiement  of  their 
Talidity  now  is  to  t>e  found  in  the  terms  of  t?te  statute  under  con- 
sideration. •  •  •  The  argumoits  whidi  have  been  addressed  to 
us  against  the  inclusion  of  all  contracts  in  restraint  of  trade,  as  pro- 
vided for  t>y  the  hingoage  of  tht  act,  haTO  been  based  upon  the  alleged 
pcesumptlon  that  Oongressi  notwithstanding  the  language  of  the  act, 
eonld  not  have  intended  to  embrace  all  contracts,  but  only  such  con- 
tracts as  were  in  nnreasonable  restraint  of  trade.  Under  these  cir- 
cumstances we  are,  therefdre,  asked  to  hold  that  the  act  of  Oongress 
esespts  can  tracts  which  are  not  In  unreasonable  restraint  of  trade, 
and  which  only  keei»  mtas  up  to  a  reasonable  price,  notwitfaatsnding 
the  lfipc"vy  oi  the  act  makes  no  snob  exoeptioa  In  other  words,  we 
are  asked  to  read  into  the  act  by  way  of  judicial  legislation  am  ewcep- 
tion  UM  it  not  placed  there  by  the  lawmaking  branch  of  the  Govern^ 
menf,  and  this  Is  to  be  done  upon  tbe  theory  that  the  Impolicy  of  sodi 
Istf^attnn  la  so  dear  that  It  cannot  be  sopposed  Omgress  InftBsrtwl 
t»a  natural  lapeat «( the  Isngotge  it  used*  TmsiesosfinofaaAoM^ 
■altodo.   •    •    • 
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''If  Um  act  ouglit  to  read,  aa contended  for  by  defendantB,  C^mgrtim 
i8  the  body  to  ammia  U  and  tyot  this  oourt^  dy  a  proceat  of  judMal 
legislation  wholly  nnJU9ti/laUe,  Large  numbem  do  not  agree  tliat  the 
view  taken  by  defendants  [89]  is  sound  or  true  in  substance,  and 
Gongress  may  and  yery  probably  did  share  in  that  belief  In  pasilng 
the  act  The  mibllc  poUey  of  the  Goyemm^t  is  to  be  found  in  its 
BtaiuteSt  and  when  they  have  not  directly  wgokm,  then  in  the  deriatons 
of  the  courts  and  the  constant  practice  of  the  goyemment  olBcials; 
but  when  the  lawmaking  power  speaks  upon  a  particular  subject, 
oyer  which  it  has  constitutional  power  to  legislate,  pubUo  poUoy  in 
9uch  a  case  it  what  the  statute  enacts.  If  the  law  prohibit  any  can- 
tract  or  combination  in  restraint  of  trade  or  commerce,  a  contract  or 
combination  made  in  yiolation  of  such  law  is  yoid,  whateyer  may  haye 
been  theretofore  decided  by  the  courts  to  haye  been  the  public  policy 
of  the  country  on  that  subject  The  condu8l<xi  which  we  haye  drawn 
from  the  examination  aboye  made  into  the  question  before  us  is  that 
the  Anti-Trust  Act  applies  to  railroads,  and  that  it  renders  illegal  all 
agreements  which  are  in  restraint  of  trade  or  commerce  as  we  haye 
aboye  defined  that  expression,  and  the  quertlon  then  arises  whether 
the  agreemoit  before  us  is  of  that  nature." 

I  have  made  these  extended  eztractfi  from  the  opinion  of 
the  court  in  the  Trans-Missouri  Freight  ease  in  order  to  show 
beyond  question,  that  the  point  was  there  urged  by  counsel 
that  the  Anti-Trust  Act  condemned  only  contracts,  combi- 
nations, trusts  and  conspiracies  that  were  in  unreasonable 
restraint  of  interstate  commerce,  and  that  tlie  court  in  clear 
and  decisive  language  met  that  point.  It  adjudged  that  Con- 
gress had  in  unequivocal  words  declared  that  ^^  every  con- 
tract, combination,  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  commerce  among  the  several  States  ^ 
shall  be  illegal,  and  that  no  distinction,  so  far  as  interstate 
commeree  u>as  ooncemedj  was  to  be  tolerated  between  re- 
straints of  such  commerce  as  were  undue  or  unreason- 
able, and  restraints  that  were  due  or  reasonable.  With 
full  knowledge  of  tiie  then  condition  of  the  country  and 
of  its  business,  Congress  deter  [90]  mined  to  meet,  and 
did  meet,  the  situation  by  an  absolute,  statutory  prohibition 
of  "  every  contract,  combination  in  the  form  of  trust  or  other- 
wise, in  restraint  of  trade  or  commerce."  Still  more ;  in  re- 
q>onse  to  the  suggestion  by  able  counsel  that  Congress  in- 
tended cmly  to  strike  down  such  contracts,  combinations  and 
monopolies  as  unreasonably  restrained  interstate  ccHnmetoe, 
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this  ecfortj  in  words  too. dear  to  be  misandertood,  nid  that 
to  80  hold  was  ^  to  read  into  the  set  by  way  of  puUeial  Ugi$' 
laHoHj  an  exception  not  plaeed  there  by  the  law-mating 
branch  of  the  Goyemment"  ^  ThiS)"  the  court  said,  as  we 
have  seen,  ^  vfe  cannot  and  aughi  not  to  do." 

It  thus  appears  that  fifteen  yeurs  ago,  when  the  purpose 
of  Congress  in  passing  the  Anti-Trust  Act  was  fresh  in  the 
minds  of  courts,  lawyers,  statesmen,  and  the  general  public, 
this  court  expressly  declined  to  indulge  in  judicial  legisla- 
tion, by  inserting  in  ihe  act  the  word  ^  unreasonable  ^  or 
any  oth^r  word  of  like  import  It  may  be  stated  here  that 
the  country  at  large  accepted  this  view  of  the  act,  and  the 
Federal  courts  throughout  theu  entire  country  enforced  its 
provisions  according  to  the  interpretation  giv«i  in  the 
Freight  AdsooiaHon  case.  What,  then,  was  to  be  done  by 
those  who  questioned  the  soundness  of  the  interpretation 
placed  on  the  act  by  this  court  in  that  case!  As  the  court 
had  decided  that  to  insert  the  word  ^  unreasonable  "  in  the 
act  would  be  ^'judicial  legislation^  on  its  part,  the  only 
alternative  left  to  those  who  opposed  the  decision  in  that 
case  was  to  induce  Congress  to  so  amend  the  act  as  to  recog* 
nize  the  right  to  restrain  interstate  commerce  to  a  reasonable 
extent  The  public  press,  magazines  and  law  journals,  the 
debates  in  Congress,  speeches  and  addresses  by  public  men 
and  jurists,  all  contain  abundant  evidence  of  the  general  un- 
derstanding that  the  meaning,  extent  and  scope  of  the  Anti- 
Trust  Act  had  been  judicially  determined  by  this  court,  and 
tiiat  the  only  question  remaining  open  for  discussion  was  the 
[91]  wisdom  of  the  policy  declared  by  the  act — a  matter 
that  was  exclusively  within  the  cognizance  of  Congress.  But 
at  every  session  of  Congress  since  the  decision  of  1896,  the 
lawmaking  branch  of  the  Government,  with  full  knowledge 
of  that  decision,  has  refused  to  change  the  policrf  it  had  de- 
clared or  to  so  amend  the  act  of  1890  as  to  except  from  its 
operation  contracts,  combinations,  and  trusts  that  reoBOnably 
restrain  interstate  commeroe. 

But  those  who  were  in  ccxnlnnations  that  were  illegal  did 
not  despair.  They  at  once  set  up  the  baseless  claim  that  the 
decision  of  1896  disturbed  the  ^business  interests  of  the 
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ootmtry^"  aodilet  it  bt  known  that  they  would  neya?  be  eon- 
tant  until  tiie  lule  wae  eetsblished  that  would  permit  iateiN 
stftte  eommeroe  to  be  subjeeted  to  rsoioneble  restndnta 
Finally,  an  opportunity  came  again  to  raise  die  same  qoBB- 
tion  which  this  oourt  had,  upon  full  consideration,  deter^ 
mined  in  1896.  I  now  allude  to  the  case  of  United  SiaUM  v. 
Joint  Tra^  Asaoaiatiany  171  U.  S.  605,  deeided  in  1898. 
What  was  that  oasef 

It  was  a  suit  by  the  United  States  against  more  than  tlnrty 
railroad  OHnpanies  to  have  the  court  declare  illegal,  under 
the  Anti-Trust  Aict,  a  certain  agreement  between  these  com- 
panies. The  relief  asked  was  denied  in  the  subordinate 
Federal  courts  and  the  Government  brought  the  case  here. 

It  is  important  to  state  tjbe  points  urged  in  tliat  case  by 
the  defendant  companies  diarged  with  violating  the  Anti- 
Trust  Act,  and  to  show  that  the  court  promptly  met  thenk 
To  that  end  I  make  a  copious  extract  from  the  opinion  in 
the  Joint  Tra0c  ooie.   Among  other  things,  the  court  said : 

**  Upon  comimrlng  tliat  agreement  [the  one  in  tlie  Joint  Traffic  case^ 
thea  under  consideration,  171  U.  &  505)  with  the  one  set  forth  in 
the  case  of  UwUed  State*  y.  TronB-Miesouri  Freight  AtaootoKom 
166  U.  S.  290,  the  great  simUarity  between  them  suggests  that  a 
similar  result  should  be  reached  in  the  two  cases."     (P.  558.) 

[92]  Learned  counsel  in  the  Joint  Traffie  case  urged  a  re* 
consideration  of  the  question  decided  in  the  Trans-Missouri 
ca»e  contending  tliat  '^  the  decision  in  that  case  [the  TroMis- 
Missouri  Freight  easel  is  quite  plainly  erroneous,  and  the 
ooBsequeAcea  of  such  error  are  far  reaching  and  disastrous, 
and  (deady  at  war  with  justice  and  sound  policy,  and  the 
eonistruction  placed  upon  the  Anti-trust  statute  has  been 
received  by  the  public  with  surprise  and  alarm."  They 
suggested  that  the  point  made  in  the  Joini  Tra;ffie  eaee  as  to 
the  meaning  and  scope  of  the  act  might  have  been  but  was 
not  nwde  in  the  previous  case.  The  court  said  (171  U.  S. 
669)  that  ^the  r^K)rt  of  the  Trans-Missouri  ease  clearly 
shows  not  only  that  the  point  now  ti^en  woe  there  urged 
Upon  tiie  attention  of  the  court  but  it  was  then  intentionally 
aud  iMWiaergy  deotded.'^ 
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The  queaiioQ  wbetiMr  the  oouri  ahouM  mgAin  oonMer  the 
point  decided  in  the  Trams-MissouH  caae^  171  U.  S.  578,  wis 
dhpoeed  of  in  the  most  decisive  language,  as  follows: 

"Unally*  we  art  asked  to  reconalder  tbe  question  deoUled  In  the 
Trmi9^ii999mri  eaB%  and  to  Mtraoe  the  stops  taken  tti#reln,  kecaose 
of  the  pkOn^ixor  coBtalned  In  tkat  decision  and  the  widespread  alann 
witb  whicli  it  was  reesiTsd  and  ttbe  serious  esnssqnsnces  wkiek  ^mwi 
molted,  or  may  soon  result,  from  the  law  as  interpreted  in  that  ekse. 
It  is  proper  to  remark  thst  an  application  ter  a  raconsideration  <tf  a 
ioestioa  but  lately  decided  by  this  eonrt  is  Qseally  based  npon  a 
tUUoBsnt  that  sosk  of  the  aisiunents  employed  on  the  original  hear- 
ing of  the  qnestion  haye  been  overlooked  or  misunderstood,  or  that 
some  controlling  authority  has  been  either  misapplied  by  the  court 
or  paned  orer  wilSiout  discussion  or  notice.    While  this  is  not  strictly 
SB  appUcatlon  fbr  a  rehearing  in  the  same  case,  yet  in  stibstance  it  is 
the  same  tidng.    Tbe  court  is  asked  to  reconsider  a  Questfton  Init  Just 
decided  after  a  careful  inyestigatfton  of  the  matter  iuTolyed.    Thore 
have  heretofore  been  in  effect  two  arguments  of  precisely  the  same 
[tS]  questions  now  before  the  court,  and  the  same  arguments  were 
tddressed  to  us  on  both  those  occaslona    The  report  of  the  Tran^- 
Mkmmri  oste  shows  a  dissenting  opinion  deliyered  in  that  case,  and 
tbct  the  opinion  was  concurred  in  by  three  other  members  of  the 
court   That  opinion,  it  will  be  ssen,  giyes  with  great  force  and  ability 
the  arguments  against  the  decision  which  was  finally  arriyed  at  by 
^  court.    It  was  after  a  full  discussion  of  the  questions  inyolved 
and  with  tire  knowledge  of  the  views  entertained  by  the  minority  as 
ttQiressed  In  the  dissenting  opinion,  that  ttm  majority  of  the  court 
came  to  tbe  conclusion  it  did.    Soon  after  tiie  decisioa  a  petition  Ibr 
a  rehearing  ef  the  case  was  made,  supported  by  a  printed  argum^t 
in  its  favor,  and  pressed  with  an  earnestness  and  vigor  and  at  a 
length  which  were  certainly  commensurate  with  the  importance  of 
the  case.    This  court,  vHth  care  and  deliberation  and  also  with  a  full 
apprecsiation  of  their  importanoe,  again  considered  the  questions  in« 
▼olved  in  its  former  decision.    A  majority  of  the  court  once  more 
arrived  at  the  conclusion  it  had  first  announced,  and  according  It 
denied  the  application.    And  now  for  the  third  time  the  same  argu- 
ments are  employed,  and  the  court  is  again  aiEiked  to  recant  its  former 
opfafoD,  and  to  decide  the  same  question  in  direct  opposition  to  the 
eonehulon  arrived  at  in  the  Tfmn9-mi9»uri  caee.   The  leaitaed  cotinsel 
while  making  the  appUcatiim  frankly  confess  that  the  argument  in 
opposition  to  the  decision  in  the  case  above  named  has  been  so  £ally« 
so  clearly  and  so  forcibly  presented  in  the  dissenting  opinion  of  Mr 
Justice  White  [In  the  Freight  easel  that  it  is  hardly  possible  to  add 
ts  it,  nor  is  It  necessary  to  rn)eat  It    The  fkct  that  there  was  so 
ds0s  a  division  of  opinion  in  this  court  when  (he  matter  was  first 
unOer  advisement,  together  with  the  dilTerent  vjkewa  taken  by 
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of  the  Jndfet  of  the  lower  coorta,  led  ob  to  tlie  moat  careful  and  aem- 
tjiy^igtng  examination  of  the  argumente  adranced  hy  both  aides,  and 
it  was  after  soch  «n  examination  that  the  majority  of  [94]  the  court 
came  to  the  conclusion  it  did.  It  is  not  now  alleged  that  the  court 
on  the  f6rmar  occasion  oyerlooked  any  argumoit  for  the  respondents 
or  misapplied  any  controlling  authority.  It  is  simply  Insisted  that 
the  court,  notwithstanding  the  arguments  tor  an  opposite  view,  ar- 
rived at  an  tfroneous  result,  whidi,  for  reaeons  already  stated,  ou^ 
to  be  reconsidered  and  reversed.  As  we  have  ttoice  aiready  deUfh 
enUeHy  amd  earnestly  ooneidared  the  same  arguments  which  are  now 
far  a  third  time  pressed  upon  ow  attention,  it  could  hardly  be 
expected  that  our  opinion  should  now  change  from  that  already 
expressed." 

These  utterancee,  taken  in  oonnection  with  what  was  pre- 
viously said  in  the  Trane-Miasauri  Freight  oaee^  show  so 
dearly  and  affirmatively  as  to  admit  of  no  doubt  that  this 
court,  many  years  ago,  upon  the  fullest  consideration,  inter- 
preted the  Anti-Trust  Act  as  prohibiting  and  making  illegal 
not  only  every  contract  or  combination,  in  whatever  form, 
which  was  in  restraint  of  interstate  ocMnmeroe,  without  re- 
gard to  its  reasonableness  or  unreasonableness,  but  all  monop- 
olies or  attempts  to  monopolize  "  any  part "  of  such  trade  or 
commerce.  Let  me  refer  to  a  few  other  cases  in  which  the 
scope  of  the  decision  in  the  Freight  Association  case  was 
referred  to :  In  Bement  v.  National  Harrow  €o.^  186  U.  S. 
70,  92,  the  court  said :  ^  It  is  true  that  it  has  been  held  by 
this  court  that  ihe  act  (Anti-Trust  Act)  included  any  re- 
straint of  commerce,  whether  reasonable  or  unreasonable  " — 
citing  United  States  v.  Trans-Missouri  Freight  Asso.^  166 
U.  S-  290;  United  States  y.  Joint  Traffic  Association^  171 
U.  S.  605;  Addyston  Pipe  <&c.  Oo.  v.  United  States,  175 
U.  S.  211.  In  Montague  v.  Lowry^  198  U.  S.  38,  46,  which 
involved  the  validity,  under  the  Anti-Trust  Act,  of  a  certain 
association  formed  for  the  sale  of  tiles,  mantels,  and  grates, 
the  court  referring  to  the  contention  that  the  sale  of  tiles  in 
San  Francisco  was  so  small  ^  as  to  be  a  negligible  quantity,^ 
held  that  the  association  was  nevertheless  a  combination  in 
restraint  of  interstate  trade  or  com[95]merce  in  violation 
of  the  Anti-Trust  Act.  In  Loewe  v,  Lawlor^  208  U.  S.  274, 
297,  all  the  members  of  this  court  c(mcurred  in  saying  that 
the  Trun^^iseowrij  Joint  Traffic  and  Northern  Securities 
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ifasea  ^  hold  in  effect  that  the  Anti-Trust  Law  has  a  broader 
applieation  than  the  i>r(^bition  of  restraints  of  trade  unlaw- 
ful at  common  law."  In  Shawnee  Compress  Co.  y.  Anienon 
(1907),  209  n.  S.  423,  432,  434,  all  the  members  of  the  court 
again  concurred  in  declaring  that  ^^  it  has  been  decided  that 
Dot  only  unreasonable,  but  all  direct  restraints  of  trade  are 
prohibited,  ik^  law  being  thereby  distinguished  from  the 
common  law.**  In  United  States  v.  Addyston  Pipe  Oorr^ 
panj/j  85  Fed.  Rep.  271,  278,  Judge  Taft,  speaking  for  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  said  that 
according  to  the  decision  of  this  court  in  the  Freight  Associa- 
tion ease^  ^contracts  in  restraint  of  interstate  transporta- 
tion were  within  the  statute,  whether  the  restraints  could  be 
regarded  as  reasonable  at  common  law  or  not."  In  Chesa- 
peake dk  Ohio  Fuel  Co.  v.  United  States  (1902),  115  Fed. 
Bep.  610,  619,  the  Circuit  Court  of  Appeals  fot  the  Sixth 
Circuit,  after  referring  to  the  right  of  Congress  to  regulate 
interstate  commerce,  thus  interpreted  the  prior  decisions  of 
this  court  in  the  Trans-Missouri,  the  Joint  Traffle  and  the 
Addyston  Pipe  and  Steel  Co.  cases: 

**  In  the  ezerdae  of  this  right,  Congress  has  seesx  fit  to  prohibit  aU 
contracts  in  restraint  of  trade.  It  has  not  left  to  the  ooorta  the 
consideration  of  the  question  whether  such  restraint  is  reasonable  or 
nnreasonable,  or  whether  the  contract  wonld  have  been  lUegal  at  the 
common  law  or  not  The  act  leaves  for  consideration  by  Judicial 
authority  no  question  of  this  character,  but  all  i*ontract8  and  combi- 
nations are  declared  Ulegal  if  in  restraint  of  trade  or  commerce  among 
the  Stotes.** 

As  far  back  as  Bobbins  v.  Shelby  Taxing  District^  120 
U.  S.  489, 497,  it  was  held  that  certain  local  regulations,  sub- 
jecting drummers  engaged  in  .both  interstate  and  domestic 
trade,  could  not  be  sustained  by  reason  of  the  fact  that  no 
discrimina[96]tion  was  made  among  citizens  of  the  different 
States.  The  court  observed  that  this  did  not  meet  the  diffi- 
cult, for  the  reason  that  '^  interstate  commerce  cannot  be 
taxed  ai  allV  Under  this  view  Congress  no  doubt  acted, 
when  by  the  Anti-Trust  Act  it  forbade  any  restraint  what- 
ever upon  interstate  commerce.  It  manifestly  proceeded 
npon  the  theory  that  interstate  commerce  could  not  be  re- 
slarained  at  att  hj  ccmibinaticHis,  trusts  or  mooopolies,  but 


Digitized  by  VjOOQ IC 


160  tSL  imnaBD  sxATsa^  9t. 

Hailak,  Jh  eoncHnfiiig  and  dlssoitiBf. 

must  be  allowed  to  few  in  its  accustomed  channds,  wholly 
iin¥exed  and  inobstructed  by  anything  that  would  restrain 
ite  ordinary  movement.  See  also  Minnesota  v.  Bcarb^r^  186 
U.  S.  318,  826;  Brimmer  v.  Rebman,  138  U.  S.  78,  82,  88. 

In  the  (pinion  deliTered  on  behalf  of  the  minority  in  the 
Northern  SecurMes  eaee^  108  U.  S.  197,  our  present  CShief 
Justice  referred  to  the  contentions  made  by  the  defendants 
in  the  Freight  Association  casej  nunely.,  one  of  which  was 
Uiat  the  agreement  there  involved  did  not  unreasonably  re- 
strain interstate  commerce,  and  said : 

^Both  tbese  contaitionB  were  dedded  against  the  assoctetloii,  fh» 
court  lioldlng  that  the  Anti-Trust  Act  did  embrace  interstate  carriage 
by  railroad  corporationB,  and  as  that  act  prohibited  any  contract  in 
restraint  of  interstate  commerce,  it  henoe  embraced  aU  contracts  of 
that  character,  whether  they  were  reasonable  or  unreasonable.** 

One  of  the  Justices  who  dissented  in  the  NortJiem  Securi- 
ties case  in  a  separate  opinion,  concurred  in  by  the  minority, 
thus  referred  to  the  Freight  and  Joint  Tra;ffic  cases: 

**  For  it  cannot  be  too  carefully  remwnbered  that  that  daoae  appttee 
to  '  eyery '  contract  of  the  forbidden  Idnd — a  consideration  which  was 
the  turning  point  of  the  Trans-Missouri  Freight  Association  case, 
•  •  •  Size  has  nothing  to  do  with  the  matter.  A  monopoly  of 
'any  part*  of  conimerce  among  the  States  fB  tmiawfuL" 

In  this  connection  it  may  be  well  to  refer  to  the  adverse 
report  made  in  1909,  by  Senator  Nelson,  on  behalf  of  the 
Senate  Judiciary  Committee,  in  reference  to  a  certain  bill 
[97]  offered  in  the  Senate  and  which  proposed  to  amend  the 
Anti-Trust  Act  in  various  particulars.  That  report  contains 
a  full,  careful  and  able  analysis  of  judicial  decisions  relating 
to  obmbinations  and  monopolies  in  restraint  of  trade  and 
commerce.  Among  other  things  said  in  it  which  bear  on  the 
questions  involved  in  the  present  case  are  these : 

"  The  Anti-Trust  Act  makes  it  a  criminal  offense  to  violate  the  law, 
and  provides  a  punishment  hoth  by  fine  and  imprisonment  To  inject 
into  the  act  the  qvesthm  of  whethCT  an  agreemoit  or  combination  la 
reasonable  or  umreasonaf^  would  render  the  act  as  a  criaiinal  or 
penal  statute  indefinite  and  uncertain,  and  tenoe,  to  ttiat  eztenty 
utterly  nugatory  and  void,  and  woold  practically  amount  to  a  r^wal 
of  that  part  of  the  act  •  *  •  And  whUe  the  same  technical  ob- 
jection does  not  apply  to  civil  prosecutions,  the  injection  of  the  nOe 
qf  r^asonaU^mss  cr  wm-easenableness  leotHil  teM  to  the  greatest  i>eti- 


Digitized  by  VjOOQ IC 


BTAyPABn  CSL  aOk  V.  TmJTED  STATES.  Id 

tWawatt  oMtf  tfnMf-laMy  to  #A«  ^oroem&nt  of  the  law.  Th$  it/em&e 
of  rtaeonable  restraint  u>oul4  he  made  in  every  caee  and  there  u>ould 
he  ae  many  different  rules  of  reasonableness  as  cases,  courts,  and 
juries.  Wliat  one  court  or  Jury  might  deem  mireasonable  anodier 
court  or  jory  might  deem  reaeonable.  A  eouit  or  Jury  in  Ohio  might 
find  a  glTen  agreement  or  combinatkm  reaaosBble,  while  a  court  and 
juy  tD  Wiaoonain  might  fiod  the  eame  agreement  and  oombiBalien 
nnreasonable.  In  the  case  of  People  ▼.  Sheldon^  139  N.  Y.  264,  CMef 
Justice  Andrews  remarks :  '  If  agreements  and  combinations  to  pre- 
Tent  competition  in  prices  are  or  may  be  hurtful  to  trade,  the  only 
sure  remedy  is  to  prohibit  all  Offreemefnts  of  that  character.  If  the 
YBlidfty  of  sudi  an  agre^noit  was  made  to  depend  upon  actval  proof 
of  pnblic  pnjodice  or  injury,  It  would  be  T«ry  iliffleult  in  any  ease  lo 
establish  the  invalidity,  although  the  moral  evid^ioe  might  be  very 
coayincing.'  *  *  *  To  amend  the  Anti-Trust  Act,  as  suggested  by 
tbis  bUl,  would  be  to  entirely  emasculate  it,  and  for  all  practical  pur- 
poses r^der  it  nugatory  as  a  reme[t81dial  statute.  Criminal  prose- 
cutions would  not  lie  and  dvH  remedies  would  labor  onder  the  great- 
est doubt  and  uacertalnty*  Itie  act  as  it  exists  is  clear,  comprehen- 
slTe,  certain  and  highly  remedial.  It  practically  coTers  the  field  of 
Federal  jurisdiction,  and  is  in  every  reiqiect  a  model  law.  To  destroy 
or  undermine  it  at  the  present  juncture,  when  combinations  are  on 
the  Increase,  and  appear  to  be  as  oblivious  as  ever  of  the  rights  of 
the  public,  would  be  a  calamity.** 

The  result  was  the  indefinite  postponement  by  the  Senate 
of  any  further  consideration  of  the  proposed  amendments  of 
the  Anti-Trust  Act 

After  what  has  been  adjudged,  upon  full  consideration,  as 
to  the  meaning  and  scope  of  the  Anti-Trust  Act,  and  in  view 
of  the  usages  of  this  court  when  attorneys  for  litigants  have 
attempted  to  reopen  questions  that  have  been  deliberately 
dedd^,  I  confess  to  no  little  surprise  as  to  what  has  occurred 
in  the  present  case.  The  court  says  that  the  previous  cases, 
above  cited,  ^^  cannot  by  any  possible  conception  be  treated 
as  authoritative  without  the  certitude  that  reason  was  re- 
sorted to  for  the  purpose  of  deciding  them.''  And  its  opinion 
is  full  of  intimations  that  this  court  proceeded  in  those  cases, 
so  far  as  the  present  question  is  concerned,  without  being 
guided  by  the  ^^  rule  of  reason,''  or  ^  the  light  of  reason."  It 
is  more  than  once  intimated,  if  not  suggested,  that  if  the 
Anti-Trust  Act  is  to  be  construed  as  prohibiting  every  con- 
tract or  combination,  of  whatever  nature,  which  is  in  fact  in 
restraint  of  oommerce^  regardless  of  the  reasonableness  or 
96826^— VOL  4-17 ^11 
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unreasonableness  of  such  restraint,  that  fact  would  show  tiiat 
the  court  had  not  proceeded,  in  its  decision,  according  to  ^^  the 
light  of  reason,''  but  had  disregarded  the  "  rule  of  reason.** 
If  the  court,  in  those  cases,  was  wrong  in  its  construction  of 
the  act,  it  is  certain  that  it  fully  apprehended  the  views 
advanced  by  learned  counsel  in  previous  cases  and  pro- 
nounced them  to  be  untenable.    The  published  reports  place 
this  beyond  all  question.    The  opinion  of  the  court  [99]  was 
delivered  by  a  justice  of  wide  experience  as  a  judicial  officer, 
and  the  ccHirt  had  before  it  the  Attorney  General  of  the 
United  States  and  lawyers  who  were  recognized,  on  all  sides, 
as  great  leaders  in  their  profession.    The  same  eminent  jurist 
who  delivered  the  opinion  in  the  Trans-Missouri  case  deliv- 
ered the  opinion  in  the  Joint  Traffic  Association  case^  and  the 
association  in  tliat  case  was  represented  by  lawyers  whose 
ability  was  oniversally  recognized.    Is  it  to  be  supposed  that 
any  point  escaped  notice  in  those  cases  when  we  think  of  the 
sagacity  of  the  justice  who  expressed  the  views  of  the  court, 
or  of  the  ability  of  the  profound,  astute  lawyers,  who  sought 
such  an  interpretation  of  the  act  as  would  ccHupel  the  court 
to  insert  words  in  the  statute  which  Congress  had  not  put 
there,  and  the  insertion  of  which  words,  would  amount  to 
^judicial  legislation"?    Now  this  court  is  asked  to  do  that 
which  it  has  distinctly  declared  it  could  not  and  would  not 
do,  and  has  now  done  what  it  then  said  it  could  not  constitu- 
tionally do.    It  has,  by  mere  interpretation,  modified  the  act 
of  Congress,  and  deprived  it  of  practical  value  as  a  defensive 
measure  against  the  evils  to  be  remedied.    On  reading  the 
opinion  just  delivered,  the  first  inquiry  will  be,  that  as  the 
court  is  unanimous  in  holding  that  the  particular  things  done 
by  the  Standard  Oil  Company  and  its  subsidiary  companies, 
in  this  case,  were  illegal  under  the  Anti-Trust  Act,  whether 
those  things  were  in  reasonable  or  unreasonable  restraint  of 
interstate  commerce,  why  was  it  necessary  to  make  an  elab- 
orate argument,  as  is  done  in  the  opinion,  to  show  that 
according  to  the  "rule  of  reason'*  the  act  as  passed   by 
Congress  should  be  interpreted  as  if  it  contained  the  word 
"  unreasonable  ^  or  the  word  "  undue  **?    The  only  answetr 
which,  in  frankness,  can  be  given  to  this  question  is,  that  t^e 
court  intends  to  decide  that  its  deliberate  judgment,  fifteesi 
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yean  ago,  to  the  effect  that  the  act  permitted  no  restraint 
whatever  of  interstate  commerce,  whether  reasonable  or  nn- 
reasonable,  was  not  in  accordance  with  [100]  the  ^^  rule  of 
reascm.'*  In  effect  Qie  court  says,  that  it  will  now,  for  the 
first  tune,  bring  the  discussion  under  the  ^  light  of  reason  " 
and  apply  the  **  rule  of  reason  "  to  the  questions  to  be  decided. 
I  have  the  authority  of  this  court  for  saying  that  such  a 
course  of  proceeding  on  its  part  would  be  ^^  judicial  legis- 
lation." 

Still  more,  what  is  now  d<me  involves  a  serious  departure 
from  the  settled  usages  of  this  court.  Counsel  have  not 
ordinarily  been  allowed  to  discuss  questions  already  settled 
by  previous  decisions.  More  than  once  at  the  present  term, 
that  rule  has  been  applied.  In  St.  Louis^  I.  M.  dk  S.  By.  Co. 
V.  Taylor^  210  U.  S.  281,  295,  the  court  had  occasion  to  de- 
termine the  meaning  and  scope  of  the  original  Safety  Ap- 
pliance Act  of  Congress  passed  for  the  protection  of  railroad 
employees  and  passengers  on  interstate  trains.  27  Stat  631, 
§  6,  a  196.  A  particular  construction  of  that  act  was  insisted 
upon  by  the  interstate  carrier  which  was  sued  under  the 
Safety  Appliance  Act;  and  the  contention  was  that  a  differ- 
ent construction,  than  the  one  insisted  upon  by  the  carrier, 
would  be  a  hardi  one.  After  quoting  the  words  of  the  act, 
Mr.  Justice  Moody  said  for  the  court : 

**  There  is  no  escape  from  the  meaning  of  these  words.  Explanation 
cannot  darlft  them,  and  ought  not  to  be  employed  to  confuse  them 
er  leaeen  their  significance.  The  obyloas  purpose  of  the  legislatnre 
was  to  99ppioni  the  quoH/led  duty  of  the  common  law  with  an  abio- 
Imte  4mtw  deemed  dy  ii  moro  fust.  If  the  raUroad  does,  in  point  of 
fict.  use  cars  which  do  not  comply  with  the  standard,  it  violates  the 
plain  prohibitions  of  the  law,  and  there  arises  from  that  violation 
the  llabfUty  to  make  compensation  to  one  who  is  injured  by  it  It 
to  urged  that  this  to  a  harsh  constmcton.  To  this  we  reply  that.  If 
It  be  the  trne  comstroction,  its  harshness  is  no  concern  of  the  coorta 
The^  tove  no  re$pon$MUty  for  the  juetiee  or  wiedom  of  leifi^lation, 
end  mo  dmty  emcept  to  enforce  ihe  law  ae  it  ie  written,  unle$s  it  i$ 
clearly  beyond  the  comtitutional  power  of  the  lawmaking  [101]  body. 
•  ^  *  It  to  quite  conceirable  that  Oongi^ss,  contemplating  the 
hMTltable  hardship  oC  sodi  injuries,  and  hoping  to  dimintoh  die 
eesiiOMic  loss  ts  the  communis  resulting  from  them,  should  deem  It 
wtoe  to  toapose  their  hnrdens  upon  those  who  ooold  measurably 
eootrol  thsir  eanseSk  Instead  of  oyoo  those  who  are  In  the  main  help- 
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ImB  In  that  regard.  Such  a  policy  would  be  latelUgJMe,  and,  to  wy 
the  least,  not  ao  unreaaonable  as  to  require  us  to  doubt  that  it  was 
tnti^wledi  and  to  seek  some  unnatural  interpretation  of  common  words. 
We  see  no  error  in  this  part  of  the  case.*' 

And  at  the  present  term  of  this  court  we  were  asked,  in  a 
case  arising  under  the  Safety  Appliance  Act,  to  reconsider 
the  question  decided  in  the  Taylor  case.  We  declined  to 
do  so,  saying  in  an  opinion  just  now  handed  down : 

**  In  view  of  these  facts,  we  are  unwilling  to  regard  the  question  as 
to  the  meaning  and  scope  of  the  Safety  AppUance  Act,  so  far  as  it 
relates  to  automatic  couplers  on  trains  moving  in  interstate  tratBc; 
as  op«i  to  further  discussion  here.  //  the  court  M>a$  wrong  in  ttie 
Taylor  case  the  way  is  open  for  such  an  amendment  of  the  statute  as 
Conffress  may,  in  its  discretion,  deem  proper.  This  court  ought  not 
now  to  disturb  what  has  been  so  widely  accepted  and  acted  upon  by 
the  courts  as  havinc  been  decided  in  that  case.  A  contrary  course 
would  cause  infinite  uncertainty,  if  not  mischief,  in  the  administra- 
tion of  the  law  in  the  Federal  courts.  To  avoid  misappr^oisiont  it 
is  appropriate  to  say  that  we  are  not  to  be  understood  as  questioning 
the  soundness  of  the  interpretation  heretofore  placed  by  this  court 
upon  the  Safety  Appliance  Act  We  only  mean  to  say  that  untH 
€k>ngress,  by  an  amoidmait  of  the  statute,  changes  the  txiUm  aift- 
nounoed  in  the  Taylor  case,  this  court  will  adhere  to  and  apply  that 
rule."    0.,  B.  4  Q.  By.  Co.  v.  United  States,  220  U.  S.  669. 

When  counsel  in  the  present  case  insisted  upon  a  reversal 
of  the  former  rulings  of  this  court,  and  u^ed  such   an  . 
interpretation  of  the  Anti-Trust  Act  as  would  allow  reason- 
able restraints  of  interstate  commerce,  this  [102]  court,  in 
deftfence  to  established  practice,  should,  I  submit,   have 
said  to  them :  ^^  That  question,  according  to  our  practice,  jb 
not  open  for  further  discussion  here.    This  court  long  ago 
deliberately  held  (1)  that  the  act,  interpreting  its  words  in 
tlieir  ordinary  acceptation,  prohibits  aU  restraints  of  inter- 
state commerce  by  combinations  in  whatever  fonn^    and 
whether  reasonable  or  unreasonable;  (2)  the  question  relates 
to  matters  of  public  policy  in  reference  to  commerce  among 
the  States  and  with  foreign  nations,  and  Congress  alone  can 
deal  with  the  subject;  (3)  this  court  would  encroach  upon 
the  authority  of  Congress  if,  under  the  guise  of  constractiox^ 
it  d&ould  assume  to  determine  a  matter  of  puUic  polief ; 
(4)  the  parties  must  go  to  Congn^d  and  obtain  an  tan^tnA- 
ment  of  the  Anti-Trust  Act  if  tlity  think  this  court  ipraa 
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wrongs  in  its  fonaer  decisioiis;  and  (6)  this  court  oumoi 
and  will  not  judioiaUy  legislate^  since  its  functicm  is  to 
declare  the  kw,  while  it  belongs  to  the  legislative  depart- 
meai  to  make  the  law.  Such  a  course,  I  am.  sure,  would  not 
have  offended  the  ^  rule  of  reason." 

But  my  brethren,  in  their  wisdom,  have  deemed  it  best  to- 
pursue  a  different  course.    They  have  now  said  to  those  who 
oondemn  our  former  decisions  and  who  object  to  all  legis- 
lative {urohibiticms  of  cpntracts,  combinaticms,  and  trusts  in 
restraint  of  interstate  commerce,  '^  You  may  now  restrain 
such  oommtf'ce,  provided  you  are  reasonable  about  it;  only 
take  care  that  the  restraint  is  not  undue."    The  disposition 
of  the  case  under  ccmsideration,  according  to  the  views  of  the 
defendants,  will,  it  is  daimed,  quiet  and  give  rest  to  ^^  the 
bufflness  of  the  country."    On  the  contrary,  I  have  a  strcmg 
conviction  that  it  will  throw  the  business  of  the  country  into 
confofldon  and  invite  widely-extended  and  harassing  litiga* 
tion,  the  injurious  effects  of  which  will  be  fdt  for  many 
years  to  come.    When  Congress  prohibited  e^ery  contract, 
oombination  or  monopoly,  in  restraint  of  commerce,  it  pre- 
scribed a  simple,  definite  rule  that  all  could  understand,  and 
idiich  could  be  easily  ap[108]plied  by  everyone  wishing 
to  cbefy  the  law,  and  act  to  oonduct  their  business  in  viola* 
tion  of  law.    But  now,  it  is  to  be  feared,  we  are  to  have,  in 
cases  without  nmmb^,  the  constantly  recurring  inquiry — 
difficult  to  solve  by  proof— whether  the  particular  contract, 
combination,  or  trust  involved  in  each  case  is  or  is  not  an 
"  onreaaonable  "  or  ^  undue  "  restraint  of  trade.    Congress, 
in  effect,  said  that  there  should  be  no  restraint  of  trade,  tn 
amy  farmy  and  this  court  solemnly  adjudged  many  years 
ago  tliat  CongrMB  meant  what  it  thus  said  in  clear  and 
esKplicit  WOTds,  and  that  it  could  not  add  to  the  words  of  the 
act.     But  those  who  condemn  the  action  of  Con^^ess  are  now, 
in  eif ect,  informed  that  the  courts  will  allow  such  restraints 
of  interstate  commerce  as  are  shown  not  to  be  unreasonable 
or  mMlne. 

It  zemaina  for  me  to  reler,  more  fully  than  I  have  hereto* 
fare  d^ne,  to  another,  and,  in  my  }udgment-4f  we  lo<di  to 
tfaa  fataz^— the  moat  in^rtant  aspect  of  tUa  case.    Thad 
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aspect  oonoerns  the  usurpation  by  the  judicial  brandi  of 
the  Oovenunent  of  the  functions  of  the  legislative  depart- 
ment The  illustrious  men  who  laid  the  foundations  of 
our  institutions,  deemed  no  part  of  the  National  CoDsti* 
tution  of  more  consequence  or  more  essential  to  the^per^ 
imananc^  of  our  form  of  government  than  the  provisions 
under  which  were  distributed  the  powers  of  Government 
among  three  separate,  equal  and  coodinate  departments — 
legislative,  executive,  and  judicial.  This  was  at  that  time 
a  new  feature  of  governmental  regulation  among  the  nation? 
of  the  earth,  and  it  is  deemed  by  the  people  of  every  section 
of  our  own  country  as  most  vital  in  the  woridngs  of  a 
representative  repuUic  whose  Constitution  was  (vdained  and 
established  in  order  to  accomplish  the  objects  stated  in  Its 
preamble  by  the  means,  hut  only  hy  the  means^  provided 
either  expressly  or  by  neoessary  implication,  by  the  instru- 
moit  itsdf .  No  department  of  that  Government  can  oonsd- 
tutionally  exercise  the  [104]  powers  committed  strictlj  to 
another  and  separate  department 

I  said  at  the  outset  that  the  action  of  the  court  in  thn 
ease  might  well  alarm  thoughtful  men  who  revered  the 
Constitution.  I  meant  by  this  that  many  thingB  are  infi* 
mated  and  said  in  the  courts  opinion  which  will  not  be 
regarded  otherwise  than  as  sanctLooing  an  invasion  by  die 
judiciary  of  the  constitutional  domain  of  Congress — an  at- 
tempt 1^  interpretation  to  soften  or  modify  what  8<Rne  re- 
gard as  a  harsh  pubEc  policy.  This  court,  let  me  repeat, 
solemnly  adjudged  many  years  ago  that  it  could  not,  «x- 
eept  by  ^judicial  UgtslaUonJ^  read  words  into  the  Anti- 
Trust  Act  not  put  there  by  Congress,  and  which,  being  in- 
serted, give  it  a  meaning  which  tlM  woards  of  the  act,  as 
passed,  if  properly  interpreted,  would  not  justify.  The 
ceort  has  decided  that  it  could  not  thus  change  a  public 
pdi^  formulated  and  declared  by  Congress;  that  Congress 
has  paramount  authority  to  regulate  interstate  oommeroe, 
and  that  it  alone  can  change  a  policrf  once  inaugurated  by 
legislation.  The  courts  hav«  notiuQg  to  do  wiQi  the  wisdom 
or  policy  of  an  act  of  Congress.  Their  doty  is  to  ascertBin 
tlia  will  of  Congfess,  and  if  the  statata  embodying  the  «s- 
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prMGdon  of  that  will  is  constitrntional,  the  oourts  must  reepeot 
it  They  have  no  function  to  declare  a  public  policy,  nor 
to  amend  legislatiye  enactments.  ^^What  is  termed  the 
policy  of  the  Government  with  reference  to  any  particular 
legislation,''  as  this  court  has  said,  ^  is  generally  a  very  un- 
certain thing,  upon  which  all  sorts  of  opinions,  each  variant 
from  the  other,  may  be  formed  by  different  persons.  It  is 
a  ground  much  too  unstable  upon  which  to  rest  the  judgment 
of  the  court  in  the  interpretation  of  statutes."  Sadder^  y. 
CoUeetcTy  5  Wall.  107.  Nevertheless,  if  I  do  not  misappre* 
hend  its  opinion,  the  court  has  now  read  into  the  act  of 
Congress  words  which  are  not  to  be  found  there,  and  has 
thereby  done  that  which  it  adjudged  in  1896  and  1898  could 
not  be  done  without  violating  [105]  the  Ckmstitutiim, 
namely,  by  interpretation  of  a  statute,  changed  a  public 
policy  dedared  by  the  legislative  department 

After  many  years  of  public  service  at  the  NiUional  Cap* 
ital,  and  after  a  somewhat  close  observation  of  the  conduct 
oi  public  affairs,  I  am  impelled  to  say  that  there  is  abroad, 
in  our  land,  a  most  harmful  tendency  to  bring  about  the 
amending  of  constitutions  and  legislative  enactments  hj 
means  alone  of  judicial  construction.    As  a  public  policy  ha9 
been  declared  by  the  legislative  department  in  respect  of 
interstate  commerce,  over  which  Congress  has  entire  control, 
under  the  Constitution,  all  concerned  must  patiently  sulnnit 
to  what  has  been  lawfully  done,  until  the  peopte  of  the 
[Jnited  States — the  source  of  all  national  power — shall,  in 
their  own  time,  upon  reflection  and  through  tiie  legislative 
department  of  the  Government,  require  a  change  of  that 
p<^<^.     There  are  some  who  say  that  it  is  a  part  of  one's 
liberty  to  conduct  commerce  among  the  States  without  being 
subject  to  governmental  authority.    But  that  would  not  be 
liberty,  regulated  by  law,  and  liberty,  whidi  cannot  be  reg- 
ulated by  law,  is  not  to  be  desired.    The  supreme  law  of  the 
land — ^which  is  binding  alike  upon  all — ^upon  Presidents, 
Congresses,  the  courts,  and  the  people-ogives  to  Congrests, 
and  to  Congress  alone,  authority  to  regulate  interstate  com- 
merce, and  when  Congress  forbids  any  restraint  of  such  com* 
merce,  in  any  form,  all  must  obey  its  mandate.    To  overreach 
the  action  of  Congress  merely  by  judicial  construction,  that 
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B^  by  indmction,  is  a  Uqw  Mk  thd  integrity  of  ow  govwvh 
mental  system,  and  in  the  end  will  proTe  mo^  dangerous  to 
alL  Mr.  Justice  Bradley  wisely  said,  when  on  this  benchi 
that  illegitimate  and  unconstitutional  practices  get  their  fibrst 
footing  by  silent  approaches  and  di^t  deviations  from  leg^ 
modes  of  legal  procedure.  Boyd  v.  United  StdteBj  116  U.  S« 
616,  635.  We  shall  do  well  to  heed  the  warnings  of  that 
great  jurist. 

'  [106}  I  do  not  stop  to  discuss  the  merits  of  the  policy 
embodied  in  the  Anti-Trust  Act  of  1890;  for,  as  has  been 
#lten  adjudged,  the  courts,  under  our  constitutional  systemi 
have  no  rightful  oonoem  with  the  wisdom  or  pelioy  of  legis^ 
lation  ^lacted  by  that  branch  of  the  Oovenunent  iriiich  alone 
eta  make  laws. 

For  the  reasons  stated,  while  concurring  in  tiie  g^ieral 
affirmance  of  the  decree  of  the  Circuit  Court,  I  dissent  from 
that  part  of  the  judgment  of  this  court  which  directs  the 
modification  of  the  decree  of  the  Circuit  Court,  as  well  as 
from  those  parts  of  the  opinion  which,  in  effect,  assert  au- 
thority, in  this  court,  to  insert  words  in  the  Anti-Trust  Act 
which  Congress  did  not  put  there,  and  which,  being  inserted, 
Otmgress  is  made  to  dedare,  as  part  of  the  public  policy  of 
the  country,  what  it  has  not  chosen  to  declare. 


UNITED  STATES  OF  AMERICA  v.    AMERICAN 
TOBACCO  COMPANY.- 

AMERICAN  TOBACCO  COMPANY  «.  UNITED 
STATES  OF  AMERICA. 

A9FBAI.S  FROM  THE  CIBOinT  OOUBT  OF  THB  UKPTBD  STATES  FOS 
THE  S(H7THXRN  DISTRICT  OF  NEW  YORK. 

ll«i.  lis,  lie.  Argued  JftniMry  8,  4,  6.  6,  UOIO;  restored  to  docket  tor  vt- 
Argnment  April  11,  1910;  re-argned  Januaxj  9,  10,  11,  12,  1911. — Decided 
Ifaj  29,  1911. 
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standard  OH  Co,  t.  UfUied  ffUtm,  an§9^  p.  1,  Mlowed  ajid 
as  to  ttie  oonstrmottoa  to  be  fliTcn  to  tke  Antl^CTriMt  Aot  0t  July  2, 

"I  ■  ■        .■■       Ill    M  I    J     H  H    I    'I  N  ^  .      > 

•  9or  qpiiUozi  of  CUrcult  Court  (liS^  ^^  JWB"  IM8iift!<8t?4? ^  Jf:'^^' 
For  injanction  proTisions  of  final  j^g^^^ijfaMB|i|M||||i|jj,  ^  ^ 

Supreme  Court,  see  poit,  p.  Sift'"  '^''-"^"^UCHHK^;^^'' '  '*  '*"' 
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mo,  &  64T,  26  8tftt  309;  and  h^d  that  tim  combination  in  tbSa  caae 
Is  one  In  restraint  of  trade  and  an  attempt  to  monopolise  the  bnsi- 
nesB  of  tobacco  in  interstate  commerce  within  the  prohibitions  of 
the  act* 

[107]  In  ord«  to  meet  soch  a  sltnation  as  Is  presented  by  the  record 
hi  this  case  and  to  afford  the  relief  for  the  evils  to  be  overcome,  the 
Anti-Tmst  Act  of  1890  mnst  be  given  a  more  comprehensive  appli- 
cation than  affixed  to  it  in  any  previous  decision. 

In  Btondard  OU  Co.  v.  United  BtateM,  ante,  p.  1,  the  words  "  restraint 
of  trade  "  as  used  In  f  1  of  the  Anti-Tmst  Act  were  properly  con- 
strued by  the  resort  to  reason ;  the  doctrine  stated  in  that  case  was 
in  accord  with  all  previous  decisions  of  this  court,  despite  the  con- 
trary view  at  times  erroneously  attributed  to  the  expressions  in 
UnUed  8t4fte$  v.  Trant-MUsouri  Freight  Association,  168  U.  S.  200, 
and  UnUed  States  v.  Joint  Trajjlc  Association,  171  U.  S.  605. 

The  Anti-Trust  Act  must  have  a  reasonable  construction  as  there  can 
scarc^y  be  any  agreement  or  contract  among  business  men  that 
does  not  directly  or  Indirectly  affect  and  possibly  restrain  com- 
merce. United  States  v.  Joint  Trafflo  Association,  171  17.  8.  006, 
568. 

Hie  words  **  restraint  of  trade  **  at  common  law,  and  in  the  law  of 
this  country  at  the  time  of  the  adoption  of  the  Anti-Trust  Act, 
only  embraced  acts,  contracts,  agreements  or  combinations  which 
opemted  to  the  prejudice  of  the  public  interests  by  unduly  restrict- 
ing competition  or  by  unduly  obstructing  due  course  of  trade,  and 
CaogresB  intended  that  tlioae  words  as  used  in  that  act  should  have 
a  like  significance;  and  the  ruling  in  Standard  Oil  Co,  v.  United 
States,  ante,  p.  1,  to  this  effect  Is  reSxpressed  and  reaffirmed. 

The  public  policy  manifested  by  the  Anti-Tmst  Act  is  expressed  in 
soch  feaoral  language  that  tt  embraiees  every  conoeivmble  act  which 
can  possibly  come  within  the  spirit  of  its  prohibitions,  and  that 
policy  cannot  be  frustvated  by  resort  to  diagalse  or  sobterfnge  of 
any  kind. 

The  record  in  this  case  discloses  a  combination  on  the  part  of  the  de- 
teidanU  with  the  puxpoM  oi  a^equiring  dominioa  and  control  of 
interstate  commerce  in  tobacco  by  methods  and  manners  clearly 
within  the  prohibition  of  the  Anti-Trust  Act;  and  the  subject- 
matters  of  the  combination  and  the  combination  Itself  are  not  ex- 
tinded  from  the  scope  of  the  act  as  being  matters  of  intrastate  com- 
merce and  snbjeet  to.  state  controL 

In  this  case  the  combinatian  in  aH  its  aspects  both  as  to  stock  owner- 
ship, and  as  to  the  corporations  lnd^)endently,  including  foreign 
corporations  to  the  extent  that  they  became  co(5perators  in  the  com- 

•  SrHabos  aad  statements  of  aiguments  copyrighted,  1911,  by  Hie 
BttDk*  Law  PubUihiac  Company. 
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blnatloii,  eome  within  the  prohibltloii  of  the  first  end  second  sec- 

tlona  ot  the  Anti-Tmst  Act 

In  glTing  relief  against  an  unlawful  combination  under  the  Anti-Trust 
Act  the  court  should  glye  complete  and  efficacious  effect*  to  the 

[108]  prohibitions  of  the  statute;  accomplish  this  result  with  as  lit- 
tie  injury  as  possible  to  the  interest  of  tiie  general  public;  and 
have  a  proper  regard  for  the  vested  property  interests  innocently 
acquired. 

In  this  case  the  combination  in  and  of  itself,  and  also  all  of  its  con- 
stituent elem^its,  are  decreed  to  be  illegal,  and  the  court  below  is 
directed  to  hear  tiie  parties  and  ascertain  and  determine  a  plan  or 
method  of  dissolution  and  of  recreating  a  condition  in  harmony 
with  law,  to  be  carried  out  within  a  reasonable  period  (in  this  case 
not  to  exceed  eight  months),  and,  if  necessary,  to  effectuate  this 
result  either  by  injunction  or  receivership. 

Priding  the  achievement  of  the  result  decreed  all  parties  to  the  com- 
bination in  this  case  should  be  restrained  and  eojoined  from  enlarg- 
ing the  power  of  the  continuation  by  any  means  or  device  whatever. 

Where  a  case  is  remanded,  as  this  one  is,  to  the  lower  court  with 
directions  to  grant  the  relief  in  a  differoit  manner  from  that  de- 
creed by  it,  the  proper  course  is  not  to  modify  and  affirm,  but  to 
reverse  and  remand  with  directions  to  enter  a  decree  in  conformity 
with  the  opinion  and  to  carry  out  the  directions  of  this  court  with 
costs  to  defendants. 

164  Fed.  B^.  700,  reversed  and  remanded  with  directions. 

The  facts,  which  involve  the  construction  of  the  Anti- 
Trust  Act  of  July  2, 1890,  and  the  question  whether  the  acts 
of  the  defendants  amounted  to  a  combination  in  restraint  of 
interstate  commerce  in  tobacco,  are  stated  in  the  opinion. 

The  Attorney  General  and  Mr.  Jamee  O.  MoReynolde  for 
the  United  States: 

What  constitutes  or  materially  affects  interstate  or  foreign 
commerce  is  a  practical  questicm  to  be  decided  upon  a  view  of 
the  facts  presented  in  each  case.  Rearick  v.  Pennsylvania^ 
208  U.  S.  607,  612;  Western  Union  Tel  Co.  v.  Kansas,  216 
U.  S.  1 ;  International  Tewt  Book  Co.  ▼.  Pigg,  21T  U.  S.  91 ; 
Dozier  v.  Alabama^  218  U.  S.  124.  In  the  constantly  recur- 
ring course  of  affairs  commerce  among  the  States  passes 
through  three  stages:  soliciting  orders;  manufacturing  the 
goods;  transporting  them  to  the  purchaser.  And  each  is  an 
essential  of  the  entire  movement    Soliciting  orders  undoubt- 
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tot  tbe  United  Btatet. 
ediy  is  inter  [109]  state  commerce,  Bobbine  v.  Shelby  Oowth/y 
ISO  U.  &  489.  Traiuq>orting  the  manufactured  article  like- 
wise  is  clearly  of  the  same.  The  manufacture  is  as  essential 
as  either  of  the  other  elements;  and  some  restrictions  upon  it, 
as  all  know,  affect  the  very  foundations  of  iirterstate  trade. 

The  commerce  clause  gives  Congress  power  to  indicate  its 
will  in  conformity  to  which  interstate  commerce  shall  be  car- 
ried on.  This  is  supreme  and  admittedly  extends  to  whatever 
is  itself  interstate  commerce,  and  all  instrummtalities  and 
persons  engaged  therein.  Legislation  which  directly  regulates 
any  of  these  things  comes  clearly  within  the  constitutional 
grant  Delaware  cfe  Hudson  B.  B.  Co.  v.  United  States^  218 
U.  S.  366.  And,  consequaitly,  whenever  manufacture  can  be 
regarded  as  a  part  of  such  commerce  Congress  may  inhibit 
a  monopoly  thereof,  as  in  so  doing  it  would  be  directly  reg- 
ulating commerce. 

The  granted  power  may  be  made  effective  by  all  means 
reasonably  necessary  therefor.  Experience  demonstrates  that 
the  indicated  will  of  Congress  concerning  interstate  trade 
and  c<Hnmerce  may  be  directly  hindered,  obstructed  and  nul- 
lified by  some  things  which  are  no  part  thereof.  Whatever 
of  these,  therefore,  as  an  efficient  cause  will  probably  occasion 
as  a  natural  and  reasonable  consequence  material  obstructicm 
(xt  hindrance  to  the  efficacious  operaticm  of  its  lawful  will, 
Congress  may  prohibit  A  monopoly  of  production,  as  the 
efficient  cause,  may  occasion  material  hindrance  or  obsteic- 
tion  to  such  operaticHi  of  the  indicated  will  of  Congress,  and 
in  that  event  may  be  prohibited  because  of  this  effect  although 
manufacture  be  regarded  as  no  part  of  commerce.  Oibbom 
V.  Ogdeny  9  Wheat  1,  195,  208,  209;  United  States  v. 
Coombee,  12  Pet  72, 78;  The  Daniel  BaU,  10  Wall.  557. 

Where  matters  of  economic  opinion  or  theory  are  elements 
for  ccmsideration  and  conclusions  depend  thereon,  the  courte 
must  acc^t  whatever  declaration  Congress  has  [110]  made 
in  respect  of  them,  and  frame  their  judgments  in  harmony 
therewith,  unless  such  declaration  is  plainly  without  reason- 
able foundation.  Nationd  Cotton  OH  Co.  v.  TeoHu,  197 
U.  &  116. 
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Oontracte,  eombinati^Mis,  oonspirades  and  mQiK>poH€A> 
whidi  dunectly  and  materially  hindered  at  obsfcructed  inter- 
steto  CO*  foreign  oommeroe  were  unlawful  prior  to  the  act  of 
July  2, 1890. 

The  principles  of  the  common  law  are  applicable  to  inter* 
state  oommeroe  transactiona  Western  Union  Telegraph 
Company  v.  Ctdl^  181  U.  S.  92, 102.  Without  ccmgressional 
enactment,  every  contract,  combination,  conspiracy  or  mo- 
nopoly, unlawful  at  common  law,  would  be  ao  regarded  by 
the  Federal  courts  although  relating  solely  to  interstate  or 
foreign  commerce;  and  certainly  no  affirmative  aid  would  be 
given  to  the  purposes  of  any  of  them. 

Congress  has  power  ^^  to  regulate  commerce  with  foreign 
Aations,  and  among  the  several  Stotes,  and  with  the  Indian 
tribes.''  Except  as  limited  by  other  provisions,  this  power  is 
supreme  and  cannot  be  abridged  by  State,  individual  or 
eorporation« 

Inaction  by  Congress  indicates  its  will  that  interstate  and 
international  commerce  shall  be  free;  and  therefore  what- 
ever substantially  obstructs,  interferes  with  or  hampers  such 
commerce  conflicts  with  the  will  of  Congress  and  the  Federal 
Constitution.  Leisy  v.  Hardin^  135  U.  S.  100;  Re  Rahrer^ 
140  U.  S.  545 ;  Rhodes  v.  Iowa,  170  U.  S.  412 ;  Adeems  Express 
Co.  V.  Kentucky,  206  U.  S.  129,  135 ;  Atlantic  Coast  Line  v. 
Wharton,  207  U.  S.  828,  334;  Adams  Empress  Co.  v.  Ken- 
tucky, 214  U.  S.  218. 

The  doctrine  that  inaction  by  Congress  is  equivalent  to  a 
positive  declaration  that  commerce  shall  be  free  and  untram- 
meled  and  that  whatever  substantially  interferes  with  or 
hampers  the  same  is  in  conflict  with  the  Constitution  of  ^e 
United  Stated  rests  upon  the  intention  of  [111]  Congress 
reasonably  implied  from  its  silence  in  respect  to  the  subject 
of  commeree.  Bowman  v.  Cbtcoffo  Ac.  R.  R.  Co.,  1S5  U.  S. 
465,483. 

Contracts,  combinations,  conspiracies  and  monopolies  may 
and  often  do  prevent  the  free  flow  of  commeroe — subataii- 
tially  obstruct,  interfere  with  and  hamper  the  same.  Addys- 
Um  Pipe  cQsey  175  U.  &  211 ;  Loewe  v.  Lawlor^  208  U.  S.  S74. 
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If  state  legislaetion  whicb  snbfitantially  hindet<8  or  obaftrads 
ocmtmeroe  is  invalid,  b^^use  in  confliet  with  the  contrary 
intention  of  Ccmgress  reasonably  implied  Ircmi  mience,  a 
fortiori  is  this  true  of  any  arrangements  by  corporations 
which  bring  about  like  resulta 

In  the  absence  of  express  legislation  any  contracti  com- 
bination, or  other  arrangement  by  corporations  which  directly 
ind  materially  hinders,  restrains  or  obstructs  the  free  flow 
of  interstate  or  foreign  commerce  would  be  unlawful.  R€ 
Debs,  1»8  U.  a  664,  577,  699;  Union  Bridge  Go.  v.  United 
autes,  204  U.  S.  364;  OcH^Bton  R.  R.  v.  Texas,  210  U.  & 
217;  Oaldmai  y.  NoHh  CaroUna,  187  U.  a  622.  How  far 
the  coorts,  in  the  absence  of  a  statute,  could  prevent  and 
restrain  such  obstructions,  or  whether  parties  thereto  might 
be  prosecuted  eriminally,  it  is  not  necessaiy  to  discuss,  since 
the  Anti-Trust  Act  now  clearly  applies  to  them. 

The  anti-trust  provisions  of  the  Wilson  Tariff  Act  (1894) 
apply  to  any  combination  or  agreem^it  intended  to  restrain 
free  comp^tion  when  one  of  the  parties  is  engaged  in  vol* 
porting. 

These  provisions  have  not  been  construed  by  tMs  court 
IlMfy  denounce  every  combination,  one  party  to  which  is 
engaged  in  importing,  when  intended  to  restrain  lawful  com- 
merce or  free  competition  therein.  The  language  differs 
somewhat  from  the  Sherman  Act,  not  improbably  because  of 
prior  opinions  in  the  lower  Federal  courts.  Re  Greene,  62 
Fed  Rep.  104;  United  States  v.  Trans-Missouri  [112]  Freight 
Assn^  68  Fed.  Bep.  40;  68  Fed.  Sep.  68;  United  States  v. 
E.  O.  KnigU  Co^  60  Fed.  Rep.  934. 

The  Sherman  Act  prescribes  the  rule  of  free  competition 
in  its  broad  and  general  sense  and  denounces  contracts,  com- 
binations and  conspiracies  in  whatever  form  whicb  in  effect 
or  necessary  tendency  directly  and  materially  obstruct  inte- 
state or  foreign  ocmimerce.  The  natural  effect  of  competi- 
tion is  to  increase  commerce;  to  extinguish  or  prevent  the 
firee  play  of  competition  is  to  hinder  it. 

The  ri^its  of  an  i^idividual  acting  alone  are  not  mvelivred 
in  the  present  eonkrovesy,  (C!o&curring  (^iniop  of  Juatioe 
Brewer  in  Northern  Securities  oase.) 

The  record  reveals  gross  violations  of  the  anti-trust  stat- 
utes within  any  construction  consistent  with  repeated  deci- 
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810118  of  this  court;  if  limited  to  unreasonable  restraints  the 
present  case  would  be  clearly  within  them.  And  if  duress, 
and  wicked  and  unfair  methods  are  essential,  they  all  appear. 

Interstate  commerce  is  a  term  of  very  large  significance. 
It  comprehends  intercourse  for  the  purposes  of  trade  in  any 
and  all  forms,  including  transportation,  purchase,  sale  and 
exchange  of  commodities  between  citizens  of  different  States. 
Regulation  and  commerce  are  both  practical  conceptions,  and 
their  limits  must  be  fixed  by  practical  lines.  Addyston 
Pipe  Co.  V.  United  States^  175  U.  S.  211;  CaldweU  v.  North 
Carolina^  187  U.  S.  622,  632;  Montague  A  Co.  v.  Lowry^  198 
U.  S.  88;  Svnft  c6  Co.  v.  United  States^  1»6  U.  S.  376; 
Rearick  ▼.  Pennsylvania^  203  U.  S.  507,  612;  Oalveaton  R.  R. 
Y.  Texas,  210  U.  S.  217,  226. 

The  anti-trust  laws  must  be  reasonably  construed  with  a 
view  to  practical  enforcement,  and  not  so  as  to  defeat  the 
purposes  leading  to  their  enactment    ^Nothing  is  better 
settled  than  that  statutes  should  receive  a  sensible  construc- 
tion, such  as  will  effectuate  the  legislative  intention,  and,  if 
possible,  so  as  to  avoid  an  unjust  or  an  absurd  [118]  conclu- 
sion.''   Lau  Ow  Bew  v.  United  States,  144  U.  S.  47,  69; 
United  States  v.  Joint  Traffio  Assn.,  171  U.  S.  505,  567; 
Hopkins  V.  United  States,  171  U.  S.  578,  600;  Anderson  v. 
United  States,  171  U.  S.  604,  616;  Swift  A  Company  v. 
United  States,  196  U.  S.  375,  396;  Cincinnati  Packet  Com- 
pany V.  Bay,  200  U.  S.  179, 184. 

The  general  principles  adopted  in  referen<%  to  state  legis- 
lation affecting  interstate  commerce  are  applicable  for  deter- 
mining whether  combinations  of  corporations  or  indiTiduals 
materially  affect  the  free  flow  of  such  commerce.     The  valid- 
ity of  mjch  state  legislation  turns  upon  whether  its  direct  effect 
or  necessary  tendency  is  the  material  or  substantial  restraintt 
hindrance  or  obstruction  of  commerce.     If  so.  it  is  uneon* 
stitutional  irrespectiTe  of  tntent.     But  if  the  effect  is  only 
immaterial  and  incidental  this  does  not  invalidate.      Asbell  T. 
Kansas,  209  U.  S.  251,  256;  Galveston  ^c.  R.  R.  t.  Tewm^ 
210  U.  S.  21T,  227;  Mhmesota  ?<  Bt^ber^  136  U*  8.  3ia,  aifl; 
Richmond  Ac^  R,  R.  6V  v.  Patterson^  169  U.  S.  311,  S14; 
Chicago  dbc.  R.  R.  v.  Solm,  169  U.  S- 133;  Missoun  dbo,  /?.  /?. 
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T.  Haber^  189  X7.  S.  618,  626;  Bovmm  v.  Chicago  die.  R.  R. 
Co.,  125  U.  &  465,  482;  Smith  r.  Alabama,  124  U.  S.  465, 
478. 

The  Sherman  Act  applies  when  the  direct  result  or  nec- 
csBaiy  tendency  of  the  prohibited  thing— contract,  combi- 
nation, etc — is  material  obstruction,  hindrance  or  restraint 
of  interstate  or  foreign  commerce.  This  thing  need  not  be 
any  part  of  commerce,  nor  be  done  by  parties  engaged 
tfierein.  And  whether  soch  obstruction,  hindrance,  restraint 
or  tendency  exists  must  be  determined  by  the  court  upon  the 
facts  of  each  case.  That  which  did  not  restrain  commerce 
fifty  years  ago  may  do  so  to-day..  Loewe  v.  Lawlor,  208 
U.  8.  274,  298;  Union  Bridge  Company  v.  United  States, 
204  U.  8.  864,  400;  Pennsylvania  v.  Wheeling  Bridge  Co., 
18  How.  518,  and  18  How.  421. 

The  settled  rule,  and  one  constantly  invoked  by  those 
engaged  in  interstate  ccmmierce,  is  that  any  state  statute 
[114]  whidi  in  effect  or  necessary  tendency  directly  and  ma- 
terially obstructs  or  hinders  the  free  iSow  of  interstate  com- 
merce conflicts  with  the  Federal  Constitution.  Certainly 
one  purpose  of  the  Sherman  Act  was  to  prerent  any  such 
inteidFerence  with  commerce  through  contracts,  combinations, 
conspiracies  or  monopolies  (Loewe  ▼.  Lawlor) ,  and  if  state 
statutes  are  cut  down  because  of  congressional  intent  inferred 
from  silence,  there  can  be  no  question  of  the  power  of  Con* 
gress  by  a  positive  enactment  to  destroy  obnoxious  arrange- 
ments amongst  individuals  or  corporations.  TTie  interpre- 
tation of  the  Sherman  Act  expounded  in  the  unanimous  opin- 
ion in  Loewe  v.  Lawlor  supports  this  suggestion. 

The  natural  effect  of  competition  in  its  broad  and  legiti- 
mate sense  is  to  increase  trade.  To  suppress  such  competi- 
tion restrains,  hinders  and  obstructs  trade  within  the  mean- 
ing of  the  Anti-Trust  Act.  United  States  v.  Trans-Missottri 
Freight  Assn.,  166  U.  S.  290;  United  States  v.  Joint  Traffle 
Assn.,  171  XT.  8.  505 ;  Addyston  Pipe  Co.  v.  United  States, 
176  U.  8.  211;  Northern  Securities  Co.  v.  United  States, 
198  U.  8.  197;  United  States  v.  Standard  OH  Co.,  178  Fed. 
Bep.  177.  This  rule  is  especially  rigid  in  respect  of  public 
eorporation&    Oibbs  v.  Consolidated  Gas  Co.,  180 
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U.  S.  896;  United  JSUUes  y.  Trma-liissowi  FnrigM  Aun^ 
166  n.  S.  290;  but  it  is  applicable  to  all  commerce. 

Persons  of  sound  mind  are  presumed  to  intend  the  neces- 
sary 0r  ordinary  ccmaequeiices  of  their  aets,  Olarian  Bank 
y.  Janesy  21  Wall.  826,  887;  and,  in  general,  the  intent  ocm- 
sdoiisly  entertained  or  dominant  in  the  minds  of  parties  to 
a  combination  is  not  mat^ial — certainly  nok  dedsiye  of  its 
legality.  Where  attempts  to  monopolize  are  charged,  or 
where  essential  to  show  a  plan  not  necessarily  inferred  from 
circumstances,  or  where  Uie  effect  of  established  acts  may 
be  doubtful,  the  actual  purpose  may  be  material — perhaps 
essential.  United  States  y.  Tram-Mo.  [US]  Ft.  Amh.,  166 
U.  S.  290,  841,  342;  Addyston  Pipe  Co.  y.  United  States^ 
176  U.  S.  211,  284;  Swift  <&  Co.  y.  United  States,  186  U.  S. 
876,  896. 

The  fundamental  design  of  the  anti-trust  legislation  is 
not  punidmient  of  iomiorality,  but  preyention  of  mischief 
consequent  upon  unification  of  control  and  destruction  of 
competition.  The  public  is  chiefly  concerned  about  practical 
results — ^not  mental  attitudes.  The  lawfulness  of  a  combina- 
tion cannot  be  detennined  by  the  conscious  purpose  of  the 
parties;  necessary  consequences  are  presumed  to  haye  be^i 
intended.  United  States  y.  Trans-Mo.  Ft.  Assn.,  166  U.  S. 
290;  UniUd  States  y.  Joint  Traffic  Assn.,  171  U.  S.  662; 
Addyston  Pipe  Co.  v.  UniUd  States,  176  U.  S.  211,  234. 

The  word  ^^unreasonable"  cannot  be  read  into  the  first 
section  of  tiie  Sherman  Act;  but  this  does  not  render  the 
prohibitions  applicable  merely  because  oommei-ce  is  in  some 
way  affected,  or  to  transactions  always  enforceable,  and  neyer 
regarded  as  objectionable  from  any  standpoint.  This  court 
has  neyer  declared  unlawful  those  ordinary  business  arrange- 
ments always  sanctioned  at  common  law  and  wholly  outside 
the  mischief  intended  to  be  preyented.  Any  act,  howeyer, 
although  entirely  innocent  when  standing  alone  may  be  crimi- 
nal if  part  of  an  unlawful  plan.  United  States  y.  Joint 
Tra^lfi^  Assn.,  171  U.  S.  605,  667,  568;  Hopkins  y.  United 
States,  171  U.  S.  678,  600;  Aikens  y.  Wisconsin,  196  U.  S. 
194,  206;  Swift  dk  Com^nmy  y.  United  States^  196  U.  S.  876, 
896;  Cinfiimmti  Packet  Co.  y.  Bay,  200  U.  S.  179. 
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The  Government  does  not  maintain  that  restraint^  obstme- 

ti(Hi  or  hindrance  of  eommeroe  is  denounced  by  the  act  unksB 

direct  and  matmal  either  in  tendency  or  effect;  and,  of 

coarse,  do  not  insist  that  every  contract  or  arrangement 

which  merely  eliminates  a  competitor  in  interstate  trade  li 

for  that  sole  reason  unlawful.    The  statute  wad  intended  to 

foster,  not  destroy,  business  operations  [116]  universally 

r^arded  as  promotive  of  public  welfare.    The  suggestion 

^t  the  statute  denounces  as  criminal  every  part^  to  any 

sort  of  contract  which  eliminates  any  independent  dealer  in 

interstate  commerce  however  insignificant  is  untenable.    But 

when,  as  in  the  present  case,  the  restraint  is  the  direct  con- 

sequence  of  or  that  to  which  the  challenged  contract  or  ooHn* 

bination  necessarily  tends,  and  is  also  of  a  material  or  sab- 

stantial  character  it  is  clearly  within  the  prohibition.    The 

Government  does  not  avouch  and  will  not  attempt  to  snj^MWt 

tins  extreme  construction  whidi  was  adopted  by  the-presid- 

ing  judge  below. 

Contracts,  combinations  or  conspiracies  which  give  power 
materially  to  restrain  commerce  and  indicate  a  dangerous 
probability  of  its  exercise  and  those  which  necessarily  tend 
to  monopoly  are  unlawful  without  more.  Umted  States  v. 
E.  O.  Knigkt  Co.,  156  U.  S.  1;  UniUd  States  v.  Tran^ 
Missouri  Ft.  Assn.,  166  U.  S.  290;  Northern  Securities  Com- 
pony  V.  United  States,  193  U.  S.  197 ;  United  States  v.  Stand- 
ard OU  Co.,  173  Fed.  Bep.  177.  The  essential  purpose  of 
the  statute  is  to  prevent  injury — ^not  merely  to  reverse  a 
ooarse  of  conduct 

The  words,  "contract,  cwnbination  and  conspiracy '^  in 
tiie  statute  are  used  in  their  ordinary  sense,  and  there  is  no 
exception  in  favor  of  sales,  conveyances  or  other  executed 
arrangements.  Pettibone  v.  United  States,  146  U.  S.  197, 
203 ;  Noyes  on  Intercorporate  Relations,  §§  324  et  seq. 

The  decision  in  United  Stcstes  v.  E.  C.  Knigkt  Company 
turned  upon  the  conclusion  that  under  the  peculiar  circum- 
stances of  that  case  what  was  alleged  and  proved  did  not 
Ao'w  a  direct  or  necessary  obstruction  to  interstate  com- 
merce; and  it  may  be  relied  upon  only  where  the  evidfiKse 
reqoires  a  like  finding  on  that  point  The  facts  of  the  pres^ 
95825**— VOL  4—17 12 
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esA  case  render  such  a  conclusion  impossible.  The  tilings 
done  had  direct  reference  to  interstate  and  foreign 
[117]  commerce;  competition  therein  has  been  effecdvely  de- 
stroyed and  monopoly  secured.  In  support  of  the  foregoing 
doctrines,  see  United  States  y.  E.  0.  Knight  Company 
(1896),  156  U.  S.  1;  PearsaU  v.  Great  Northern  B.  R.  Co. 
(1896),  161  U.  S.  646;  United  States  v.  Trans-Miasouri 
Freight  Assn.  (1897),  166  U.  S.  290;  United  States  ▼.  Joint 
Tra0io  Assn.  (1898),  171  U.  S.  605;  Hopkins  ▼.  United 
States  (1898),  171  U.  S.  678;  Anderson  ▼.  United  States 
(1898),  171  U.  S.  604;  Addyston  Pipe  <&  Steel  Company  ▼. 
United  States  (1899),  175  U.  S.  211;  Montague  <&  Company 
V.  Lowry  (1908),  198  U.  S.  38;  Northern  Securities  Com^pany 
▼.  United  States  (1904),  198  U.  S.  197;  Harriman  v.  North- 
em  Securities  Company  (1905) ,  197  U.  S.  244;  Swift  di  Com- 
pany y.  United  States  (1905),  196  U.  S.  876;  Cincinnati 
et  al.  Packet  Co.  v.  Bay  (1906),  200  U.  S.  179;  Loewe  r. 
Lawlor  (1908),  208  U.  S.  274.  See  also  National  Cotton 
OU  Co.  V.  Teosas^  197  U.  S.  115;  Shawnee  Compress  Co.  t. 
Anderson,  209  U.  S.  428;  Continental  WaU  Paper  Co.  y. 
Voightj  212  U.  S.  227;  Pennsylvania  Sugar  Befining  Com- 
pany V.  American  Sugar  Beftning  Co.,  166  Fed.  Eep.  264; 
Bigelow  v.  Calumet  dk  Hecla  Mining  Company,  167  Fed. 
Rep.  704,  721;  National  Fireproofing  Company  v.  Mason 
Builders  Assn.,  169  Fed,  Rep.  259;  United  States  v.  Stand- 
ard  Oil  Co.,  173  Fed.  Rep.  177. 

Monopoly  is  the  ontcome  of  the  practical  cessation  of 
effective  business  competition.  This  word  in  the  Anti- 
Trust  Act  has  no  reference  to  a  grant  of  special  privil^es 
but  is  used  in  a  broad  sense.  Trade  and  commerce  in  any 
commodity  are  monopolized  whenever  as  the  result  of  th^ 
concentration  of  competing  businesses — ^not  occurring  as  an 
incident  to  the  orderly  growth  and  developm^it  of  one  of 
them— one  or  a  few  corporations  (or  persons)  acting  in  con- 
cert practically  acquire  power  to  control  prices  and  smother 
competition. 

The  rights  of  an  individual  acting  alone  are  not  in- 
volved and  it  is  unnecessary  to  inquire  how  far  his  a<^ 
[118^1  may  be  limited.    Corporations  do  not  have  all  the  con- 


Digitized  by  VjOOQ IC 


UHTEID  SZATB8  V.  AMBBI04N  TOBAOOO  00.  179 


for  tte  Untted  Statn. 

stitntioiud  rights  of  mn  indlTidiial  and  are  themselves  com- 
binatioiis  subject  to  the  rules  of  law  applicable  to  acts  done 
in  concert. 

The  word  ^  monopoliae '^  has  no  reference  to  a  govern- 
mental grant.  Congress  was  striking  at  an  eiristing  evil — 
unification  of  control  with  ccmsequent  destruction  of  c(Hn- 
petition  through  powerful  organization&  The  essential  idea 
of  mon<qx>ly  is  ability  to  eontrcd  prices  or  to  deprive  the  pub- 
lie  of  advantages  flowing  from  free  ccHnpetition.  Whether 
the  power  has  been  actually  exercised,  or  prices  or  the  total 
volume  of  trade  increased  or  diminished  is  immaterial;  and 
its  existence  must  be  determined  by  practical  cimsideration 
of  existing  conditions,  giving  due  weight  to  the  peculiarities 
of  the  commerce  involved.  It  is  certain  that  where  parties 
have  deliberatdy  pursued  a  course,  the  ordinary  result  or 
necessary  tendency  of  which  is  monopoly,  they  cannot  be 
heard  to  deny  an  unlawful  intent;  and  a  monopoly  acquired 
through  contract,  combination  <^  conspiracy  which  directly 
and  essentially  destroys  competition  clearly  is  unlawful 
United  States  v,  Trans-Mo.  Ft.  Asm.,  166  U.  a  290;  Addy- 
Stan  Pipe  Co.  v.  United  States,  17(  U.  S.  211 ;  Swift  db  Co.  v. 
United  States,  196  U.  S.  37&. 

The  courts  have  long  referred  to  ^^  monopoly ''  the  outcome 
of  individual  action  as  distinguished  fnnn  govermnenta] 
grant,  and  have  declared  unlawful  every  arrangement  tend- 
ing thereto.  The  word  in  the  Sherman  Act  has  the  same 
significance  as  in  tiie  well-known  opinions,  from  Mitchell  v. 
Reynolds,  1  P.  Williams,  181,  to  Continental  WdU  Paper 
Co.  V.  Voight,  212  U.  S.  227 ;  United  States  v.  Addyston  Pipe 
Co.,  85  Fed.  Rep.  271;  United  States  v.  E.  C.  Knight  Co., 
1S6  U.  &  1, 16;  Peimaa  v.  Cheat  Northern  Railway  Qf.,  161 
U.  S.  644;  United  States  v.  Freight  Association,  166  U.  S. 
290,  828;  National  Cotton  Oil  Co.  v.  Tewas,  197  U.  S.  115; 
Shawnee  Compress  Co.  v.  Anderson,  [119]  209  U.  S.  423, 
488 ;  People  v.  North  River  Sugar  Refining  Co.,  54  Hun,  854 ; 
American  Biscuit  Co.  y.  Klotz,  44  Fed.  Hep.  721,  724;  Rich- 
ardeon  v.  Buhl,  77  Michigan,  632;  Pocahontas  Coke  Co.  v. 
Powhatan  C.  dk  C.  Co.,  60  W.  Va.  508 ;  Harding  t.  American 
eimcose  Oo^  182  niin^  619,  620;  Noyes  on  Intercorporate 
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Bds.,  §§  829  0t  Mj^^  880;  Andi^ws,  Amer.  Law  <2d  Ed.) 
VoL  I,  778. 

The  legislation  against  combinations  and  monopolies  can* 
not  be  def  eafted  by  causing  a  corporatioii  to  acquire  the  shares 
or  property  and  business  of  competing  corporations;  nor  by 
any  other  scheme  or  deTice. 

Corporate  combinations  which  bring  about  the  results  de- 
nounced by  the  statute  are  unlawful.  They  are  in  fact  mote 
injurious  to  the  public  than  the  old  forms  of  sbnple  agree- 
ment among  s^arate  concems  or  the  well-known  trust  forme. 
Eddy  on  C!ombinations,  Vol.  I,  §§  617,  620  et  aeg.;  Noyes  on 
Intercorporate  Bdations,  §  807;  Distillery  C&*  ▼.  Peop^y  156 
Illinois,  448. 

If  the  corporate  form  of  comibinatian  is  beyond  the  reach 
of  Congress,  it  lacks  supr^ne  power  to  regulate  comm^tse. 
Certainly  a  oorporatkm,  a  mere  creature  of  state  law,  cannot 
be  endowed  with  power  to  obstruct  commerce  not  possessed 
by  the  State  itself.  DeVs  caae,  158  U.  S.  564 ;  Addystan  Pipe 
Oo.  Y.  United  States,  175  U.  S.  211 ;  Northern  S^curitiee  caee, 
1»8U.S.  197. 

The  right  to  buy,  sell  and  transfer  property  is  not  superior 
to  the  right  to  make  other  contracts ;  and  all  atiB  subordinate  to 
the  power  of  Congress  to  regulate  commerce.  Addyeton  Pipe 
Co.  V.  United  States,  175  U.  S.  211;  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197 ;  Swift  <&  Co.  v.  United  Statee, 
196  U.  S.  896 ;  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S. 
428;  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56; 
United  States  v.  Del  <&  Hud.  R.  R.  {Commodities  Clause 
case),  212  U.  S.  866;  Natl.  Harrow  Co.  v.  Bench,  83  Fed. 
Bep.  86;  S.  C,  84  Fed.  Rep.  226. 

A  corporation  which,  not  as  an  incident  to  orderly 
[120]  growth,  secures  control  of  competitors  by  p«rohasing 
their  scares  or  property  and  business  and  thereby  acquires 
power  to  suppress  (xxnpetition  is  no  less  inimical  to  pubKc 
interests  than  a  tedmical  ^^  Trust,"  and  indeed  is  often  a  mere 
modification  thereof.  The  direct,  necessary  result  of  such  an 
arrangement  is  to  hinder  and  obstruct  commerce,  liie  Pear- 
saU  case,  161  U.  S.  644;  Northern  Securities  case,  198  U.  8. 
844 ;  Shawnee  Campn^^s  case,  209  U.  S.  423 ;  DistOlery  Go.  r. 
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t  tot  ttB  Ihiitid  I 

Peofle,l&^  Illmo]8,448,4Dl.  In  re  Oreen^,  52  Fed.Bep.  IM, 
tad  the  E,  C.  KniglU  oase^  if  to  the  contrary,  must  be  cooismI* 
«ted  disai^>royed. 

There  is  no  foundation  for  the  cUim  that  the  Sherman 
Act  was  directed  only  against  contracts  and  combinations 
of  an  executory  nature,  and  is  wittioat  application  where 
transfers  of  property  have  been  actually  executed.  It  was 
intended  to,  and  does,  prohibit  obiiruoiiofis  to  commerce 
whether  resulting  from  executory  or  executed  arrangements. 
Northern  Securities  case,  198  TJ.  8.  197;  Shavmee  Oamprees 
Co.  V.  Anderson,  209  U.  8. 4B8 ;  People  ▼.  Chicago  Gas  Trust, 
180  Illinois,  268;  DiHiUere  db  Cattle  Feedinff  Co.  t.  The 
People,  156  Illinois,  448;  Pocahontas  Coke  Co.  v.  Powhatam 
Ooal  dk  Coke  Co.,  60  W.  Va.  608;  Eddy  on  Comlnnations, 
§  622;  Noyes  on  Intercorporate  Belations,  §§  854,  886. 

A  fiHreign  corporation  dmng  business  within  tlw  United 
Slates  has  no  right  to  violate  its  poli<gr  or  laws.  An  agree- 
ment or  combination  which  in  purpose  or  effect  conflicts 
therewith,  although  actually  made  in  a  foreign  country 
idiere  not  unlawful,  gives  no  immunity  to  parties  acting  here 
ia  pursuance  of  it. 

If  Congress  is  powerless  to  prevent  wrongs  in  its  own 
jurisdiction,  when  the  actors  are  foreigners,  or  when  done 
in  pursuance  of  agreements  made  abroad,  its  sovereignty 
is  a  mytb. 

A  crime  is  committed  within  the  jurisdiction  where  tiie 
act  of  the  parties  actually  takes  effect,  although  the  in- 
[181]strumentalitie6  may  have  been  set  in  motion  in  another 
jurisdiction.  Re  PaOiser,  186  U.  8.  266,  266;  Homer  v. 
United  States,  143  U.  8.  207;  Benson  v.  Henkel,  198  U.  8. 1 ; 
Burton  v.  United  States,  202  U.  8.  844,  887;  United  States 
V.  Thatfer,  209  U.  8.  89,  44. 

The  courts  should  enforce  the  anti-trust  legislation  by  all 
appropriate  processes  known  to  their  usages;  and  decrees 
ihoold  be  so  moulded  as  to  suppress  effectually  the  mischief 
consequent  upon  unlawful  arrangements. 

Congress  has  forbidden  monopolies  and  combinatioi^ 
When  <me  exists  everything  done  in  furtherance  of  its  pur- 
pose is  unlawful;  especially  every  act  constituting  a  part  of 
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interstate  or  foreign  commeree.  Therefore  tihe  privilege  of 
engaging  therein  may  be  denied.  The  power  to  regulate 
extends  to  prohibition  of  an]rthing  directly  ccmflicting  with 
the  will  of  Congress  lawfully  expressed.  Northern  Securi- 
ties Co.  y.  United  States,  193  U.  S.  197;  Champion  v.  Ames 
(Lottery  case)  J 188  U.  S.  821;  United  States  v.  D.  <6  H.  Co., 
218  U.  S.  866;  Loewe  v.  Lawlorj  208  U.  S.  274. 

The  statute  requires  the  court  ^'to  prevail  and  restrain 
yiolations'' — ^not  merely  to  determine  the  legality  of  past 
transactions.  The  public  interest  is  the  thing  to  be  subserved, 
and  it  demands  the  destruction  of  existing  michief  and  pre- 
vention of  impending  wrongs — ^the  removal  of  obstruction 
existing  or  threatened. 

Where  an  unlawful  corporate  oombinaticm  exists  and  iden- 
tity of  constituents  has  been  destroyed,  or  where  one  corpora- 
tion has  acquired  a  forbidden  monopoly,  there  are  two 
possible  effedive  remedies.  The  first  is  to  enjoin  the  cor- 
poration from  doing  interstate  or  foreign  business  until  (if 
ever)  it  can  affirmatively  show  that  its  affairs  have  been  read- 
justed so  as  to  render  future  operations  lawful  The  second 
is  to  appoint  a  receiver  to  take  possession  of  the  concern 
and  by  proper  action  restore  opportunities  for  free  compe- 
tition. DeVs  case,  158  U.  S.  564;  Chicago,  [1221  Rock 
Island  dke.  Ry.  v.  Union  Pacific  Ry.,  47  Fed.  Bep.  15,  26; 
Stockton.  Atty.'Oenl.,  v.  Central  R.  R.  Co.,  50  N.  J.  Eq.  52, 
480 ;  Taylor  v.  Simon,  4  Mylne  &  Craig,  141 ;  Pomeroy  on 
Eq.  Juris.,  2d  Ed.,  §§  111,  170. 

The  Gt>vemment  established  violations  of  the  Sherman 
Act  by  proving  first,  the  existence  of  contracts,  combinations, 
conspiracies  and  monopolies;  and,  second,  that  the  direct 
result  or  necessary  tendency  of  these  is  materially  to  ob- 
struct, hinder  and  burden  the  free  flow  of  interstate  and 
foreign  commerce. 

The  Knight  case  is  not  controlling;  the  combinations  es- 
tablished here  directly  and  materially  affect  not  only  the 
producti<m  and  manufacture,  but  every  department  of  trade 
and  commerce  in  tobacco;  and  the  results  have  been  destruc- 
tion of  competition  in  sudi  commerce  and  monopolies  by 
defendants. 
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The  purposes  of  anti-trust  legislatioa  cannot  be  frustrated 
by  operating  through  a  corporation,  nor  by  means  of  exe- 
cuted sales  and  transfers  of  property.  The  Northern  Seouri- 
ties  Co.  V.  United  States^  198  U.  S.  197;  Harriman  v.  North- 
em  Securities  Co.,  197  U.  S.  344,  seem  decisive  on  this  poiirt. 

Moreover,  if  important,  the  evidence  clearly  establishes 
that  the  defendants'  actions  have  been  characterized  by 
duress,  and  unfair  and  oppressive  methods;  and  that  f (blow- 
ing a  fixed  plan  they  have  sought  to  suppress  oompetiti<m 
and  secure  monopolies* 

The  decree  below  was  right  in  so  far  as  it  enjoined  acts  in 
furtherance  of  the  combination;  enjoined  the  contnd  of  cer- 
tain defendant  corporations  by  others  through  stock  owner- 
ship; and  also  in  so  far  as  it  prohibited  the  American  To- 
bacco Company  and  other  defendants  adjudged  to  be  in 
and  of  themselves  combinations  in  restraint  of  trade  firom 
engaging  in  interstate  or  foreign  commerce. 

The  decree  below  did  no  more  than  was  necessary  to 
destroy  the  unlawful  combinaticms  and  prevent  violations 
[123]  of  the  act — ^in  fact  it  did  not  go  far  enough*  Prohibi- 
iion  of  acts  in  furtherance  of  the  combination  and  also  of 
control  by  one  corporaticm  of  another  is  abundantly  sup- 
ported by  The  Northern  Securities  Co.  v.  United  States; 
Swift  <6  Co.  V.  United  States,  Mid  United  States  v.  D.  dk 
H.  R.  B. 

That  part  of  the  decree  which  adjudges  the  American 
Tobacco  Cknnpany  and  others  unlawful  combinations  and 
enjoins  them  from  engaging  in  commerce  is  novel — ap- 
parently without  a  direct  precedent;  but  it  harmonizes 
with  the  duty  to  enf otco  the  act  Swift  c6  Co.  v.  United 
States,  supra. 

The  petition  should  not  have  been  dismissed  as  to  the 
individual  defendants. 

In  order  effectually  to  destroy  oHnbinations  the  intelligent 
manipulators  of  corporate  agencies  must  be  readied. 

Observance  and  every  act  done  in  pursuance  of  the  Englidi 
eontracts  within  the  United  States  are  unlawful;  and  the 
petition  was  wrongfully  dismissed  as  to  the  Imperial  To- 
bacco Company,  British- American  Tobacco  Company  and 
domestic  corporations  controlled  by  the  latter. 
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The  effeot  of  the  agreements  entered  into  in  England  be- 
tfween  the  American  combination  and  the  Imperial  Tobacco 
Company  was  to  suppress  competition  between  those  two 
gnat  concerns  bodi  within  and  witiiout  the  United  States. 
The  British* American  Tobacco  Company  was  brought  into 
existence  as  the  instrumentality  for  making  the  agreements 
effective.  The  result  of  the  whole  arrangement  was  to  de- 
stroy c<Mnpetiticm,  and  inevitably  tends  to  m<mopoly.  Ob- 
senranoe  of  these  arrangements  should  have  been  prohibited. 
The  British- American  Tobacco  Company  should  have  been 
enjoined  from  doing  business  within  the  United  States; 
and  the  same  prohibition  diould  have  been  applied  to  the 
Imp^ial  Tobacco  Company  during  the  continuation  of  the 
unlawful  contracts. 

Tlie  petition  diould  not  have  been  dismissed  as  to  the 
[1S4]  United  Cigar  Stores  Company.  This  ccmcem  is  one 
of  the  instrumentalities  in  the  hands  of  ^  American  To- 
bacco OcMnpany  for  carrying  out  its  unlawful  purposes,  and 
the  connection  between  tiiem  should  have  been  severed. 

The  final  decree  should  have  been  adjudged  that  defend- 
ants were  attempting  to  monop<rfize,  and  had  monopolised, 
a  part  of  interstate  and  foreign  commerce. 

Monopoly  is  a  practical  conception,  and  its  ezist^ice  must 
be  determined  in  view  of  business  conditions.  The  evidence 
abundantly  establishes  that  the  defendants  have  acquired 
pow^  to  control  prices  and  smother  competition. 

The  final  decree  should  have  enjoined  corporaticms  holding 
shares  of  others  from  collecting  dividends  thereon. 

This  relief  was  granted  in  the  Northern  SecurMes  case, 
and  is  an  appropriate  way  to  destroy  the  relationship  where 
one  corporaticm  improperly  controls  another  by  stock  owner- 
siiip. 

Mr.  John  G.  Johnson^  Mr.  DeLancey  NicoU  and  Mr. 
Junius  Pjarker^  with  whom  Mr.  WUUam  J.  WaUaee  and  Mr. 
W.  W.  Fuller  were  on  the  brief,  Mr.  William  M.  I  mm  also 
filing  a  brief,  for  the  American  Tobacco  Company  and  all 
the  other  defendants  except  the  Imperial  Tobacco  Company 
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(•f  Oreat  Briteki  and  IraUmd),  limiitod,  United  Cigar 
Stores  Company  and  B.  P.  BidiBrdscm,  Jr.,  ft  Co.,  Inc. : 

The  tiBnflaotions  principally  complained  of  by  the  Got- 
wnment  in  this  bill  inTolve  the  validity  of  one  #r  the  other 
of  the  two  following  transactions,  to-wit:  (a)  Consolidation 
of  mannlactmring  interests  through  the  formation  of  the 
oorpcHstion  and  the  transiler  to  it  of  the  properties  in  SHch 
manafactnring  industrieB  for  exchange  of  stock  of  the 
Tendee  corporation  or  for  cadi;  (b)  pnrdiase  fay  a  corpora- 
tion engaged  in  manufacturing  of  the  property  of  a  com- 
petitor, or  through  the  purehase  fay  such  corporation  of  whofe 
or  part  of  the  stodc  of  the  corporation  of  such  [126]  com- 
peting corporation,  generally  for  ca^  Hiese  transacticms 
are  not  within  the  operation  of  the  Sherman  Law,  because 
they  primarily  affect  manufacturing  and  not  commerce. 
VeoBie  ▼.  Moor,  14  How.  568;  C&ufUy  of  Mobile  v.  Kimball, 
102  U.  S.  ««1;  Ooe  t.  E'frol,  116  U.  S.  617;  Ti^rpin  t.  «w 
$«ss,  117  IT.  S.  60i;  Kidd  v.  Pear9on,  128  U.  S.  1;  In  re 
Greene^  58  Fed.  B^  104;  United  States  y.  Enight,  166 
U-8.  1. 

Tlie  KfdgM  case  was  not  a  sporadic  decision  of  this  court, 
but  wafi  the  logical  outcome  of  the  cases  that  preceded  it 
that  have  just  be»  cited,  and  it  has  not  been  overruled  or 
modified  by  any  subsequent  decision,  but  has  been  expressly 
recognized  wherever  m^itioned.  Addyston  Pipe  <t  8ted  Go. 
V.  Untied  States,  17«  U.  8.  211;  Montague  v.  Lovrry,  193 
U.  S.  38;  Swift  dh  Oo.  v.  United  States,  196  U.  S.  8T5; 
Shawnse  Compress  Oo.  v.  Anderson,  209  U.  S.  428;  Loewe  r. 
Lcndar,  208  U.  S.  274;  NoHJtem  Securities  Go.  v.  United 
Stmtee,  196  U.  S.  197,  406;  GonHnental  WaU  Paper  Go.  v. 
Vaight,  212  U.  8.  227;  Ware  v.  Mobile  County,  209  U.  8. 
405;  Bigelow  v.  Calumet  Co.,  167  Fed.  Rep.,  721.  Confu- 
aon  has  arisen  and  it  has  been  assumed  that  the  Knight  case 
has  been  overruled  or  modified  because  of  the  failure  to  dls- 
tingaieAi  between  the  persons  complained  of  and  the  transac- 
tion whidi  is  the  basis  of  the  complaint.  The  defendants  in 
this  case  and  the  defendants  in  the  Knight  case  were  en- 
gaged in  interstate  commerce,  but  the  questi<Hi  is  not  whether 
tiie  defendant  is  engaged  or  not  in  interstate  commerce,  but 
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wbeiher  the  transaction  complaiiwd  of  is  an  act  o£y  or  direct 
in  its  effect  on,  interstate  commerce;  one  engaging  in  inter- 
state commerce  does  not  thereby  subject  himself  and  his 
whcde  badness  to  the  control  of  Ckmgress.  Hotoard  y.  BaS* 
road  Company,  207  U.  S.  463,  502. 

Any  attempt  to  distinguidi  this  case  from  the  Knight 
caw  based  upon  unskillful  pleading  on  the  part  of  the  Got- 
emment  in  the  KnigKt  case,  is  defeated  l^  a  oonsid)«r[lMl 
ation  of  the  record  of  that  case  on  file  in  this  court  The 
scope  of  the  Knight  case  as  here  contended  has  be^  assumed 
by  the  law  department  of  the  Goyemment  from  1895  to  1907. 
Annual  Reports  of  the  Attorney  General  1896,  p,  13;  for 
1896,  p.  zzyii;  for  1899,  pp.  21  et  Beq.;  for  1906,  p.  7;  Senate 
Document  No.  687,  2d  Session,  60th  Congress,  p.  27.  Upon 
the  decision  in  the  Knigkt  case,  the  defendants — and  these 
defendants  are  cmly  one  among  many  in  this  respect — have 
proceeded;  this  adjudication  of  this  court  has  become  a  rule 
of  property,  and  to  overrule  it  would  make  wrecks  of  these 
enterprises;  a  case  of  such  dose  analogy  to  em  post  facto  laws 
is  presented  that  the  maxim  of  stare  decisis  becomes  almost 
as  if  embodied  in  the  Cionstitution  itself.  It  is  as  important 
that  the  law  should  be  settled  permanently  as  that  it  should 
be  settled  correctly.  OUbert  v.  PhOaddphia,  3  WalL  718, 
724;  Vale  v.  Arizona,  207  U.  S.  201,  206. 

Without  reference  to  whether  the  trade  is  interstate,  the 
transactions  shown  by  this  record  do  not  constitute  contracts, 
combinations  or  conspiracies  in  restraint  of  trade,  and  are 
not  against  the  public  policy  which  this  court  has  (Northern 
Securities  case,  supra)  declared  to  be  the  purpose  and  effect 
of  the  Sherman  Law.  The  intent  of  Congress  was  not  to 
unsettle  legitimate  business  enterprises,  but  rather  to  place 
a  statutory  prohibition,  with  prescribed  penalties  and  reme- 
dies, upon  those  contracts  which  were  in  direct  restraint  of 
trade,  unreasonable,  and  against  public  policy.  (Mr.  Justice 
Brewer  in  Northern  Securities  case.)  The  transfer  of  prop- 
erty by  purchase,  sale,  or  consolidation,  whether  by  the  for- 
mation of  partnerships,  organization  of  corporations,  or  con- 
soUdaticm  of  preexisting  corporati<ms,  is  not  violative  of  the 
common  law.  See  Fairbanks  y»  Leary,  40  Wisconsin,  637; 
Peojie  V.  North  River  Sugar  Refining  Oo^  121  N.  Y.  688; 
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TrefOon  Potteries  Oo.  y.  OUphami^  68  N.  J.  Eq.  607;  Cam- 
eron  v.  Water  Co.  (N.  Y.),  62  Hun,  289;  Vtneffar  Co.  v. 
Foehrenback,  148  N.  T.  [1S7]  68;  DUtman  y.  DietHUng  Co., 
64 N.  J.  Eq.  644;  ConmoMoeaUh  y.  Hunt^  4  Mete  111;  Oak- 
dale  Co.  Y.  Garst^  18  K.  I.  484;  McCaiuley  v.  Tiemey^  19 
S.  L  226;  Bohn  Co.  y.  Northwestern  Assn.^  64  Minnesota, 
223;  Manongahela  Co.  y.  Jutte,  210  Pa.  St  288,  800.  Sudi 
tensfer  and  consolidation  is  not  opposed  to  the  public  policy, 
Imt  is  expressly  authorized  and  facilitated  by  the  merger 
statutes,  of  many  States,  and  is  forbidden  by  the  statutes  of 
none.  Many  of  the  States  which  authorize  the  merger  of 
corporations  have  anti-trust  statutes  of  the  same  general 
import  as  the  Sherman  Anti-Trust  Law,  and  to  give  to  the 
Federal  Anti-Trust  Statute  the  meaning  contended  for  by 
the  Ck>yemment  and  to  import  that  meaning  into  the  various 
state  anti-trust  statutes  would  work  the  incongruity  of  as- 
suming that  the  States  had  facilitated  the  formation  of  cor- 
porations, which  by  their  very  formation  would  become  out^ 
laws  of  ccMnmerce. 

The  decision  of  this  court  in  Northern  Securities  case  is 
not  in  conflict  with  the  contention  here  made;  this  court  in 
the  Northern  Securities  case  did  not  overrule  or  modify  the 
declarations  theretofore  made,  and  in  subsequent  decisions 
has  not  recognized  the  Northern  Securities  case  as  in  con- 
flict with  the  contention  here  made.  Trans-Missouri  Freight 
Assn.  case,  166  U.  S.  290;  United  States  v.  Joint  Traific 
Assn.,  171  U.  S.  505;  Smiley  v.  Kansas,  196  U.  S.  447;  Na- 
tional Cotton  OH  Co.  Y.  Texas,  197  U.  S.  116;  CincimuUi 
Packing  Co.  v.  Bay,  200  U.  S.  179;  Chesapeake  cfe  Ohio  Co. 
V.  United  States,  116  Fed.  Rep.  610,  620;  Davis  v.  Booth, 
131  Fed.  Eep.  31,  37;  Robinson  v.  Brick  Co.,  127  Fed,  Rep. 
804;  Connor-McConneU  Co.  v.  McConneU,  140  Fed.  Rep. 
412;  aff.,  idem,  987;  Fisheries  Co.  v.  Lennen,  116  Fed.  Rep. 
217;  Harrison  v.  Olucose  Co.,  116  Fed.  Rep.  804;  National 
Co.  v.  Haberm^an,  120  Fed.  Rep.  416;  Bigelow  v.  Calumet 
Co.,  167  Fed.  Rep.  721.  The  combinations  and  contracts  in 
existence  at  the  passage  of  the  Sherman  Law,  and  in  the 
contemplation  of  C!ongress  in  its  enactment  [128]  were  en- 
tirely distinct  from  those  combinations  of  capital  and  ability 
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viuoh  tuMl  hmg  existed  jn  tbe  lorn  oi  jmai-stook  «fl80cta- 
tioBs  Off  coffporatiims  or  partnerships)  and  it  is  the  duly  of 
the  court  to  apply  the  Sheman  I^aw  as  an  evolutiicmary 
statute,  and  not  aasome  a  revolutionary  purpose  in  the  mind 
of  Congress  in  its  enactment 

These  defendants  have  not  violated  the  Sherman  Law  by 
monopolizing  trajde  or  commerce,  altiiough  they  in  the  aggre- 
gate enjoy  Urge,  but  varying,  proportions  of  the  business  in 
the  products  of  tobacco.  Monopolizing  under  the  Sherman 
Law  is  an  activity  uid  not  a  state  of  being,  Mid  size,  and  the 
power  that  is  inherent  in  idze,  whether  size  be  considered  in 
relation  to  investment  or  to  the  proportion  of  business  at  the 
time  enjoyed,  is  not  monop<^izing  or  an  element  of  monopo- 
lizing. Mn<^>oly  at  oommon  law  was  a  lionise  or  privilege 
for  the  sole  buying  and  selling,  making,  working,  or  using  of 
anything  whatsoever,  whereby  the  subject  in  gmeral  is  re- 
strained from  that  liberty  in  mimufactoring  or  trading  which 
he  had  bef  ore»  4  Blackstone,  159.  Monopolizing  under  the 
statute  carries  with  it  the  idea  of  exclusion,  and  whatever  the 
magnitude  of  a  concern  may  be,  it  is  not  guilty  of  monopo- 
lizing or  attempting  to  monopolize  unless  it  is  doing  some- 
thing by  which  there  is  either  attained  or  attempted  this 
result,  to-wit,  that "  the  subject  in  general  is  restrained  from 
that  liberty  of  trading  which  he  had  before.**  See  dissenting 
opinion  of  Mr.  Justice  Holmes  in  Northern  Securities  case, 
193  U.  S.  409;  In  re  Greene,  62  Fed.  Rep.  115 ;  Chemical  Co. 
V.  Providence  Co.,  64  Fed.  Rep.  946,  949;  WhitweU  v.  Contu 
nental  Tob.  Co.,  125  Fed.  Rep.  462;  United  States  v.  Reading 
Co.,  183  Fed.  Rep.  427.  This  is  true  not  only  with  respect  to 
this  statute,  but  it  is  so  recognized  at  common  law  and  among 
economic  writers.  Mogul  Co.  v.  McGregor,  L.  R.  23  Q.  B. 
598,  618;  Oqkdale  v.  Garst,  18  R.  L  484;  Prof.  Ely's  "Mo- 
nopolies and  Truste,'*  34;  Clark's  Control  of  Trusts,  6. 

[1291  These  defendants  have  not,  either  singly  or  in  com- 
bination, excluded  or  attempted  to  exclude  anyone  fnxn  trade 
and  commerce,  {a)  They  have  not  cornered  nor  attempted 
to  comer  the  supply  of  raw  material;  it  is  a  matter  of  serious 
doubt  wh^U^  such  comer  or  attempting  to  corner  would  fall 
within  the  inhibition  of  the  Sherman  Law,  or  within  the  con- 
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sliitetoiukl  power  of  Congress,  as  being  an  act  <3ft^  or  direct  in 
its  effect  on,  interstate  commeirce,  even  if  the  record  disclosed 
it  But  decisions  as  to  those  questions  are  not  necessary  to 
an  adjudication  of  this  Case,    (b)  Deftendants  have  n6t  en- 
joyed rebates  or  other  preference  in  transportation ;  (o)  they 
have  not  enjoyed  exdusive  advantage  in  the  use  of  ma- 
eiunery  and  facilities  for  manufacturing;  (d)  ihey  have  hot 
excluded  or  attempted  to  exclude  competitors  from  the  ave- 
Bues  of  distribution — ^marketing  their  produd».    It  is  impos- 
flftle  to  conceive  of  exclusioii  or  attempt  to  exclude  c<Hnp^t- 
itors  from  trade  that  does  ikot  involve  one  or  the  other  of  the 
foregoing  methods  or  avenues.    The  defendants  have  mrt 
active  competition,  and  in  meeting  it  have  adopted  the  ordi- 
nary methods  of  competition.    To  give  a  construction  to  the 
Sherman  Law,  intended  as  it  is  to  foster  competition,  that 
would  forbid  the  usual  methods  of  competition,  would  make 
the  statute  self-destructive.    Competition,  it  is  often  said,  is 
the  life  of  trade,  but  the  object  of  all  competition  is  to  drive 
out  other  competitors.    To  say  that  a  man  is  to  trade  freely, 
but  that  he  is  to  stop  short  of  any  act  which  is  calculated  to 
harm  other  tradesmen  and  which  is  designed  to  attract  busi- 
ness to  his  own  shop  would  be  a  strange  and  impossible  coun- 
sel of  perfection.    The  rights  of  competitors  are  different  from 
the  ri^ts  of  strangers  to  the  trade,  and  conduct  is  justified  oh 
the  part  of  the  person  or  corporation  who  seeks  to  build  his 
own  business  that  would  be  imlawful  if  adopted  by  him 
whose  only  motive  was  the  injury  of  another.    Loewe  v.  Law- 
for,  supra;  Bansack  Machine  Co.  v.  Smithy  70  Fed.  Hep.  383, 
388;  [1301  Mogid  Co.  v.  McGregor,  L.  R.  23  Q.  B.  598,  618; 
Berry  v.  Danovany  188  Massachusetts,  353 ;  Barnes  v.  Typo- 
graphical Union,  232  Illinois,  424 ;  Barr  v.  Essex  Trades  Coun- 
eUy  53  N.  J.  Eq.  101, 124;  Doremus  v.  Hennessey,  176  Illinois, 
608 ;  WhitweU  v.  Continental  Toh.  Co.,  supra.    The  rights  of 
competitors  as  recognized  at  common  law  include  the  right  to 
undersell  competitors;  Commonwealth  v.  Bunt  (Mass.),  4 
Mete  111,  134;  Lough  v.  Outerbridge,  143  N.  Y.  271,  283;  to 
have  secret  partners;  1  Lindley  on  Part  (2d  Am.  Ed.),  16; 
Wmship  V.  Bank,  5  Peters,  529,  562;  to  adopt  a  policy  of 
business  that  can  only  result  in  destruction  of  weak  compet- 
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itors,  even  though  a  part  of  it  is  the  sale  of  goods  below  cosC; 
Laugh  V.  Outerhridge,  143  N.  Y.  271,  288;  Marta  v.  WhUe^ 
185  Massachusetts,  5255 ;  Lewis  t.  Lvmber  Oo^  121  Lomsiana, 
658;  Kargea  Co.  v.  Amalgamated  Union^  165  Indiana,  421; 
to  make  proyision  for  exclusive  handling;  Palmer  y.  iS^i- 
&«fw  (Mass.),  8  Pick.  188, 192;  In  re  Oreene^  supra;  WhihoeU 
V.  Continental  Tab,  Co.,  supra;  Houch  v.  WrigJU^  77  Miss- 
issippi, 476. 

Purchasers  of  competing  businesses  do  not  constitute  at- 
toDipts  to  monopolize,  for  such  purdiases  do  not  ^sclude 
others  from  the  trade,  but  leave  the  field  open;  this  is  true, 
although  the  inducement  to  purchase  is  to  get  rid  of  a  com- 
petitor. The  law  of  self-defense  and  protection  applies  to 
one's  business  as  well  as  to  his  person.  United  Shoe  Co.  v. 
Kim^aUj  193  Massachusetts,  851 ;  Wood  v.  Whitehead  Bros. 
Co.,  165  N.  Y.  546,  551;  United  States  Co.  v.  Provident  Co., 
64  Fed.  Rep.  946,  950;  Butt  v.  Ebel,  29  N.  Y.  App.  Div.  256, 
259;  Lanyon  v.  Garden  City  Sand  Co.,  223  Illinois,  616; 
National  Co.  v.  Cream  City  Co.,  86  Wisconsin,  352.  Cove- 
nants taken  from  a  vendor  not  to  engage  in  a  business  in 
competition  with  that  sold  are  not  only  not  criminal,  but  are 
altogether  valid  and  enforceable.  Cincinnati  Co.  v.  Bay, 
200  U.  S.  179;  Fowls  v.  Park,  131  U.  S.  88;  Navigation  Co. 
V.  Winsor,  20  Wall  64;  ElecPric  Co.  v.  Hawks,  171  Massa- 
chusetts, 101. 

[1311  The  Sherman  Law  properly  construed  and  applied 
is  a  beneficent  and  evolutionary  statute,  whose  purpose  and 
effect  is  to  preserve  to  every  one  liberty  and  opportunity  to 
engage  in  interstate  commerce — it  preserves  this  liberty  and 
opportunity  as  against  the  unreasonable  covenants  and  con- 
tracts of  the  party  himself,  as  well  as  against  the  tortious 
conduct  of  others,  whether  those  others  seek  in  combination 
to  exclude  a  stranger  to  the  combination,  or  seek  singly  to 
exclude  him.  In  other  words,  this  statute  applies  to  inter- 
state trade  the  doctrines  of  the  common  law  applicable  to 
trade  and  commerce,  without  respect  to  whether  interstate 
or  not,  and  the  words  used  in  it  are  well  known  words  at 
common  law,  which  must,  in  the  interpretation  of  this  law, 
be  given  their  common  law  meaning.    The  chief  purpose  of 
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the  statute  was  to  mmke  certain  the  application  in  the  B^ederal 
jurisdiction  of  the  principles  of  the  common  law,  and  to 
provide  definite  and  certain  remedies  for  the  enforcement 
thereof. 

In  addition  to  the  considerations  heretofore  mentioned, 
this  construction,  and  this  construction  alcme,  gives  meaning 
and  effect  to  every  word  of  the  statute:  (a)  The  first  section 
of  the  statute  condemns  every  contract,  etc,  in  restraint  of 
trade — the  constructi<Hi  contended  for  by  the  Government  in 
this  case  would  eliminate  the  word  '^  every  "  from  the  statute 
and  makes  the  test  dependent  not  upon  the  nature  of  the, 
act,  but  its  magnitude  or  result;  these  defendants  contend 
that  it  is  the  nature  of  the  act  that  is  the  test  and  that  every 
transaction  of  the  prohilnted  nature  is  forbidden,  whatever 
is  magnitude,  result,  or  intent;.  (6)  the  second  section  forbids 
the  mcwopolizing  or  attempt  to  monopolise  of  any  part  of 
interstate  trade  or  conmierce — the  Government's  intention  bs 
to  the  meaning  of  this  second  section  eliminates  these  words 
from  the  statute  or  substitutes  for  them  the  words  ^  in  Icprge 
part,**  or  ^  a  daminaUng  part ";  the  construction  contended 
for  by  these  defendants  ^ves  full  force  to  the  mean- [182] 
ing  ^  any  part '' — ^it  is  a  violation  of  the  statute  to  exclude  or 
attempt  to  exclude  by  tortious  means  a  trader  from  even  the 
smallest  part  of  interstate  trade  or  commerce. 

An  additional  argument  in  favor  of  the  constructiim  of  the 
statute  here  contended  for  is  seen  when  the  remedy  is  con- 
sidered. The  court  below,  construing  the  statute  as  con 
tended  for  by  the  (jovemment,  said  that  it  condemned  that 
incidental  elimination  of  competition  which  comes  from  ordi- 
nary consolidation,  sale,  and  purchase;  in  order  to  give 
vitality  to  such  construction  there  are  involved  two  grave 
constitutional  questions:  First:  Is  there  a  constitutional 
power  in  Congress  to  forbid  the  ordinary  transactions  that 
have  characterized  all  commercial  peoples,  and  that  are  un- 
questionably valid  at  common  law  ?  Second :  Has  Congress 
the  constitutional  power  to  prevent  a  state  corporation  from 
engaging  in  interstate  commerce  in  wholesome  products? 
These  defendants  believe  that  these  two  questions  should  be 
each  answered  in  the  negative;  Congress  has  no  ri^^t  under 
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ite  tfotliorii^  to  regulate  oMnmeroe,  gc^mt  and  panu&mmt 
ad  that  power  is,  to  violate  the  fandamenial  rights  secured 
by  other  provi&^ns  of  the  Constitation.  Mananffoheia  Co. 
V.  United  States,  148  U.  S.  312,  336;  Adair  ▼.  United  StaieSi 
208  U.  S,  161,  180;  Attgeyei-  case,  165  U.  S.  678,  589,  501. 
Congress  has  not  a  right  to  forbid  corporations  or  natural 
pers<ms  from  engaging  in  interstate  oommeroe  in  wholesome 
products — ^the  ri^t  of  intercourse  between  State  and  State 
derives  its  source  from  those  laws  whose  authority  is  ac- 
knowledged by  civiKBed  man  tiiroughout  the  world — the 
Omstituticm  foimd  it  an  existing  right  and  gave  to  Congress 
only  the  power  to  regulate  it.  Gibbons  v.  Ogden,  9  Wheat 
1,  211;  Paul  V.  Virginia,  8  Wall.  168.  Co^rations  have 
this  right  as  certainly  and  as  thoroughly  as  natural  perscms. 
Santa  Clara  Cawnty  v.  R.  R.,  118  U.  S.  394,  896;  Justice 
Field  at  Circuit  in  Railroad  Tax  oases,  13  Fed.  Rep.  722, 
746;  Hale  v.  Henkel,  201  U.  8.  43,  76,  85.  The  Lottery 
[18S]  case,  188  U.  S.  321,  is  not  in  conflict  with  this  conten- 
tion, because  it  was  based  on  the  inherent  vicious  nature  of 
the  commod*^  involved,  to*wit,  lottery  tickets. 

It  is  WeU  settled  that  if  a  statute  be  susceptible  of  two 
interpretations,  by  one  of  which  it  would  be  unconstitutional 
or  of  doubtful  constitutional  validity,  and  by  the  other  valid^ 
the  latter  construction  should  be  adopted.  Commodities  case, 
218  U.  S.  866.  The  court  below,  however,  having  construed 
the  Sherman  Anti-Trust  Law  as  forbidding  the  elimination 
of  competition  that  results  incidentally  from  sale,  purchase 
and  consolidation,  resolved  these  two  grave  constitutional 
questions  against  the  defendants,  and,  under  the  language  of 
a  statute  which  authorizes  a  court  to  restrain  and  enjoin  only 
^'  violations  of  the  act,"  restrained  and  enjoined  the  assumed 
violators  of  the  act  from  all  interstate  activity.  It  is  prac- 
ticable for  a  court  to  "  prevent  and  restrain  "  the  making  ot 
the  continued  operation  of  an  executory  contract  or  con- 
spiracy, or  combination  in  the  nature  of  a  contract  or  con- 
spiracy; and  it  is  practicable  for  a  court  to  prevent  and 
restrain  a  practice  whidi  involves  monopolizing  trade— tor- 
tiously  excluding  or  attempting  to  exclude  strangers  to  the 
sdieme  contemplated;  these  are  the  things  condemned  by 
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die  Sherman  Law ;  it  ia  not  practicable  nor  constitutloiial  to 
prevent  or  restrain  the  purdiaser  of  private  property  from 
the  use  of  his  property,  or  penalise  sadx  use  by  prevcoting 
his  engaging  in  interstate  commerce  in  wholesome  articles. 
The  impracticability  of  constitutional  rooiedy  demonstrates 
the  unsoundness  of  the  constructicm  of  the  act  conteniddd  for 
by  the  Grovemment. 

Mr.  WUUam  B.  Homhlower^  with  whom  Mr.  John  Pick- 
reUy  Mr.  William  W.  MiUer^  and  Mr.  Morgan  M.  Mamn^  were 
(m  the  brief  for  ai^pellee,  the  Imperial  Tobacco  Company., 

• 

By  far  the  greater  part  of  the  testimony  taken  in  this 
[184]  cause  has  to  do  with  the  alleged  combinations  entered 
into  by  the  American  Tobacco  Compimy  and  its  allied  com- 
panies in  this  country,  with  which  the  Imperial  Com- 
pany and  the  British-American  Company  have  no  con- 
cern. It  is  claimed,  however,  by  the  Government  that  ceir- 
tain  contracts  entered  into  by  the  Imperial  Company  in  190S 
with  the  American  Company  were  in  violation  of  the  Sher- 
man Act,  and  that  the  transactions  of  the  Imperial  Company 
since  that  date  have  been  in  violation  of  the  act  These  con- 
tracts were  entered  into  in  England  in  the  sununer  of  1902 
for  the  purpose  of  putting  an  end  to  the  ruinous  competition 
which  was  being  carried  on  in  England  by  the  Ogdens  Lim- 
ited owned  by  the  American  Company. 

The  court  below  was  right  in  dismissing  the  bill  as  to  the 
Imperial  Company  and  as  to  the  British- American  Tobacco 
Company,  on  the  ground  that  those  companies  were  British 
companies,  that  the  contracts  to  which  they  were  parties 
were  made  in  Great  Britain  and  were  valid  under  the  laws 
of  Great  Britain,  and  that  the  Sherman  Anti-Trust  Act  has 
no  extraterritorial  ejffect.  American  Banana  Oo.  v.  UnUed 
FruiiCo.j21QV.S.U7. 

The  agreements  of  September  27, 1902,  between  the  Amer- 
ican Tobacco  Company  and  the  Imperiid  Tobacco  Company 
were  not  in  violation  of  the  Sherman  Anti-Trust  Act.  So 
far  as  those  agreements  operated  to  restrain  trade  in  Great 
Britain  or  between  Great  Britain  an4  countries  other  tluui 
96825*— VOL  4—17 13 
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th«  Uflttted  States,  they  are  not  within  the  prohibition  of  the 
Sherman  Act  So  £ar  as  they  operate  to  i-estrain  trade 
between  England  and  this  country,  or  between  the  yarious 
States  of  this  country,  such  restraint  is  merely  inddental  to 
ib»  sale  of  certain  plants  and  good  will,  and  is  not  within  the 
prohibition  of  the  Sherman  Act. 

The  principle  that  there  are  certain  contracts  in  partial 
restraint  of  trade  which  would  not  be  invalid  at  common  law. 
and  which  do  not  come  within  the  prohibition  of  the  Sher- 
man Act,  has  been  recognized  by  this  court  in  the  [186] 
very  cases  which  are  cited  by  the  Government  as  holding  that 
all  contracts  in  restraint  of  trade  whether  reasonaUe  or  un- 
reasonaUe,  are  in  violation  of  the  Sherman  Act.  See  United 
States  V.  Trams-Misaauri  Freight  Association^  166  U.  S.  290, 
329.  The  same  principle  is  recognized  in  United  States  v. 
J^nnt  Traffic  Association^  171  U.  S.  505,  566;  Northern 
Securities  Co.  v.  United  States^  198  U.  S.  197,  per  Mr.  Justice 
Brewer  at  p.  861 ;  Cincinnati  Packet  Co,  v.  Bay^  200  U.  S. 
179,  per  Mr.  Justice  Holmes  at  p.  184. 

Mr.  Justice  Peckham  in  the  Joint  Traffic  case  held  that  the 
statute  is  to  have  a  ^treasonable  construction."  When  he 
states  that  contracts  in  restraint  of  trade  are  invalid  under 
the  statute,  whether  reasonable  or  unreasonable,  he  refers 
not  to  contracts  between  mercantile  or  manufacturing  con- 
cerns, but  to  contracts  or  combinations  between  competing 
railroad  corporationsj  all  of  which  contracts  or  combinations 
are  illegal  under  the  statute  even  though  the  rates  and  fares 
established  are  reasonable.    See  171  U.  S.  568,  570. 

The  distinction  between  contracts  affecting  public  service 
corporations,  and  contracts  between  private  individuals  or 
corporations,  is  well  stated  in  Oibbs  v.  Baltimore  Chts  Co.^ 
180  U.  S.  896,  where  it  was  held  that  a  corporation  cannot 
disable  itself  by  contract  from  the  performance  of  public 
duties  which  it  has  undertaken,  and  thereby  make  public 
accommodation  or  convenience  subservient  to  its  private  in- 
terests, but  where  the  public  welfare  is  not  involved,  and 
where  the  restraint  of  one  party  is  not  greatei  than  protee^ 
tion  to  the  other  party  requires,  the  contract  in  restraiat  of 
trade  may  be  sustained. 
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Th%  TaUdity  of  covenants  befaween  vendor  and  vendee,  for 
the  purpose  of  protecting  the  covenantee  in  the  enjoyment 
Off  the  legitimate  fruits  of  the  contract,  have  been  upheld 
imder  the  Sherman  Act  in  the  Addyeton  Pipe  oaee^  85  Fed. 
R^.  291^  modified  and  aflirmed  without  approval  of  the 
opinion  below  in  175  U.  S.  211;  Brett  y.  [186]  Ebel^  29 
N,  Y.  App.  Div.  256;  Lanyon  v.  Oarden  City  Sand  Co.^ 
223  SliDois,  616;  WhUweU  v.  Continental  Tobacco  Co^  125 
Fed.  Rep.  464;  Bancroft  <6  Rich  v.  U.  S.  Embossinff  Co.^  72 
N.  H.  402;  Harbison-Walker  Refractories  Co.  v.  Stanton^ 
227  Pa.  St  66. 

In  view  of  the  statement  of  Mr.  Justice  Brewer  in  his  con- 
cuiTt]^  opinion  in  the  Northern  Securities  oase^  193  U.  S. 
361,  that  '^Congress  did  not  intend  to  reach  and  destroy 
&06e  minor  contracts  in  partial  restraint  of  trade/'  and  in 
▼lew  of  the  limitations  placed  upon  the  effect  of  the  statute 
in  Mr.  Justice  Peckham^s  opinion  in  the  Trans-Missouri  ease^ 
we  may  fairly  assume  the  statement  made  by  Mr.  Justice 
Brewer  to  represent  the  views  of  this  court,  especially  as  to 
contracts  of  a  mercantile  character  not  affecting  railroads  or 
other  direct  instruments  of  commerce.  The  subject  of  con- 
tracts not  in  restraint  of  trade  at  common  law  prior  to  the 
act  of  1890  is  discussed  by  this  court  in  Oregon  Steam  Navi- 
gatian  Co.  v.  Wineor^  20  Wall.  64;  Oibbs  v.  Consolidated 
Gas  Co.,  130  U.  S.  896,  409 ;  Fowles  v.  Park,  131  U.  S.  88-96. 

The  lower  Federal  courts  have  decided  numerous  cases 
both  before  and  since  the  Sherman  Act,  upholding  con- 
Exacts,  the  avowed  object  of  which  was  to  buy  off  competition 
of  a  business  rival.  Carter  v.  AUing,  48  Fed.  Rep.  208; 
U.  8.  Chemical  Co.  v.  Provident  Chemical  Co.,  64  Fed.  Rep. 
946;  Harrison  v.  Glucose  Sugar  Refinmg  Co.,  116  Fed.  Rep. 
304;  National  Enameling  db  Stamping  Co.  v.  Hdberman,  120 
Fed.  Bep.  416;  Praine  v.  FerreU,  166  Fed.  Rep.  702;  Walker 
?.  Lawrenccj  177  Fed.  Rep.  363. 

CcH>tract6  between  parties  which  have  for  their  object  the 
remeival  of  a  rival  competitor  in  a  business  are  not  to  be 
regarded  as  contracts  in  restraint  of  trade.  Contracts  al- 
thoQi^  in  partial  restraint  of  trade,  if  valid  at  common  law. 
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and  if  not  a  cover  for  a  combination  or  ccmspiracy  to  raise 
prices,  or  to  prevent  general  competition,  are  not  invalid 
under  the  Sherman  Act    This  proposition  [137]  is  dearly 
held  by  the  authorities  above  cited  from  the  Federal  reports. 

As  to  what  c<Mitracts  would  not  be  illegal  at  common  law 
as  in  restraint  of  trade,  see  RousUlon  v.  RotmUon^  14  Cb. 
Div.  861;  Leather  Cloth  Co.  v.  Lorsent^  L.  R.  9  Eq.  345; 
approved  by  this  court  in  Otbbs  v.  Consolidated  Oas  Co.^ 
130  U.  S.  396. 

In  NordenfeU  v.  Maxima  Nordenfelt  Guns  and  Ammuni- 
tion Co.y  L.  R.  1894,  App.  Cases,  535,  the  House  of  Lords 
reviewed  at  great  length  and  in  elaborate  opinions  the  whole 
subject  of  covenants  in  restraint  of  trade,  and  held  unani- 
mously that  a  covenant,  though  unrestricted  as  to  space,  was 
not  invalid  where  it  was  shown  to  be  no  wider  than  was 
necessary  for  the  protection  of  the  company,  nor  injurious 
to  the  public  interests. 

The  case  of  Diamond  Match  Co.  v.  Roeher,  106  N.  Y.  478, 
establi^es  the  proposition  that  in  connection  with  the  sale 
of  a  factory  and  the  good  will  thereof,*  a  cov^iant,  practically 
unrestricted  in  time  or  space,  not  to  engage  in  the  manufac- 
ture or  sale  of  competing  articles,  is  not  a  covenant  in  re- 
straint of  trade.  The  same  principle  is  laid  down  in  the 
cases  of  Hodge  v.  Sloane^  107  N.  Y.  244;  Leslie  v.  LoriUardy 
110  N.  Y.  619;  Tode  v.  Gross,  127  N.  Y.  480;  Matthews  v. 
Associated  Press,  186  N.  Y.  333;  Oakes  v.  Cataragus  Water 
Co.,  143  N.  Y.  430;  Wood  v.  Whitehead  Br^hers  Co.,  165 
N.  Y.  546 ;  New  York  Bank  Note  Co,  v.  Hamilton  Bank 
Note  Co.,  180  N.  Y.  280;  Anchor  Electric  Co.  v.  Hawkes,  171 
Massachusetts,  101 ;  United  Shoe  Ma^hmery  Co.  v.  KnnbaUy 
198  Massachusetts,  851;  Rakestraw  v.  Lanier,  104  Georgia, 
188;  BuUock  v.  Johnson,  110  Georgia,  486. 

The  most  recent  decisions  in  the  state  courts  in  which  cove- 
nants to  refrain  from  comp>etition  have  been  held  reasonable 
and  lawful,  are,  Freudenthal  v.  Espey  (Cal.),  102  Pac.  Rep. 
280;  LotdsviUe  Board  of  Underwriters  v.  Johnson  (Ky.), 
119  8.  W.  Rep.  182;  Wolf  v.  Duluth  Board  of  Trade 
[ItB]  (Minn.),  Hi  N.  W.  Rep.  895;  Seigal  v.  ifamit,  (No. 
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Dak),  119  N.  W,  Bep.  868;  Bnckfiout  r.  WiOer  (Mich-),  122 
N.  W.  Bep.  184;  Bhwie  y.  Home  Ins.  Agenoy  (Ark.),  121 
S.  W.  Rep.  298;  Wooten  v.  Harria  (No.  Car),  68  S.  E.  Eep. 
989;  HoTM  Telephone  Co.  v.  North  Manofiester  Telephone 
Co.  (Ind.),  92  N.  E.  Rep.  568;  Artistic  Porcelain  Co.  v.  Boch 
(N.  J.),  74  AtL  Rep.  680;  Harbison-Walker  Refractories  Co. 
Y.  Stanton  (Pa.),  76  AtL  Rep.  988. 

As  to  the  British- American  agreement  there  is  absolutely 
nothing  in  that  agreement  which  prev^its,  or  tends  to  pre- 
vent, any  other  company  qc  companies  from  exporting  and 
mann&ctnring  tobacco  to  other  countries  than  Great  Britain 
and  the  United  States.  There  is  no  agreement  to  restrict 
prices  or  to  interfere  in  any  way  with  free  competition.  The 
evidence  shows  that  there  has  be^i  no  actual  diminution  in 
the  business  of  exporting  either  leaf  tobacco  or  manufactured 
tobacco  from  the  United  States  to  foreign  countries  by  reason 
of  the  British* American  agreement 

None  of  the  dedsicms  heretofore  made  by  this  court  under 
the  Sherman  Act  are  applicable  to  the  agreements  here  in- 
volyed.  The  Joint  Traffic^  Trans-Missouri  and  Northern  Se- 
curities cases  dealth  with  agreements  between  railroad  com- 
panies or  holders  of  railroad  stocks,  the  effect  and  intent  of 
whidi  were  held  to  restrict  competition  between  common  car- 
riers and  public  service  corporations.  They  have  no  applica- 
tion to  agreements  between  manufacturers,  but  are  based  upon 
the  peculiar  obligations  of  common  carriers  and  public  service 
ocnporations.  The  Addyston  Pipe  case,  176  U.  S.  211,  in- 
vcdved  an  agreement  between  rival  and  competing  manufac- 
turers tiiat  there  should  be  no  c<Hnpetition  between  them  in 
certain  States  or  Territories,  the  direct,  immediate  and  in- 
tended effect  of  which  agreement  was  the  ehhancement  of  the 
price. 

Montague  v.  Lowry^  193  U.  S.  88,  was  an  agreement,  the 
effect  of  whidi  was  to  raise  prices  in  the  Cali&mia  market. 

[139]  The  case  of  Swift  dh  Oo.  y.  United  States  involved 
a  combinatitm  ei  independent  meat  dealers  who  agreed  not 
to  bid  against  each  other  in  the  livestock  markets,  to  fix  sell* 
ing  prices  and  to  restrict  ddiunents  of  meat  when  necessary. 
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The  case  of  OJhOttmooga  Foundry  y.  AtUtniOy  20a  IT.  a 
390,  was  a  sequel  of  the  Addystan  Pipe  coMe. 

The  case  of  Shawnee  Compreis  Co.  v.  Anierwfk^  209  U.  S* 
423,  was  a  case  where  the  lessor  company  had  agreed  with 
the  lessee  company  not  only  to  go  oat  of  the  field  of  oompe* 
tition,  and  not  to  enter  that  field  again,  but  had  further 
agreed  to  render  every  assistance  to  prevent  others  from  enr 
tering  it 

The  case  of  Con^imenial  WaU  Paper  Co.  v.  Yoight  Scn^ 
212  U.  S.  227,  was  a  case  of  an  agreement  betwe^i  a  number 
of  manufacturers  who  organized  a  selling  company  throu^ 
which  their  entire  output  was  sold  to  sudi  persons  only  as 
would  enter  into  a  purchasing  agreement  by  which  tbeir  sales 
were  restricted.  The  agreement  provided  for  sellings  of  job- 
bers at  particular  specified  prices.  Hie  company  was  a  sell- 
ing company  organized  to  control  all  the  selling  business  of 
the  manufacturing  wall  paper  corporations,  partnerships  and 
persons  who  owned  the  stock  of  the  Continental  Wall  Paper 
Company,  and  made  s^arate  contracts  with  that  corporation 
givii^  it  entire  oontrol  of  tiie  selling  business  of  the  veassoL^ 
facturers. 

None  of  the  cases  in  this  court  apply  to  the  agreements  be- 
tween the  American  and  Imperial  Companies,  which  are  in- 
volved in  this  suit.  They  had  no  necessary  effect  to  directly 
and  substantially  restrict  free  comp^tion  in  any  of  the  prod- 
ucts iA  tobacco,  and  did  not  unlawfully  restrain  interstate 
commerce.  W/UPwell  v.  ContiTiental  Tobaooo  Co^  125  Fed. 
Bep.  461. 

The  oral  testimony  shows  that  the  agreements  did  not  and 
could  not,  under  the  existing  circumstances,  oparate  to  re- 
strain trade  or  create  a  monopoly,  and  therefore  could 
[140]  not,  and  did  not  operate  as  a  violation  of  the  Sherman 
Anti-Trust  Act.  It  appears  from  the  testimony  that  at  the 
time  of  the  agreements,  there  was  practically  no  exportation 
or  importation  of  manufactured  products  between  Great 
Brit4in  and  the  United  States,  owing  to  the  protective  duties 
in  this  country  and  the  differentials  imposed  up<Hi  imported 
goods  in  Oraat  Britain*  It  was  not  possible  to  sail  mmnufac- 
tured  tobacco  imported  into  this  country  in  competition  witii 
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the  domestic  artides  of  manalactm^,  nor  was  it  possHile  to 
export  to  England  and  sell  in  oMapetition  witli  domastie 
manufacture. 

So  far  as  the  bill  of  ecnnplaint  herein  ayars,  that  there  was 
any  restraint  of  cmnpetition  in  the  purchase  of  leal  tobacco, 
the  evidence  overwhelmingly  disproves  any  such  claim. 
There  was  do  agreement,  arrangement  or  understanding  be- 
tween the  American  Tobacco  CJompany  and  the  Imperial  or 
its  representatives,  to  refrain  from  active  competition  in  the 
parehase  of  leaf  tobacco.  The  testimony  shows  without  any 
contradiction  that  there  has  been  at  all  times  active  c(Rnpeti- 
tion  between  the  Imperial  Company's  agrats  and  the  agents 
of  the  American  Company,  and  of  the  independent  concerns, 
and  of  the  ^Bigi^'  countries  in  the  purchase  of  leaf  tobaooo, 
and  the  testimony  shows  that  the  price  of  leaf  tobacco  has 
increased  since  the  agreements  between  the  Imperial  and 
American  Company  were  made,  and  is  still  increasing.  The 
amount  of  the  consumption  of  leaf  tobacco  and  the  prices 
paid  for  it  have  both  increased  since  1902  up  to  the  present 
time. 

No  decree  can  be  made  in  this  suit  as  against  the  Imperial 
Company  whidi  will  be  just  and  equitable* 

There  are  three  possible  evils  aimed  at  by  the  Sherman 
Anti-Trust  Act.  First,  the  raising  of  the  price  of  the  com- 
modity to  consumers;  second,  the  lowering  of  the  price  of 
raw  material  to  producers;  third,  the  crushing  out  of  cc»n- 
pedtors.  There  ia  no  evidence  in  the  case  at  bar  that  the 
agreements  between  the  Imperial  Company  and  the  [141 J 
American  Company  whkh  are  attadced  in  this  suit,  have 
resulted  in  any  one  of  these  three  evils. 

There  is  no  evidence  that  the  price  of  tobacco  products 
in  any  of  their  forms,  has  been  raised  to  the  consumer.  So 
far  as  appears,  the  price  has  remained  the  same. 

There  is  no  evidence  that  the  price  to  the  producers  of 
leaf  tobacco  has  been  reduced.  On  the  contrary,  the  evidence 
is  uncontradicted  that  the  price  has  steadily  increased. 

There  is  no  evidence  that  any  competitor  has  been  in  any 
way  interfered  with  by  reason  of  the  agreements  between 
the  Imperial  Ccnnpany  and  the  American  Company,  ilvery 
manufacturer  in  the  United  States  has  been  at  liberty  to 
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manufad^ure  and  export  his  goods  without  hindrance  on  the 
part  of  either  the  Imperial  or  the  American  Company,  or  the 
British-American  or  any  of  the  other  defendants  in  this  case. 
The  agreements  in  this  suit  do  not  undertake  to  fix  prices  or 
to  pool  profits,  or  to  eliminate  competition  in  any  way,  or 
to  interfere  with  the  ordinary  laws  of  supply  and  demand. 

Mr.  Sol  M.  Stroock  for  the  United  Cigar  Stores  Company : 

The  company  has  not  violated  any  of  the  provisions  of 
§  1  of  the  Sherman  Anti-Trust  Act  It  has  not  made  any 
contract,  nor  engaged  in  any  combination  or  conspiracy  re- 
straining the  interstate  commerce  of  the  other  defendants  or 
any  of  them;  or  restraining  its  own  interstate  conmierco;  ch* 
restraining  the  interstate  commerce  of  any  competitor  of  the 
other  defendants,  or  any  of  them;  or  restraining  the  inter- 
state commerce  of  any  competitor  with  it. 

The  United  Cigar  Stores  Company  has  not  violated  any 
of  the  provisions  of  §  2  of  the  Sherman  Anti-Trust  Act  It 
has  not  secured  nor  attempted  to  secure  a  monopoly  for  any 
of  the  other  defendants  nor  combined  [142]  with  any  of  th^ 
other  defendants  to  exclude  others  from  the  field  of  competi- 
tion with  them. 

It  has  not  secured  nor  attempted  to  secure  a  monopoly  of 
iht  retail  trade  for  itself,  nor  attempted,  either  alone  or  in 
combination  or  conspiracy  with  the  other  defendant?,  to 
exclude  others  from  the  field  of  competition  with  it. 

The  United  Cigar  Stores  Company  has  not,  as  an  incident 
of  obtaining  a  monopoly,  or  as  part  of  any  combination  in 
restraint  of  trade,  prevented  vendors  from  engaging  in  the 
business  of  handling  and  dealing  in  tobacco  products. 

Mr.  Charle$  R.  Carruth^  Mr.  CJiarles  J.  McDermott^  Mr. 
C.  B.  Watson^  Mr.  James  T.  Marehead  and  Mr.  A.  J.  Burton 
for  R.  P.  Richardson,  Jr.,  &  Company,  Inc.,  appellee,  sub- 
mitted. 

Mr.  W.  Bourke  Cochran^  by  leave  of  the  court,  submitted 
a  brief  as  amicus  curies. 

Mr.  Thomas  Thacher  and  Mr.  J.  Parker  Kiriin,  by  leave 
of  the  court,  submitted  a  brief  as  amid  curies  on  certain 
questions  common  to  this  case  and  other  pending  causea 
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Mr.  Cbiet  Jurtioe  Whitb  delivered  the  opinioa  of  the 
court. 

This  suit  was  commenced  on  July  19, 1907,  by  the  United 
States,  to  prevent  the  continuance  of  alleged  violations  of 
the  first  and  seccmd  sections  of  the  Anti-Trust  Act  of  July  2, 
1890.  The  defendants  were  twenty-nine  individuals,,  named 
in  the  margin,'  sixty-five  American  [143]  corporations^  most 
of  them  created  in  the  State  of  New  Jersey,  and  two  English 
corporations.  For  convenience  of  statement  we  classify  the 
corporate  defendants,  exclusive  of  the  two  foreign  ones, 
which  we  shall  hereafter  separately  refer  to,  as  follows:  The 
American  Tobacco  Company,  a  New  Jersey  corporation,  be- 
cause of  its  dominant  relation  to  the  subject-matter  of  the 
cixitroversy  as  the  primary  defendant;  five  other  New  Jersey 
corporations  (vis.,  American  Snuff  Company,  American  Cigar 
Company,  American  Stogie  Company,  MacAndrews  &  Forbes 
Company,  and  Conley  Foil  Company) ,  because  of  their  rela- 
tion to  the  controversy  as  the  accessory,  and  the  fifty-nine 
other  American  corporations  as  the  subsidiary  defendants. 

The  ground  of  complaint  against  the  American  Tobacco 
Company  rested  not  alone  upon  the  nature  and  character  of 
that  corporation  and  the  power  which  it  exerted  directly 
over  the  five  accessory  corporations  and  some  of  the  sub- 
sidiary corporations  by  stock  ownership  in  such  corporations, 
but  also  upon  the  control  which  it  exercised  over  the  sub- 
sidiary companies  by  virtue  of  stock  held  in  said  companies 
by  the  accessory  companies  by  stock  ownership  in  which  the 
American  Tobacco  Company  exerted  its  power  of  control. 
The  accessory  companies  were  impleaded  either  because  of 
their  nature  and  character  or  because  of  the  power  exerted 
over  them  through  stock  ownership  by  the  American  Tobacco 

•James  B.  Dake,  Caleb  C.  Dtila«  Perclval  S.  Htll,  George  Ai^nts, 
Paul  Brown,  Robert  B.  Dola,  George  A.  Helme,  Robert  D.  Lewis, 
THonas  J.  Malone7»  OliTer  H.  PRpie,  Tbomas  F.  Rjan«  R(rt>ert  K. 
Sailtli,  George  W  Watts,  George  G.  Allen,  John  B.  Ck>bb.  WUHam  R. 
Harris,  WUUam  H.  McAHster,  Anthony  N.  Brady,  Benjamin  N.  Dnke, 
H.  M.  Hanna,  Herbert  D.  Klngsbnry,  Pierre  Lorillard,  Rafos  L.  Pat- 
terson, Frank  H.  Ray»  Gram  B.  Schley,  Charles  K.  Strots,  Peter  A.  B. 
Wldoiar,  Welford  a  Reed  (now  deceased),  and  WiUlanuRm  W.  Foller. 
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Company  and  also  because  oi  the  power  which  they  in  turn 
exerted  by  stock  ownership  over  the  subsidiary  corporations, 
and  finally  the  subsidiary  corporations  were  impleaded  either 
because  of  their  nature  or  because  of  the  control  to  which 
they  were  subjected  in  and  by  virtue  of  the  stodc  ownership 
above  stated.  We  append  in  the  margin  a  statement  cshowing 
[144]  the  stock  control  exercised  by  the  principal  defendant, 
the  American  Tobacco  Company,  over  the  five  accessory  cor- 
porations and  also  the  authority  which  it  directly  exercised 
over  certain  of  the  subsidiary  corporations,  and  a  list  show- 
ing the  control  exercised  over  the  subsidiary  corporations  as 
a  result  of  the  stock  ownership  in  the  accessory  corporations, 
they  being  in  turn  controlled  as  we  have  said  by  the  principal 
defendant,  the  American  Tobacco  Company.* 

*  Bxtent  of  control  of  American  Tobacco  Oompany  over  tbe  acoesBory 
corporations : 

American  Snaif  Company :  Of  120,000  shareB  of  preferred  stock  owns 
12^7  shares  directly  and  11,274  shares  by  reason  of  stock  control  of 
P.  Lorlllard  Co.,  In  aU  23,764  shara;  of  110,017  shares  of  common 
stock  owns  41,214  directly  and  S4,594  by  reason  of  stock  control  of 
P.  Lormaid  Co.,  in  all  70,808  shares. 

American  Cigar  Company :  Of  100,000  shares  of  preferred  stock  owns 
88,700  shares  directly  and  6,000  shares  through  control  of  American 
Snntr  Co.,  in  all  04,700  shares;  of  100,000  shares  of  common  stock 
owns  directly  77,451  shares. 

American  Stogie  Company :  Of  108,790  shares  of  common  stock  con- 
trols 78,072)  shares  throogh  stock  Interest  In  American  Snuff  Com- 
pany. Tbe  American  Stogie  Company  owns  all  of  the  stock--12.500* 
of  the  Union  American  Cigar  Company— cigars  and  stogies. 

MacAndrews  &  Forbes  Company :  Of  37,583  shares  of  preferred  stock 
(no  TOtlng  power)  owns  7,500  shares;  of  30,000  shares  of  common 
stock  owns  21,129  shares  directly  and  983  shares  through  stock  control 
of  tbe  R.  J.  Reynolds  Co.,  in  all  22,112  shares. 

The  Coaley  FoU  Company :  Of  8,260  shares  of  stock,  dlrectiy  owns 
4,960  shares. 

The  American  Tobacco  Company :  By  stock  ownership  te  the  owner 
ontright  of  the  following  defendant  companies:  S.  Anargyroe  [Tbe 
a  Anargyroe  Company  owns  all  the  capital  stock  (10  shares)  of  the 
London  Cigarette  Oe.] ;  F.  F.  Adams  Tobaooo  Co. ;  Blackweirs  Durham 
Tobeicco  Co. ;  (descent  Cigar  and  Tobacco  Co. ;  Day  and  Night  Tobacco 
Co.;  Luhrman  &  Wilbem  Tobacco  Co;  Nail  k  Williams  Tobacco  Co.; 
Nadi^Ule  Tobacco  Works;  R.  A.  Pattenon  Tobaooo  Oa;  Meoopol 
Tobacco  Works;  Spalding  &  Merrick. 
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because  of  their  nature  and  cfaaraeter  and  the  operation  and 
effect  of  contracts  or  agreements  with  the  American  To- 

Tbe  AflierlcaB  Tobacco  Oa  alB»  has  tlio  stock  Interest  lacUcafted  in 
the  fdlUnrlng  dataMlaiit  corpoiatloiis : 

British-American  Tobacco  Go. :  Owns  1,200,000  shares  of  1,600.000 
shares  of  {Heferred  stock  and  %280,0!12  skates  of  S,720»Q21  shares  of 
common  stock. 

The  Impwtel  Tsbacco  Ck).,  etc :  Owas  72M07  pounds  sterttng  of 
14^000,000  pooMd  steiilng  of  stock  . 

The  John  Bolhnan  Co. :  Of  2,000  shares  of  stock  owns  1^020  shares. 

F.  R.  Peam  Tobacco  Go. :  Of  1,503  shares  of  stock  owns  1,002  shares 
(throni^  Blackwell's  Dorham  Tobacco  Oa). 

B.  P.  Richardson,  Jr.,  &  Co.,  Inc. :  Owns  000  oot  of  1,000  shares  of 
•toek  and  $120^000  of  9200,000  iwne  of  bonds. 

R.  J.  Reynolds  Tobacco  Co* :  Owns  604)00  oot  of  7&»260  shares  of 


Pinkerton  Tobacco  Co. :  Owns  775  oat  of  1,000  shares  of  stock.. 

Rcgrnolds  Tobacco  Co*  (ot  Bristol,  Teaxu) :  Owns  1^449  shares  cot  of 
2,500  shares. 

J.  W.  Carroll  Tobacco  Co. :  Owns  2,000  oi^  ot  8,000  sharea 

P.  LoriUard  Co. :  Owns  15318  ont  of  20,000  shares  of  preferred  and 
an  the  CQBunon  stock  (80,000  shares). 

Keatnoky  Tobacco  Product  Co.:  Owns  14  oat  &t  1,900  shares  pre- 
fsrred  and  owns  directly  5^264,  snd,  throosh  the  Am^ican  Cigar  Oo^i* 
355  ont  of  8,100  shares  of  coooDon  irtoek.  [The  Kcntoofcy  Tobacco 
Pfodact  Co.  owns  aU  the  capital  stock  (100  shares)  of  the  Kentucky 
Tobacco  Bztnct  Co.] 

Porto  Rican-Amerlcan  Tobacco  Co.:  Owns  directly  6.578,  sad, 
throngh  the  American  Cigar  Co.,  6JS76  of  19,984  shares  of  stock. 
[The  Porto  Rican-American  Tobacco  Co.  owns  190  of  the  380  shares 
of  prefefTSd  and  800  o<  the  460  shares  of  comsion  stock  of  ind.  Co. 
of  Porto  Rico;  also  owns  2,160  of  the  6,000  shares  of  capital  stock  oi 
the  Porto  Rico  Leaf  Tobacco  Oa] 

The  American  Tobscco  Company  is  also  interested,'  as  iadieatedk  in 
tlie  following  defendants,  sopply  or  machin^y  companies: 

Golden  Belt  Mannfactnring  Ck>.  (cotton  bags) :  Owns  8,621  of  7,000 
sharss. 

Meogel  Box  Ok  (woodea  boxes) :  British-Ameriesn  Tobacco  Ca 
owns  8,687  of  5,000  shares  of  stock. 

[The  M^igel  Owapaay  owns  aU  of  tiM  capital  stock  of  the  Colnmbis 
Box  Company  and  of  the  Tyler  Box  Company,  req^ectlTSly  1,600  and 
250  sharea.] 
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[146]hacoo  Oompany,  or  the  power  which  it  exerted  OTer 
their  affairs  by  stock  ownership. 
As  we  shall  have  oooision  hereafter  in  referring  to  mat- 
Amsterdam  Sitpidy  Ck>.  itigeocy  to  purcliase  supplies) :  Owns  :iia- 
Jority  of  stock  and  controls  large  part  of  remaindor  throngh  sub- 
sidiary companies. 
Thomas  Onsaclc  Ck>.  (bill  posting) :  Owns  1,000  ont  of  1,600  sharea 
Manhattan  Briar  Pipe  Go. :  Owns  all  of  stocic,  8,500  sharea 
International  Oigar  Machin«7  Go. :  Of  100,000  shares  owns  88,687 
shares  directly  and  29,902  shares  through  Am.  Cigar  Ck>.;  hi  all 
68,689  shares. 

The  American  Tobacco  Company  is  also  interested  in  the  following 
companies,  not  named  as  defendants: 

American  Machine  &  Foundry  Co. :  Owns  610  shares  directly  and 
remainder  (490)  through  Am.  Cigar  Ck>. 

New  Jersey  Machine  Co. :  Owns  610  shares  directly  and  remainder 
(490)  through  Am.  Cigar  Co. 

Standard  Tobacco  Stemmer  Co.:  Of  17,800  shares  owns  10396 
sharea 

Ckirson  Tending  Machine  Co. :  Of  600  shares  owns  260  sharea 

The  American  Snuff  Company  in  addition  to  stock,  etc.,  interests  In 
the  American  Tobacco  Co.,  American  Cigar  Company,  and  the  Amster- 
dam Supply  Company,  has  stock  interests  in  the  following  defendants: 

H.  Boland^ :  Owns  all  of  stock,  1,860  idiares; 

De  Toe  Snuff  Co.:  Owns  all  of  stock,  600  sharea  [The  De  Voe 
Snuff  Co.  owns  all  the  capital  stock,  400  shares  of  Skinner  &  Co.» 
snuff.] 

Standard  Snuff  Co. :  Owns  all  of  stock,  2,816  sharea 

The  American  Cigar  Co.  in  addition  to  stock  Interests  in  tiie  Amster- 
dam Supply  Co.,  American  Stogie  Co.,  Porto  Rican-American  Tobacco 
Co.,  Kentucky  Tobacco  Product  Co.  and  International  Cigar  Machin- 
ery  Co.,  has  the  stock  interest  indicated  in  the  following  defendants: 

R.  D.  Burnett  C^gar Co. :  Owns  77  out  of  160  shares; 

M.  Blaskower  Co. :  Owns  1,876  out  of  2,600  shares  pref.  and  UBFn 
out  of  2,600  shares  of  common.   - 

Cuban  Land  k  Leaf  Tobacco  Co. :  Owns  all  of  stock,  1,000  sharea 

[The  Cuban  Land,  Ac.,  Co.  owns  1,820  of  the  1,890  shares  of  stock  of 
the  Vuelta  Abajo  S.  S.  Co.] 

Cliff  Weil  Cigar  Co. :  Owhs  256  out  of  600  Sharea 

Du8el«  Goodloe  &  Co.:  Owns  610  out  760  shares. 

Federal  Cigar  Real  Bstate  Co. :  Owns  all  stock,  6,000  sharea 

J.  J.  €k>odrum  Tobacco  Co. :  Owns  477  out  of  600  sharea 
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[147]tws  bqrond  dispute  to  set  forth  the  main  facts  relied 
upon  by  the  United  States  as  giving  rise  to  the  cause  of 
action  allied  against  all  of  the  defendants  it  suffices  at  this 

Havana-AmericaQ  Co.:  Owns  aJl  stock,  2,600  sharea 

Havana  Tobacco  Go.:  Owns  700  shares  oat  ot  47,08$  preferred, 
166,800  out  of  297,912  common  stock,  and  $3,500,000  of  $7,500,000 
bonds. 

Jordan  Qlbeon  k  Banm  Ck>.,  Inc. :  Owns  all  preferred  and  common 
stock,  260  shares  each. 

Louisiana  Tobacco  Co.,  Limited :  Owns  876  out  of  600  shares. 

The  J.  B.  Moos  Companj :  Owns  aU  of  stock,  2,000  shares. 

X  &  B.  Moos :  Owns  aU  of  common  stock,  1,000  shares. 

Porto  Rican  Leaf  Tobacco  Co. :  Owns  2,600  ont  of  6,000  shares. 

The  Smokers'  Paradise  Corporation:  Owns  all  of  common  stock 
(260  shares)  and  849  of  600  shares  preferred. 

Hayana  Tobacco  Co.  has  a  stock  interest  in  the  foUowing  corpora- 
tions: 

He  de  Cabanis  j  Carbajal :  AU  of  stock,  16,000  shares. 

Hy.  Claj  and  Bock  k  Co.,  Lim. :  Owns  9,740  out  of  16,960  shares 
preferred  and  14,687  out  of  164NK>  shares  common. 

[The  Ujr.  Clay,  kc,  Co.  is  owner  of  16,067  shares  of  the  ordinary 
capital  stock  of  the  Havana  Cigar  k  Tobacco  Factories,  LioOted ;  and 
also  owns  64  diaree  of  the  1,890  shares  <rf  the  capital  stock  of  the 
Yntfta  Abajo  8.  S.  Co,] 

Cuban  Tobacco  Co. :  Owns  aU  of  stock,  60  shares. 

Havana  Commercial  Co.:  Owns  66,662  out  oi  60.000  diares  pre- 
ferred and  124,718  out  of  126,000  shares  common. 

(The  Havana  Commercial  Ca  owns  aU  of  the  capital  stock— 400 
shares— of  the  M.  Valle  y  Co.— cigars.] 

Havana  Cigar  k  Tobacco  Factories,  Lim. :  Owns  6,774  out  of  26,000 
shares  ordinary  stock. 

J.  a  Murias  y  Co. :  Owns  aU  of  stock— 7JM)0  shares. 

Blackw^'s  Durham  Tobacco  Co. :  In  addition  to  a  stock  interest  In 
the  Amsterdam  Supply  Co.,  has  the  stock  interest,  hidicated,  in  tiie 
flowing  defendant  corporations: 

F.  P.  Penn  Tobacco  Co. :  Owns  1,002  out  of  1,503  shares. 

Scotten-Dlllon  Co. :  Owns  910,000  out  of  $600,000  of  stock. 

Wells- Whitehead  Tobacco  Co. :  Owns  all  of  stock,  1,600  shares. 

Ccmley  FoD  Company :  Owns  all  of  the  capital  stock  (8,000  shares) 
of  the  Johnson  Tin  Foil  and  Metal  Co. 

P.  LorUlard  Company :  Has  a  stock  interest  in  the  Amerlcab  SttalT 
OoMpanj  and  the  Amsterdam  8upi>ly  Oo. 
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[148]  moment  to  saiy  that  the  bill  averred  the  origm  and 
■ature  ot  the  Amerioan  Tobaooo  Company  and  the  origin  and 
nature  of  all  the  other  defendant  corporations,  whether 
accessory  or  subsidiary,  and  the  connection  of  the  individual 
defendants  with  such  corporations.  In  effect  the  bill  charged 
that  the  individual  defendants  and  the  defendant  corpora- 
tions were  engaged  in  a  conspiracy  in  restraint  of  interstate 
and  foreign  trade  in  tobacco  and  the  products  of  tobacco  and 
constituted  a  combination  in  restraint  of  such  trade  in  viola- 
tion of  the  first  section  of  the  act,  and  also  were  attempting 
to  monopolize  and  were  actually  a  monopolization  of  such 
trade  in  violation  of  the  second  section.  In  support  of  these 
charges  general  averments  were  made  in  the  bill  as  to  the 
wrongful  purpose  and  intent  witli  which  acts  were  com- 
mitted  which  it  was  alleged  brought  about  the  alleged 
wrongful  result. 
The  prayer  of  the  bill  was  as  follows: 

'*  Wlievefote  petitioner  prays: 

[149]  "1.  That  the  oontracts,  comblnatknis,  and  eonsptrades  In 
reBtnilnt  of  trade  and  commeroe  amoag  the  Btatee  a&d  wUh  foreign 
nattona,  together  with  the  attempts  to  monopoltoe  and  the  monopolies 
of  the  same  hereinbefon»  described  be  declared  Ulegal  and  in  vielati<m 
of  the  act  of  Ck>ngreB8  passed  Jnly  2,  1890,  and  snbse^ent  acts,  and 
tliat  they  De  prevented  and  restrained  by  proper  orders  of  the  conrt 

^2.  That  the  agreements,  contracts^  combinations,  and  conspiracies 
entered  into  by  the  defendants  on  or  at>oat  September  2T,  1902,  and 
thereafter,  and  eridenced  among  other  things  by  the  two  written 
agreem^its  of  that  date,  Bxhiliits  1  and  2  hereto,  be  declared  iUegal, 
and  that  Injunctions  issne  restraining  and  prohibiting  defendants 
from  doing  anything  in  pursuance  of  or  in  furtherance  of  the  sane 
within  the  Jnrisdlctkm  of  the  United  Statea 

**a  That  the  Imperial  Tobacco  Company,  its  officers,  agents,  and 
■srvants  be  enjoined  from  eniaging  in  Interstate  or  fbrelgn  trade 

;  ■ I'       ipii»  I ■  II  ■      I   II  »    M »  I »  I       II   I   I  I  II  ■       mi  '  I  i^m  I        n      i 

R.  J.  Reynolds  Tobacco  Ck>. :  In  addition  to  a  stock  interest  in  the 
Amsterdam  Bnpply  Oomiiany  and  the  MaoAndrews  &  Forbes  Oompany, 
owns  two-thirds  of  the  6»eeo  shares  of  Steele  of  the  Uipfert  Scales  Co. 

The  JarKish-^AmerioaB  Tobacco  Ca :  In  addition  to  a  small  interest 
bk  the  Amsterdaa  Suwly  Company,  lias  the  following  stock  Interest 
In  certain  defendants: 

David  OmUop  (ping) :  Owns  8,000  of  4,500  shares. 

W.  8.  Mathews  4  Sons  (smoking)  :  Owns  Sig87  ont-ef  Xi^OOO  sbSiiaa 
6C  stock. 

T.  CL  wmiaflM  Company  (ping) :  Owns  all  of  stock,  4,000  sharea 
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tad  oommcroe  wtthln  the  JorlBdlcttoo  of  the  UnUed  fitales  vntJl  it 
shall  cetBe  to  obeerve  or  act  in  pnrsiiance  of  said  agreements,  con- 
tracts,  comblnationa*  and  conspiracies  entered  into  by  It  and  other 
defendants  on  or  about  September  27,  1902,  and  thereafter,  and  evi- 
deneed  among  other  things  by  the  contracts  of  that  date,  Szhibits 
1  and  2  hereta 

"4.  Thai  the  British-American  Tobacco  Oompany  be  adjudged  an 
onlawfnl  instnunentality  created  solely  for  carrying  into  effect  the 
objects  and  purposes  of  said  contract,  combination,  and  conspiracy 
entered  into  on  or  about  September  27,  1902,  and  thereafter,  and  that 
it  be  enjoined  from  engaging  in  interstate  or  foreign  trade  and  com- 
meroe  within  the  JmMUotion  of  the  United  States. 

**  6w  That  the  court  adjudge  the  American  Tobacco  CkMnpany^  the 
American  Snuff  Ckunpany,  the  American  Cigar  Company,  the  Ameodl- 
can  Stogie  Company,  the  MacAndrews  &  Forbes  Company^  and  the 
Conl^  Foil  Company  is  each  a  combination  In  restraint  of  Interstate 
and  [IM]  foreign  trade  and  commerce;  and  that  eadi  has  attempted 
and  Is  attempting  to  monopolise,  is  in  combination  and  conspiracy 
with  oiher  persons  and  corporations  to  monopoliae,  and  has  monopo- 
lised part  of  the  trade  and  commerce  among  the  seiveral  States  and 
with  foreign  nations;  and  order  and  decree  that  each  one  of  them 
be  restrained  from  engaging  In  Interstate  or  foreign  commerce,  or, 
if  the  court  should  be  of  opinion  that  the  public  interests  will  be 
better  subserred  ther^y,  that  receiyers  be  appointed  to  take  posses- 
sion of  all  the  property,  asseti^  business,  and  affairs  of  said  defend- 
ants and  wind  up  the  same,  and  otherwise  take  such  course  in  regard 
tliereto  as  will  bring  about  conditions  in  trade  and  commerce  among 
the  States  and  with  foreign  nations  in  harmony  with  law. 

**  6.  niat  the  holding  of  stock  by  one  of  the  defendant  corporations 
in  auDther  under  die  dreumstances  shown  be  declared  lllegBl,  and 
that  eadi  of  them  be  ehjoined  from  conthining  to  hold  or  own  such 
shares  In  another  and  from  exercising  any  right  in  connection  there- 
with. 

"7.  That  defendants,  each  and  all,  be  enjoined  from  continuing 
to  carry  out  the  purposes  of  the  aboTO-described  contracts,  combina- 
tions, conspiracies,  and  attempts  to  monopolise  by  the  means  herein 
described,  or  by  any  other,  and  be  required  to  desist  and  withdraw 
from  all  connection  with  the  same. 

**  8.  That  each  of  the  defendants  be  enjoined  from  purchasing  leaf 
tobacco  or  from  selling  and  distributing  its  manufactured  output  as 
a  part  of  interstate  and  foreign  trade  and  commerce  in  conjunction 
or  eombtnation  with  any  other  defendant,  and  from  taking  part  or 
being  Interested  in  any  agreeuMot  of  combination  intended  to  deatiioj 
competition  among  them  in  reference  to  such  purchases  or  sales. 

*^.  That  petitions  hsTo  such  other,  furthw,  and  genial  rdief  as 
wMj  be  proper.** 
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As  to  the  answers,  it  suffices  to  say  that  all  the  indiyidual 
[1611  and  corporate  defendants  other  than  the  foreign  corpo- 
rations denied  the  diarges  of  wrong-doing  and  illegal  com- 
bination and  the  corporate  defendants  in  particular  in  addi- 
tion averred  their  right  under  state  charters  by  virtue  of 
which  they  existed  to  own  and  possess  the  property  which 
they  held  and  further  averred  that  they  were  engaged  in 
manufacturing  and  that  any  combination  amongst  them  re- 
lated only  to  that  subject,  and  therefore  was  not  within  the 
Anti-Trust  Act.  The  two  foreign  corporations  ass^ted 
the  validity  of  their  corporate  organization  and  of  the  as- 
sailed agreements,  and  denied  any  participation  in  the 
alleged  wrongful  combination. 

After  the  taking  of  much  testimony  before  a  special  ex- 
aminer, the  case  was  heard  before  a  court  consisting  of  four 
judges,  constituted  under  the  expediting  act  of  February  11, 
1908.  In  deciding  the  case  in  favor  of  the  Government  each 
of  the  four  judges  delivered  an  opinion  (164  Fed.  Rep.  700). 
A  final  decree  was  entered  on  December  15, 1908.  The  peti- 
tion was  dismissed  as  to  the  English  corporations,  three  of 
the  subsidiary  corporations,  the  United  Cigar  Stores  Com- 
pany and  all  the  individual  defendants.  It  was  decreed  that 
the  defendants  other  than  those  against  whom  the  petition 
was  dismissed,  had  theretofore  oxtered  into  and  were  parties 
to  combinaticms  in  restraint  of  trade,  etc.,  in  violation  of  the 
Anti-Trust  Act  and  said  defendants  and  each  of  them,  their 
officers,  agents,  etc.,  were  restrained  and  enjoined  "  from 
directly  or  indirectly  doing  any  act  or  thing  whatsoever  in 
furtherance  of  the  objects  and  purposes  of  said  combinations 
and  from  continuing  as  parties  thereto."  It  specifically 
found  that  each  of  the  defendants,  ^  The  American  Tobacco 
Company,  American  Snuff  Company,  American  Cigar  Com- 
pany, American  Stogie  Company,  and  Mac  Andrews  &  Forbes 
Company  constitutes  and  is  itself  a  combination  in  violation 
of  the  said  act  of  Congress."  The  corporations  thus  named^ 
their  officers,  etc.,  were  next  restrained  [16S]  and  enjoined 
"  from  further  directly  or  indirectly  engaging  in  iidft^rstalte 
or  foreign  trade  and  commerce  in  leaf  tobacco .iu^t^r  '  ^ 
ucts  manufactured  therefrom  or  articles  m ^  " 
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m  connection  therewith.  But  if  any  of  said  last-named  ^* 
todants  can  hereafter  affirmatively  show  the  restoration  of 
reasonably  competitive  conditions,  such  defendant  may  alpply 
to  this  court  for  a  modification,  suspension  or  dissolution  of 
the  injunction  herein  granted  against  it."  The  decree  then 
enumerated  the  various  corporations  which  it  was  found  held 
or  claimed  to  own  some  or  all  of  the  capital  stock  of  other 
corporations  and  particularly  specified  such  other  corpora- 
tions, and  then  made  the  following  restraining  provisions: 

"Wherefore  each  and  aB  of  defendants,  Tlie  American  Tobacco 
Company,  the  American  Snaff  Oompany,  the  American  Cigar  Com* 
pany,  P.  LoriUard  Company,  B.  J.  Beynolds  Tobacco  Company,  Blaclc* 
weU'e  Durham  Tobacco  Company  and  Conley  FOU  Company,  their 
officers,  directors,  agents,  servants  and  employees  are  hereby  re- 
strained and  enjoined  from  acquiring  by  conveyance  or  otherwise,  the 
plant  or  business  of  any  sudi  corporation  wherein  any  one  of  them 
now  holds  or  owns  stock ;  and  each  and  all  of  said  defendant  corpora* 
tlons  so  holding  stock  in  other  corporations  as  above  specified,  their 
officers,  directors,  agents,  servants  and  employees,  are  further  enjoined 
from  voting  or  attempting  to  vote  said  stock  at  any  meeting  of  t^ie 
stockholders  of  the  corporation  issuing  the  same  and  from  exercising 
or  attempting  to  exercise  any  control,  direction,  supervision  or  !&• 
fluoice  whatsoever  over  the  acts  and  doings  of  such  corporation.  And 
It  is  further  ordered  and  decreed  that  each  and  every  of  tlie  defend- 
ant corporations  the  stock  of  wliich  is  lield  by  any  other  defendant 
corporation  as  hereinbefore  shown,  their  officers,  directors,  servants 
and  agents,  be  and  they  are  hereby  respectively  and  collectively  re- 
strained and  enjoined  from  p^mitting  the  stock  so  held  to  be  voted 
by  any  other  de[lft8]f^ndant  holding  or  claiming  to  own  the  same 
or  by  its  attorneys  or  agents  at  any  corporate  election  for  dlregtors  or 
officers  and  from  permitting  or  suffering  any  other  defendant  corpora- 
tion claiming  to  own  or  hold  stock  therein,  or  its  officers  or  agents,  to 
exercise  any  control  whatsoever  over  its  corporate  acts." 

Judgment  for  costs  was  given  in  favor  of  the  petitioner 
and  against  the  defendants  as  to  whom  the  petition  had  not 
been  dismissed,  except  the  R.  P.  Richardson,  Jr.,  &  Com- 
pany, a  corporation  which  had  consented  to  the  decree.  The 
decree  also  contained  a  provision  that  the  defendants  or  any 
of  them  should  not  be  prevented  "  from  the  institution, 
prosecution  or  defense  of  any  suit,  action  or  proceeding  to 
prev^it  or  restrain  the  infringement  of  a  trade-mark  used  in 
interstate  commerce  or  otherwise  assert  or  defend  a  claim  to 
95S25'*— VOL  4—17 14 
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any  property  or  rights."    In  the  event  of  a  taking  of  an 
appeal  to  this  court,  the  decree  provided  that  the  injunction 
which  it  directed  ^^  shall  be  suspended  during  the  pendency 
of  such  appeal." 

The  United  States  appealed,  as  did  also  the  various  de- 
fendants against  whom  the  decree  was  ent^^  For  the 
Government  it  is  contended : 

1.  That  the  petition  should  not  have  been  dismissed  as  to 
the  individual  def^idants. 

2.  That  it  should  not  have  been  dismissed  as  to  the  two 
foreign  corporations — the  Imperial  Tobacco  Company  and 
the  British-American  Tobacco  Company  and  the  domestic 
corporations  controlled  by  the  latter,  and  that,  on  the  con- 
trary, the  decree  should  have  commanded  the  observance  of 
the  Anti-Trust  Act  by  the  foreign  corporations  so  far  as 
their  dealings  in  the  United  States  were  concerned,  and 
should  have  restrained  those  companies  from  doing  any  act 
in  the  United  States  in  violation  of  the  Anti-TVust  Act, 
whether  or  not  the  right  to  do  said  acts  was  asserted  to  have 
arisen  pursuant  to  the  contracts  made  outside  of  or  within 
the  United  States. 

8.  The  petition  should  not  have  been  dismissed  as  to  the 
United  Cigar  Stores  [164]  Company. 

4.  The  final  decree  should  have  adjudged  defendants  par- 
ties to  unlawful  contracts  and  conspiracies. 

5.  The  final  decree  should  have  adjudged  that  defendants 
were  attempting  to  monopolize  and  had  monopolized  parts 
of  commerce.  More  particularly,  it  is  urged,  it  should  have 
adjudged  that  the  American  Tobacco  Company,  American 
Snuff  Company,  American  Cigar  Company,  American  Stogie 
Company,  MacAndrews  &  Forbes  Company,  the  Conley  Foil 
Company  and  the  British- American  Tobacco  Company  were 
severally  attempting  to  monopolize  and  had  monopolized 
parts  of  commerce  and  that  appropriate  remedies  should 
have  been  applied. 

6.  The  decree  was  not  sufficiently  specific,  since  it  should 
have  described  with  more  particularity  the  methods  which 
the  defendants  had  followed  in  forming  and  carrying  out 
their  unlawful  purpose,  and  should  have  prohibited  the 
resort  to  similar  methods. 
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T.  The  decree  shoitld  haTe  specified  the  shares  in  corpora- 
tions disclosed  by  the  evidence  to  be  owned  by  the  parties 
to  tiie  coni^ira(7,  and  should  have  enjoined  those  parties 
from  exercising  any  control  over  the  corporations  in  which 
such  stod^  was  held,  and  the  latter,  if  made  defendant,  from 
permitting  such  control,  and  should  have  also  enjoined  the 
collecting  of  any  dividends  upon  the  stock. 

8.  The  decree  improperly  provided  that  nothing  therein 
should  prevent  defendants  from  prosecuting  or  defending 
suits;  also  improperly  suspending  the  injunction  pending 
appeal. 

The  defendants,  by  their  assignments  of  error,  complain 
because  the  petition  was  not  dismissed  as  to  all,  and  more 
specifically,  (a)  because  they  were  adjudged  parties  to  a 
combination  in  restraint  of  interstate  and  foreign  commerce, 
and  enjoined  accordingly;  (&)  because  certain  defendant 
corporations  holding  shares  in  others  T^ere  enjoined  from 
voting  them  or  exercising  control  over  the  issuing  company, 
and  the  latter  from  permitting  this;  and  (c)  because  the 
American  Tobacco  Company,  American  [166]  Snuff  Com- 
pany, American  Cigar  Company,  American  Stogie  Company 
and  the  MacAndrews  &  Forbes  Company  were  adjudged 
unlawful  combinations  and  restrained  from  engaging  in 
interstate  and  foreign  commerce. 

The  elaborate  arguments  made  by  both  sides  at  bar  pre- 
sent in  many  forms  of  statement  the  conflicting  contentions 
resulting  from  the  nature  and  character  of  the  suit  and  the 
defense  thereto,  the  decree  of  the  lower  court  and  the  propo- 
sitions assigned  as  error  to  which  we  have  just  referred.  In 
so  far  as  all  or  any  of  these  contentions,  as  many  of  them 
in  fact  do,  involve  a  conflict  as  to  the  application  and  effect 
of  §§  1  and  2  of  the  Anti-Trust  Act,  their  consideration 
has  been  greatly  simplified  by  the  analysis  and  review  of 
that  act  and  the  construction  afiixed  to  the  sections  in  ques-* 
tion  in  the  case  of  Standard  OH  Company  v.  United  States^ 
quite  recently  decide,  ante^  p.  1.  In  so  far  as  the  conten- 
tions relate  to  the  disputed  propositions  of  fact,  we  think 
from  the  view  which  we  take  of  the  case  they  need  not  be 
referred  to,  since  in  our  <qE>inion  the  case  can  be  disposed  of 
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by  considering  only  those  facts  which  are  indisputable  and 
by  applying  to  the  inferences  properly  deducible  from  such 
facte  the  meaning  and  effect  of  the  law  as  expounded  in 
acc(»*dance  with  the  previous  decisions  of  this  court. 

We  shall  divide  our  investigation  of  the  case  into  three 
subjecte:  First,  the  undisputed  facte;  second,  the  meaning 
of  the  Anti-Trust  Act  and  ite  application  as  correctly  con* 
strued  to  the  ultimate  conclusions  of  fact  deducible  from  the 
proof;  third,  the  remedies  to  be  applied. 

First.  Undisputed  facts: 

The  matters  to  be  considered  under  this  heading  we  think 
can  best  be  made  dear  by  stating  the  merest  outline  of  the 
condition  of  the  tobacco  industry  prior  to  what  is  asserted 
to  have  been  the  initial  movement  in  the  combination  which 
the  suit  assails  and  in  the  light  so  afforded  to  briefly  recite 
the  history  of  the  assailed  acte  and  con  [156]  tracts.  We 
shall  divide  the  subject  into  two  periods,  (a)  the  one  from 
the  time  of  the  organization  of  the  first  or  old  Americaa 
Tobacco  Company  in  1890  to  the  organization  of  the  Con- 
tinental Tobacco  Company,  and  (h)  from  the  date  of  such 
organization  to  the  filing  of  the  bill  in  this  case. 

Summarizing  in  the  broadest  way  the  conditions  which 
obtained  prior  to  1890,  as  to  the  production,  manufacture 
and  distribution  of  tobacco,  the  following  general  facte  are 
adequate  to  portray  the  situation. 

Tobacco  was  grown  in  many  sections  of  ttie  country  hav- 
ing diversity  of  soil  and  climate  and  therefore  was  subject 
to  various  vicissitudes  resulting  from  the  places  of  produc- 
tion and  consequently  varied  in  quality.  The  great  diversity 
of  use  to  which  tobacco  was  applied  in  manufacturing  caused 
it  to  be  that  there  was  a  demand  for  all  the  various  qualities. 
The  demand  for  all  qualities  was  not  local,  but  widespread, 
extending  as  well  to  domestic  as  to  foreign  trade,  and>  there- 
fore, all  the  producte  were  marketed  under  competitive  con- 
ditions of  a  peculiarly  advantageous  nature.  The  manu- 
facture of  the  product  in  this  country  in  various  forms  was 
successfully  carried  on  by  many  individuals  or  concerns 
scattered  throughout  the  country,  a  larger  number  perhaps 
of  the  manufacturers  being  in  the  vicinage  ot  production 
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and  others  being  advaZntageously  situated  in  or  near  the  prin- 
cipal markets  of  distribution. 

Before  January,  1890,  five  distinct  concerns — Allen  & 
Ginter,  with  factory  at  Richmond,  Va.;  W.  Duke,  Sons  & 
Co.,  with  factories  at  Durham,  North  Carolina,  and  New 
York  City;  Kinney  Tobacco  Company,  with  factory  at  New 
York  City;  W.  S.  Kimball  &  Company,  with  factory  at 
Rochester,  New  York;  Goodwin  &  Company,  with  factory 
at  Brooklyn,  New  York — mannfactured,  distributed  and 
sold  in  the  United  States  and  abroad  95  per  cent  of  all  the 
domestic  cigarette  and  less  than  8  per  cent  [167]  of  the 
smoking  tobacco  produced  in  the  United  States.  There  is 
no  doubt  that  these  factories  were  competitors  in  the  pur- 
chase of  the  raw  product  whidi  they  manufactured  and  in 
the  distribution  and  sale  of  the  manufactured  products.  In- 
deed it  is  shown  that  prior  to  1890  not  only  had  normal  and 
ordinary  competition  existed  between  the  factories  in  ques- 
tion, but  that  the  competition  had  been  fierce  and  abnormal. 
In  January,  1890,  having  agreed  upon  a  capital  stock  of 
$£5,000,000,  all  to  be  divided  amongst  them,  and  who  should 
be  directors,  the  concerns  referred  to  organized  the  American 
Tobacco  Company  in  New  Jersey,  "  for  trading  and  manu- 
facturing," with  broad  powers,  and  conveyed  t6  it  the  assets 
and  businesses,  including  good  will  and  right  to  use  the 
names  of  the  old  concerns;  and  thereafter  this  corporation* 
carried  on  the  business  of  all.  The  $25,000,000  of  stock  of 
the  Tobacco  Company  was  allotted  to  the  charter  members 
as  foUows:  Allen  &  Ginter,  $3,000,000  preferred,  $4,500,000 
common;  W.  Duke,  Sons  &  Co.,  $3,000,000  preferred, 
$4,500,000  common;  Kinney  Tobacco  Company,  $2,000,000 
preferred,  $3,000,000  common;  W.  S.  Kimball  &  Co., 
$1,000,000  preferred,  $1,500,000  common;  and  Goodwin  & 
Co.,  $1,000,000  preferred,  $1,600,000  common. 

There  is  a  charge  that  the  valuation  at  which  the  respec- 
tive properties  were  capitalized  in  the  new  corporation  was 
monnously  in  excess  of  their  actual  value.  We,  however, 
put  that  subject  aside,  since  we  propose  only  to  deal  with 
&et8  which  are  not  in  controversy. 
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Shortly  after  the  formation  of  the  new  oarporati<m  the 
GkKxlwin  &  C!o.  f  actoiy  was  closed,  and  the  directors  ordered 
^that  the  manufacture  of  all  tobacco  cigarettes  be  concen- 
trated at  Richmond."  The  new  corporation  in  1890,  the  first 
year  of  its  operation,  manufactured  about  two  and  one  half 
billion  cigarettes,  that  is,  about  96  or  97  per  cent  of  the  total 
domestic  output,  and  about  five  and  one-half  millicm  pounds 
of  smoking  tobacco  out  [158]  of  a  total  domestic  product  of 
nearly  seventy  million  pounds. 

In  a  little  over  a  year  after  the  organization  of  the  com- 
pany it  increased  its  capital  stock  by  ten  million  dollars. 
The  purpose  of  this  increase  is  inferable  from  the  considera- 
tions which  we  now  state. 

There  was  a  firm  known  as  Pfingst,  Doerhoefer  &  Co.,  con- 
sisting of  a  number  of  partners,  who  had  been  long  and  suc- 
cessfully carrying  on  the  business  of  manufacturing  plug 
tobacco  in  Louisville,  Kentucky,  and  distributing  it  through 
the  channds  of  interstate  commerce.  In  January,  1891,  this 
firm  was  converted  into  a  corporation  known  as  the  National 
Tobacco  Works,  having  a  capital  stock  of  $400,000  all  of 
which  was  issued  to  the  partners.  Almost  immediately  there- 
after, in  the  month  of  February,  the  American  Tobacco  Com- 
pany became  the  purchaser  of  all  the  capital  stock  of  the 
new  corporation,  paying  $600,000  cash  and  $1,200,000  in 
•stock  of  the  American  Tobacco  Company.  The  members  of 
the  previously  existing  firm  boimd  themselves  by  contract 
with  the  American  Tobacco  Company  to  enter  its  service  and 
manage  the  business  and  property  sold,  and  each  further 
agreed  that  for  ten  years  he  would  not  engage  in  carrying 
on,  directly  or  indirectly,  or  permit  or  suffer  the  use  of  his 
name  in  connection  with  the  carrying  on  of  the  tobacco  busi- 
ness in  any  form. 

In  April  following,  the  American  Tobacco  Company 
bought  out  the  business  of  Philip  Whitlock,  of  Richmond, 
Virginia,  who  was  engaged  in  the  manufacture  of  cheroots 
and  cigars,  and  with  the  exclusive  right  to  use  the  name  of 
Whitlock.  The  consideration  for  this  purchase  was  $800,000, 
and  Whitlock  agreed  to  become  an  employee  of  the  American 
Tobacco  Company  for  a  number  of  years  and  not  to  engage 
for  twenty  years  in  the  tobacco  business. 
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In  the  month  of  April  the  American  Tobacco  Omipanj 
also  acquired  the  business  of  Marburg  Brothers,  a  well- 
known  firm  located  at  Baltimore,  Maryland,  and  engaged 
[159]  in  the  manufacture  and  distribution  of  tobacco,  prin- 
cipally smoking  and  snuff.  The  consideration  was  a  cash 
payment  of  $164,687.65  and  stock  to  the  amount  of  $8,075,000. 
llie  members  of  the  firm  also  conveyed  the  right  to  the  use 
of  the  firm  name  and  agreed  not  to  engage  in  the  tobacoo 
business  for  a  lengthy  period. 

Again,  in  the  same  month,  the  American  Tobacco  Com- 
pany bought  out  a  tobacco  finn  of  old  standing,  also  located 
in  Baltimore,  known  as  G.  W.  Grail  &  Ax,  engaged  prin- 
cipally in  manufacturing  and  selling  smoking  tobacco,  buy- 
ing with  the  business  the  exclusive  right  to  use  the  name  of 
the  firm  or  the  partners,  and  the  members  of  the  firm  agreed 
not  to  engage  in  the  tobacco  business  for  a  specified  period. 
The  consideration  for  this  purchase  was  $77,582.66  in  cash 
and  stock  to  the  amount  of  $1,760,000.  The  plant  was 
abandoned  soon  after. 

The  result  of  these  purchases  was  manifested  at  once  in 
the  product  of  the  company  for  the  year  1891,  as  will  appear 
from  a  note  in  the  margin.*  It  will  be  seen  that  a^  to 
cheroots,  smoking  tobacco,  fine  cut  tobacco,  snxxS  and  plug 
tobacco,  the  company  had  become  a  factor  in  all  branches  of 
the  tobacco  industry. 

•  The  output  of  the  American  Tobacco  Company  for  1891, 

Number.  Poqnda 

Cigarettes 2, 788, 778, 000  

Cheroots  and  little  dgare 40.009,000  

Smoking 13, 813, 355 

WiBB  cut 660, 633 

Soaff 383. 162 

Plug 4. 442, 774 

Total  output  for  the  United  StateSy  1891. 

CIgarettefl 8, 137, 318, 586  

^^wi^uHfig 76, 70a  800 

Fine  cat ^-.             16, 968, 870 

Plug  and  twist 166,177,916 

Snuff 10. 674, 241 
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Beferring  to  the  occurrences  of  the  year  1891,  as  in  all 
[160]  respects  typical  of  the  occurrences  which  took  place 
in  all  the  other  years  of  the  first  pariod,  that  is  during  the 
years  1892, 1893, 1894, 1895,  1896, 1897,  and  1898,  we  content 
ourselves  with  saying  that  it  is  undisputed  that  between  Feb- 
ruary, 1891,  and  October,  1898,  including  the  purchases 
which  we  have  specifically  referred  to,  the  American  Tobacco 
Company  acquired  fifteen  going  tobacco  concerns  doing  busi- 
ness in  the  States  of  Kentucky,  Louisiana,  Maryland,  Michi- 
gan, Missouri,  New  York,  North  Carolina,  and  Virginia. 
For  ten  of  the  plants  an  all  cash  consideration  of  $6,410,235.26 
was  paid,  while  the  payments  for  the  remaining  five  aggre- 
gated in  cash  $1,115,100.95  and  in  stock  $4,123,000.  It  is 
worth  noting  that  the  last  purchase,  in  October,  1898,  was  of 
the  Drummond  Tobacco  Company,  a  Missouri  corporation 
dealing  principally  in  plug,  for  which  a  cash  consideration 
was  paid  of  $3,457,600. 

The  corporations  which  were  combined  for  the  purpose  of 
forming  the  American  Tobacco  Company  produced  a  very 
small  portion  of  plug  tobacco.  That  an  increase  in  this  di- 
rection was  contemplated  is  manifested  by  the  almost  imme- 
diate increase  of  the  stock  and  its  use  for  the  purpose  of  ac- 
quiring, as  we  have  indicated,  in  1891  and  1892,  the  owner- 
ship and  control  of  concerns  manufacturing  plug  tobacco  and 
the  consequent  increase  in  that  branch  of  production.  There 
is  no  dispute  that  as  early  as  1893  the  president  of  the  Amer- 
ican Tobacco  Company,  by  authority  of  the  corporation,  ap- 
proached leading  manufacturers  of  plug  tobacco  and  sought 
to  bring  about  a  combination  of  the  plug  tobacco  interests, 
and  upon  the  failure  to  accomplish  this,  ruinous  competition, 
by  lowering  the  price  of  plug  below  its  cost,  ensued.  As  a 
result  of  this  warfare,  which  continued  until  1898,  the  Amer- 
ican Tobacco  Company  sustained  severe  losses  aggregating 
more  than  four  millions  of  dollars.  The  warfare  produced 
its  natural  result,  not  only  because  the  company  acquired 
[161]  during  the  last  two  years  of  the  campaign,  as  we  have 
stated,  control  of  important  plug  tobacco  concerns,  but  others 
engaged  in  that  industry  came  to  terms.  We  say  this  be- 
cause in  1898,  in  connecti(»i  with  several  leading  plug  manu- 
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faeturers,  the  American  Tobacco  Company  organized  a  New 
Jersey  corporation  styled  the  Continental  Tobacco  Company, 
for  "trading  and  manufacturing,"  with  a  capital  of  $75,- 
000,000,  afterwards  increased  to  $100,000,000.  The  new  com- 
pany issued  its  stock  and  tock  transfers  to  the  plants,  assets 
and  businesses  of  five  large  and  successful  competing  plug 
manufacturers.* 

The  American  Tobacco  Company  also  conveyed  to  tliis  cor- 
poration, at  large  valuations,  the  assets,  brands,  real  estate 
and  good  will  pertaining  to  its  plug  tobacco  business,  includ- 
ing the  National  Tobacco  Works,  i&e  James  O.  Butler  To- 
bacco Co.,  Drummond  Tobacco  Company,  and  Brown  To- 
bacco Co.,  receiving  as  consideration  $30,274,200  of  stock  (one- 
half  common  and  one-half  preferred),  $300,000  ca^,  and  an 
additional  sum  for  losses  sustained  in  the  plug  business  dur- 
ing 1898,  $840,036.  Mr.  Duke^  the  president  of  the  American 
Tobacco  Company,  also  became  president  of  the  Continental 
Company. 

Under  the  prdiminary  agreement  which  was  made  looking 
to  the  formation  of  the  Continental  Tobacco  [162]  Company, 
that  ccMnpany  acquired  from  the  holders  all  the  f&fiOOfiOO 
of  the  common  stock  of  the  P.  Lorillard  Company  in  ex- 
change for  $6,000,000  of  its  stock,  and  $1,581,300  of  the 
$2,000/)00  preferred  in  exchange  for  notes  aggregating  a  sum 
considerably  larger.  The  Lorillard  Company,  however,  al- 
though it  tiius  passed  practically  under  the  control  of  the 
American  Tobacco  Company  by  virtue  of  its  ownership  of 
stock  in  the  Continental  Company,  was  not  liquidated,  but 
its  business  continued  to  be  conducted  as  a  distinct  corpora- 

*  p.  J.  Sorg  Co.,  baying  factory  at  Middletown,  Ohio,  who  received 
prefierred  stock  $4,350,000,  common  stock  $4,525,000,  and  cash  $224,375. 

John  Fiimr  and  Brothers,  having  factory  at  LonlsvlUe,  Ky.,  who 
receiyed  pr^erred  stock  1^250,000^  commoii  stock  $3,060,000,  and 
caah  $5504)00. 

Daniel  Scotten  &  Co.,  having  factory  at  Detroit,  Mich.,  who  received 
preferred  stock  $1,911400,  and  common  stock  $3,012,500. 

P.  H.  Mayo  &  Bros.,  having  factory  at  Richmond,  Va.,  who  received 
preferred  stoek  fl^TSOjWO,  common  stock  $1,925,000,  and  cash  $66,125. 

John  Wright  Co.»  having  factory  at  RichnuMul,  Va.,  who  received 
preferred  stock  $495,000,  common  stock  $495,000,  and  cash  $4,116.67. 
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tion,  its  goods  being  marked  and  put  upon  the  market  just 
as  if  they  were  the  manufacture  of  an  independent  concern. 

Following  the  organization  of  the  Continental  Tobacco 
Company  the  American  Tobacco  Company  increased  its  cap- 
ital stock  from  thirty-five  millions  of  dollars  to  seventy 
millions  of  dollars,  and  declared  a  stock  dividend  of  one  hun- 
dred per  cent  on  its  common  stock,  that  is,  a  titook  dividend 
of  $21,000,000. 

As  the  facts  just  stated  bring  us  to  the  end  of  the  first 
period  which  at  the  outset  we  stated  it  was  our  purpose  to 
review,  it  is  well  briefly  to  point  out  the  increase  in  the  power 
and  control  of  the  American  Tobacco  Company  and  the  ez- 
tensioQ  of  its  activities  to  all  forms  of  tobacco  products  which 
had  been  accomplished  just  prior  to  the  organization  of  the 
Continental  Tobacco  Company.  Nothing  could  show  it  more 
clearly  than  the  following:  At  the  end  of  the  time  the  com- 
pany was  manufacturing  86  per  c^it  or  thereabouts  of  all  the 
cigarettes  produced  in  the  United  States,  above  26  per  cent 
of  all  the  smoking  tobacco,  more  than  22  per  cent  of  all  plug 
tobacco,  51  per  cent  of  all  little  cigars,  6  per  cent  each  of  all 
snuff  and  fine  cut  tobacco,  and  over  2  per  cent  of  all  cigars 
and  cheroots. 

A  brief  reference  to  the  occurrences  of  the  second  period, 
that  is,  from  and  after  the  organization  of  the  Continental 
Tobacco  Company  up  to  the  time  of  the  bringing  of  tiiis 
[168]  suit,  will  serve  to  make  evident  that  the  transactions 
in  their  essence  had  all  the  characteristics  of  the  occurrences 
of  the  first  period. 

In  the  year  1899  and  thereafter  either  the  American  or  the 
Continental  company,  for  cash  or  stock,  at  an  aggregate  cost 
of  fifty  millions  of  dollars  ($50,000,000),  bought  and  closed 
up  some  thirty  o(xnpeting  corporations  and  partnerships 
theretofore  engaged  in  interstate  and  foreign  commerce  as 
manufacturers,  sellers,  and  distributors  of  tobacco  and  related 
commodities,  the  interested  parties  covenanting  not  to  engage 
in  the  business.  Likewise  the  two  corporations  acquired  for 
cash,  by  issuing  stock,  and  otherwise,  control  of  many  com- 
peting corporations,  now  going  concerns,  with  plants  in 
various  States,  Cuba  and  Porto  Rico,  which  manufactured, 
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boQgiit)  B(Ad  «nd  distxilmtad  tobaoco  prodnctB  or  related  ar- 
ticles throughout  the  United  States  and  ioreign  oountries, 
and  took  from  the  parties  in  interest  covanaats  not  to  oigage 
in  the  tobacco  busiae8& 

The  plants  thus  acquired  were  operated  until  the  merger  in 
1904,  to  which  we  shall  hereafter  refer,  as  a  part  of  the  gen- 
eral system  of  the  American  and  Continental  companies. 
The  power  resuUang  from  and  the  purpose  contemplated  in 
making  these  acquisitions  by  the  companies  just  referred  to, 
however,  may  not  be  measured  by  considering  alone  the  busi- 
ness of  the  company  directly  acquired,  since  some  of  those 
companies  were  made  the  v^icles  as  representing  the  Ameri- 
can or  Continental  company  for  acquiring  and  heading  the 
stock  of  other  and  competing  companies,  thus  amplifying  the 
power  resulting  from  the  acquisitions  directly  made  by 
the  American  or  Continental  company,  without  ostensibly 
doing  sa  It  is  besides  undisputed  that  in  many  instances  the 
acquired  corporations  with  the  subsidiary  companies  over 
which  they  had  control  through  stock  ownership  were  car- 
ried on  ostensibly  as  independent  concerns  disconnected 
[164]  from  either  the  American  or  the  Ccmtinental  com- 
pany, although  they  were  controlled  and  owned  by  one  or  the 
other  of  these  companies.  Without  going  into  details  on 
these  subjects,  for  the  sake  of  brevity,  we  append  in  the  mar- 
gin a  statement  of  the  corporations  thus  acquired,  with  the 
mention  of  the  competing. concerns  which  such  corporations 
acquired.* 

•Mooopol  Tobacco  Works  (New  York,  N.  Y.) :  Capital,  $40,000; 
dgarettes  and  smoktnf  tofeacco.  In  1899  the  AmertesD  Tobacco  CkK 
acquired  aU  the  shares  for  WOfiOd,  and  It  is  now  a  seUlng  agency. 

Lnhrman  ft  Wilbera  Tobacco  CkMnpany  (Mlddletown,  Ohio) :  Gapl« 
tal,  $800,000;  scrap  tobacca  This  buslnesa  was  formerly  carried  on 
by  a  partnerridp. 

Mengel  Box  Oompaay  (Lonls?01e,  Ky.) :  Oapltal,  $9,000,000;  boxes 
far  packing  tobacca  This  company  has  acquired  the  stock  ($16O«000> 
of  Oolmnbla  Box  Company  and  of  Tyler  Box  Company  ($26ii000>, 
bodi  at  St  IxHris. 

The  Porto  Rlcan-Amertcan  Tebaooo  Company  (Porto  Bloo) :  Oapl* 
tal,  $1,700,600.  In  1^09  the  American  Company  cansed  the  organlaa- 
tkm  of  ttie  Parto  Rlosn-AiiierloBn  Toibaeos  Company,  which  took  ofer 
the  partnerdiip  business  of  Bucabado  y  Portela — manufactorer  of 
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[l€ft]  It  is  of  the  utmost  importance  to  observe  that  the  ac- 
quisitions made  by  Ae  subsidiary  corporations  in  some  cases 
likewise  show  the  remarkable  facts  stated  above,  that  is,  the 
disbursement  of  enormous  amounts  of  m<mey  to  [166]  ac- 

cigan  and  cigarettes — ^wlth  coyenants  not  to  compete.  The  American 
Tobacco  Company  and  American  Cigar  Company  each  hold  ^585,300  of 
the  stock ;  the  balance  is  in  the  hands  of  individiials. 

Kentncky  Tobacco  Product  Company  (LonisvlUe,  Ky.) :  Capital, 
$l,000,00a  In  1899  the  Continental  Company  acquired  control  of  the 
LonisviUe  Spirit-Cared  Tobacco  Co.,  engaged  in  caring  and  treating 
tobacco  and  atilizing  the  stems  for  fertilizers.  By  agreement,  the 
Kentadsy  Tobacco  Product  Company  was  organised  in  New  Jersey, 
witii  |1,000>000  capital,  H00,000  issned  to  the  old  stockholders,  and 
1990,000  to  Contiaental  Company  as  consideratioii  for  agreement  to 
supply  stema. 

Golden  Belt  Manufticturing  Company  (North  Carolina) :  Capital, 
|T00,000;  cotton  bags  and  containers.  In  1899  the  American  Tobacco 
Company  acquired  the  business  of  this  corporation,  which  was  formed 
to  take  over  a  going  busineei. 

The  Conley  FoU  Company  (New  York) :  Tinfoil  combination;  capi- 
tal, 1825,000.  In  December,  1899,  The  American  Tobacco  Company 
secured  control  of  the  business  of  John  Conley  &  Son  (partnership). 
New  Tork,  N.  T.,  manufacturers  of  tinfoil,  an  essential  for  pack- 
ing tobacco  products.  By  agreement  the  Conley  Foil  CMnpany  was 
iDcorpoiated  in  New  Jersey  **f6r  trading  and  manufaoturtng,"  etc«, 
with  9250,000  capital  (afterwards  $875,000  and  $825,000) --which  took 
over  the  firm's  business  and  assets,  etc,  and  The  American  Tobacco 
Company  became  owner  of  the  majority  shares.  The  Conley  FoU 
Company  has  acquired  all  the  stock  of  the  Johnson  Tinfoil  &  Metal 
Company— a  defendant — of  St  Louis»  a  leading  competitor,  and  they 
supply  under  fixed  contracts,  the  tinfoil  used  by  defendants. 

R.  J.  Reynolds  Tobacco  Company  (Winston-Salem,  North  Caro- 
lina). In  1899  the  Continental  Tobacco  (Company  acquired  control  of 
the  B.  J.  Beynoids  Tobacco  Company,  one  of  the  largest  manufac- 
turers of  plug— output  in  1898, 6,009,000  pounds.  By  agreement,  a  new 
corporation  (wi^  aame  name)  was  organised  in  New  Jorsey  and 
capitalised  at  $6,000,000  (afterwards  $7,526«000),  which  took  over  the 
business  and  assets  of  the  old  one.  The  Continoital  Company  inune* 
diately  acquired  the  majority  aharea  and  Che  American  0»mpany  now 
holds  $5»000,000  of  stock.  The  separate  organisation  has  been  pre- 
served. 

There  was  acquired  in  the  name  of  the  new  Beynolds  Company, 
with  corenants  agataist  compttltioii,  the  fdUowing  plants : 

In  1900,  T.  Lb  VaugtaB  &  Company,  partnership,  of  Winston,  N.  (X; 
$90,606;  Bvown  Brothsm  Oompuiy,  a  North  Carolina 
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quire  plants,  which  <m  being  purohased  were  not  utilized  hot 
were  immediately  closed.  It  is  also  to  be  jfemarkedi  that  the 
facts  stated  in  the  memorandum  in  the  margin  show  on 
their  face  a  singular  identity  between  the  conceptions  whidi 
governed  the  transactions  ol  this  latter  period  with  those 

corporatloii«  Winston,  N.  C;  consideration,  167,615;  and  P.  H.  Hanes 
k  Company  and  B.  F.  HIanes  k  Company,  Winston,  N.  C,  partnership; 
conalderatloiit  IGTIJDGO. 

In  1906»  Rucker  k  Witten  Tobaoeo  Compaar,  BCartiss¥ilk»  Va.; 
consideration,  |612,S8& 

In  1906,  D.  H.  Spencer  k  Company,  MartinsYllle,  Ya. ;  coDSideration« 
1314,266. 

(All  of  the  foregoing  plants  were  closed  as  soon  as  purchased.) 

A  majority  of  the  $400,000  capital  stock  in  the  Liipfeit-Scales  Com- 
pany, of  Winston*  N.  C,  a  corporatiaii  largHy  engaged  in  the  mann* 
factnre  of  plug  tobacco  and  Interstate  and  foreign  commerce  in  leaf 
tobacco  and  its  products,  was  acquired  by  the  Reynolds  Company. 
The  separate  organization  of  the  Ulpfert-Scales  Company  is  preserved 
and  the  business  carried  on  under  its  corporate  name. 

nie  B.  J.  Reynolds  TOb^coo  Company  also  holds  $98,800  of  stock  of 
the  MacAndrews  &  Ferbes  Company  and  $9,600  of  the  Amstecdam 
Snpply  Company. 

Blackwell*s  Durham  Tobacco  Company  (Durham,  N.  C.) ;  Capital, 
$1,000,000.  In  1899  The  American  Tobacco  Company  procured  for 
$4,000,000  all  the  stock  of  Blackwell's  Durham  Tobacco  Company  at 
Durham,  N.  a,  numuftictiiref  and  distributer  of  tobacco  products 
Thereupon  the  Bladnpe^'s  Durham  Totiacco  Company,  of  New  Jersey, 
capital,  $1,000,000,  all  owned  by  the  American,  was  organised  and 
took  over  the  assets  of  the  old  company,  then  under  recelyership. 
Its  separate  organization  has  been  preserved. 

The  Durham  Company  has  acquired  control  of  the  following  com- 
petHors — Reynolds  Tobacco  Company;  F.  R.  Penn  Tobacco  Company; 
and  Wells-Whiteliead  Tobacco  Company. 

The  following  companies  came  also  under  the  control  of  the  Ameri- 
can Tobacco  Company  through  acquired  stock  ownership. 

8.  Anargyros:  Capital,  $650,000;  iTurklsh  cigarettes.  In  1890  The 
American  Tobacco  Company  procured  the  organisation  of  corporation 
at  8.  Anargyros,  which  took  over  that  individual's  going  business  and 
Ims  shice  controlled  tt  Through  this  company  the  bustneea  in  Tark- 
iah  cigarettes  is  largely  conducted. 

The  John  Bollman  Company  (San  Francisco):  Capital,  $200,000; 
cigarettes.    In  1900  The  American  Tobacco  Company  procured  or- 
ganisation of  The  John  Bollman  Company,  which  took  over  the  bus! 
ness  of  the  former  concern  in  eachange  for  stock.    lU  separate  er- 
ganlsatlon  has  been  preserved. 
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which  evidently  existed  at  the  very  birOi  of  the  original 
oi^^anization  of  the  American  Tobacco  Company,  as  exem- 
plified by  the  transaetiiMis  in  the  first  pmod.  A  statement 
of  particular  transactions  ontside  of  those  previousiy  re- 
ferred to  as  having  occurred  during  the  period  in  question 
will  serve  additionally  to  make  the  situation  dear.  And 
to  accomplish  this  purpose  we  shall,  as  briefly  as  may  be 
consistent  with  clarity,  separately  refer  to  the  fiicts  ooncem- 
ing  the  organization  during  the  [167]  second  period  of  the 
five  corporations  which  were  named  as  defendants  in  the  bill, 
as  heretofore  stated  and  which  for  the  purpose  of  designa- 
tion we  have  hitherto  classified  as  accessory  defendants, 
such  corporations  being  the  American  Snuff  Company,  Amer- 
ican Cigar  Company,  American  Stogie  Company,  Mac- 
Andrews  ft  Forbes  Company  (licorice),  and  Conley  Foil 
Company. 

(1).  The  American  Snuff  Company: 

As  we  have  seen,  the  American  Tobacco  Company  at  the 
commencement  of  the  first  pmod  produced  a  very  small 
quantity  of  snuff.  Its  capacity,  however,  in  that  regard  was 
augmented  owing  particularly  to  the  formation  of  the  Con- 
tinental Tobacco  Company  and  the  acquisition  of  the  Loril- 
lard  Company,  by  which  it  came  to  be  a  serious  factor  as  a 
snuff  producer.  There  shortly  ensued  an  aggressive  compe- 
tition in  the  snuff  business  between  the  American  Tobacco 
Company,  with  the  force  acquired  from  the  vantage  ground 
resulting  from  the  dominancy  of  its  expanded  organization, 
and  others  in  the  trade  operating  independently  of  that  or- 
ganization. The  result  was  identical  with  that  which  had 
previously  arisen  from  like  conditions  in  the  past. 

In  March,  1900,  there  was  organized  in  New  Jersey  a  cor- 
poration known  as  The  American  Snuff  Company,  with  a 
capital  of  $25,000/X)0,  one-half  preferred  and  (me-half  com- 
mon, whidi  took  over  the  snuff  business  of  the  P.  Lorillard 
Company,  Continental  Tobacco  Company  and  The  American 
Tobacco  Company,  with  that  of  a  large  competitor,  viz :  The 
Atlantic  Snuff  Co.  The  stock  of  the  new  company  was  thus 
apportioned :  Atlantic  Snuff  Company,  preferred,  $7,S00/)00, 
commcm,  $25,000,000;  P.  Lorillard  Cmnpany,  preferred, 
$1,124,700,  common,  $3,459,400;  The  American  Tobacco  Com- 
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pany,  preferred,  $1477,800,  commoii,  $3,237,500;  Contmental 
Tobaoco  Company,  prefenred,  $197,500  comnion,  $818400. 
The  sto<^  issued  to  Continental  Tobacco  Company  and  the 
1 168]  defendants,  P.  Lorillard  Company  and  the  Ammcan 
Tobacoo  Company,  is  still  held  by  the  latter,  and  they  have 
at  all  times  had  a  controlling  interest  in  the  Snuff  Company. 
All  the  companies,  togettier  with  their  offices^  and  directors, 
covenanted  that  they  would  not  thereafter  engage  as  com- 
petitors in  the  tobacco  business  or  the  manufacture,  sale,  or 
distribution  of  snuff. 

Among  the  assets  transferred  by  the  Atlantic  Snuff  Com- 
pany to  American  Snuff  Company  were  all  the  shares 
($600,000)  of  W.  E.  Oarrett  ft  Sons,  Inc.,  then  and  now  one 
of  the  oldest  and  very  largest  produoers  of  snuff,  for  a  long 
time  and  still  engaged  at  Yorkland,  Del.,  in  interstate  irad 
fcMreign  ccHumerce  m  tobacco  and  its  products,  and  which 
ctmtroUed  through  stock  ownership  tlie  Southern  Snuff  Com- 
pany, Memphis,  Tenn. ;  Dental  Snuff  Company,  Lynchburg, 
Va.,  and  Stewart-Ralj^  Snuff  Company,  Clarksville,  Tenn. 
Hie  separate  existence  of  W.  E.  Garrett  ft  Son,  Inc.,  has 
been  preserved  and  its  bu^ness  conducted  under  the  corpor- 
ate name.  In  March,  1900,  the  American  Snuff  Company 
acquired  all  the  shares  of  George  W.  Helme  Compatiy,  one 
of  the  oldest  and  largest  producers  of  snuff  and  actively  en- 
gaged at  Helm^ta,  N.  J.,  in  interstate  and  foreign  commerce 
in  competition  with  defendants,  by  issuing  in  exchange 
therefor  $2,000,000  preferred  stock  and  $1,000,000  commcm; 
and  it  thereafter  took  a  conveyance  of  all  assets  of  the  ac- 
quired ccHupany  and  now  operates  the  plant  under  its  own 
name. 

As  a  resdt  of  the  transactions  just  stated  it  came  to  pass 
that  the  American  Tobacco  Company,  which  had  at  the  end 
of  the  first  period  only  a  very  small  percentage  of  the  .snuff 
manufacturing  business,  came  virtually  to  have  the  dominant 
control  as  a  manufacturer  of  that  product. 

2.  Coriey  FaU  Company — manufaeturers  of  tinfoU^  an 
essentiai  for  packing  tobacco  products: 

In  December,  1899,  the  American  Tobacco  Company  se- 
cured control  of  the  business  of  John  Conley  ft  Sons,  a 
[169]  partnership  of  New  York  City.    By  agreement  the 
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Conley  Foil  Company  w^  incorporated  in  New  York  ^  for 
trading  and  manufacturing,"  etc.^  with  $250,000  capital,  ulti- 
mately increased  to  $825,000.  The  oorporaticHi  took  over 
the  business  and  assets  of  the  firm,  and  the  American  To- 
bacco Company  became  owner  of  a  majcnrity  of  the  shares  of 
stock.  The  Conley  Foil  Company  has  acquired  all  the 
shares  of  stock  of  the  Jc^nson  Tinfoil  &  Metal  Company,  of 
St  Louis,  a  leading  competitcH*,  and  they  supply  imder  fixed 
contracts  at  remimeratiye  prices  the  tinfoil  used  by  the  de* 
fendants,  which  constitutes  the  major  part  of  the  total  pro- 
duction in  the  United  Stated. 

8.  American  Oigar  Company: 

Prior  to  1901  the  American  and  Continental  tobacco  com- 
panies manufactured,  sold,  and  distributed  cigars,  stogies^ 
and  cheroots.  In  the  year  stated  the  companies  determined 
to  engage  in  the  business  upon  a  larger  scale.  Under  agree* 
ment  with  Powell,  Smith  &  Company,  large  manufacturera 
and  dealers  in  cigars,  they  caused  the  incorporation  in  New 
Jersey  of  the  American  Cigar  Company  ^^  for  trading  and 
manufacturing,"  etc,  to  which  all  three  conveyed  their  said 
business,  and  it  has  since  carried  on  the  same.  The  American 
and  Continental  companies  each  acquired  46i  per  cent  of  the 
shares,  and  PoweU,  Smith  &  C<Mnpany  7  per  cent;  the  orig- 
inal capitalization  was  $10,000,000  (afterwards  $20^000.000), 
and  more  than  three- fourths  is  owned  by  the  f<H:mer.  The 
Cigar  Company  acquired  many  competitOTS  (partnerships 
and  corporations)  engaged  in  interstate  and  foreign  com- 
merce, taking  from  the  parties  covenants  against  engaging 
in  the  tobacco  business;  and  it  has  also  procured  the  or-* 
ganization  of  controlled  corporations  which  have  acquired 
competing  manufacturers,  jobbers,  and  distributors  in  the 
United  States,  Cuba,  and  Porto  Rico.  It  manufactHres>  sells 
and  distributes  a  considerable  per  centage  of  domestic  cigars; 
is  the  dominating  factor  in  the  tobacco  business,  [170] 
foreign  and  domestic,  in  Cuba  and  Porto  Rico,  and  is  there 
engaged  in  tobacco  planting.  It  also  controls  corporate  job- 
bers in  California,  Alabama,  Virginia,  Pem^ylvania^  Geor- 
gia, Louisiana,  New  Jersey,  and  Tennessee, 
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4  TAd  MacAikdTew9  cfi  Forbes  Cofhpany-^-^mAnufactmws 
of  Ucarice: 

There  is  no  question  that  licorice  paste  is  an  essential  in- 
gredient in  the  mannfacture  of  plug  tobacoo,  and  that  one 
who  is  debarred  from  obtaining  such  paste  would  th^:^ore 
be  unable  to  engage  in  or  carry  on  the  manufacture  of  such 
product.  The  control  over  this  article  was  thus  secured :  In 
May,  1902,  the  Continental  Company  secured  control  of 
MacAndrews  and  Forbes  Co.  of  Newark,  New  Jersey,  and 
(NTganized  ^^  for  trading  and  manufacturing  "  a  corporation 
known  as  the  MacAndrews  &  Forbes  Co.,  with  a  capital  of 
$7,000,000,  $4,000,000  preferred  and  $3,000,000  commcm, 
which  took  over  the  business  of  MacAndrews  and  Fcurbes  and 
another  large  competitor.  The  Continental  Company  ac- 
quired two-thirds  of  the  common  stock  by  agreeing  to  pur- 
diase  its  supply  of  paste  from  the  new  company.  The 
American  Tobacco  Company,  at  the  time  of  the  filing  the 
bill,  was  the  owner  of  $2^12,900  of  the  commcm  stock  and 
$750,000  preferred.  By  various  purchases  and  agreements 
the  MacAndrews  &  Forbes  Company  acquired,  substantially, 
the  business  of  all  competitors.  Thus,  in  June,  1902,  it  pur- 
chased the  business  of  the  Stamford  Mfg.  Co.,  of  Stamfc^xl, 
Connecticut,  and  incorporated  the  National  Licorice  Com* 
pany,  which  acquired  the  busineiss  of  Young  &  Smylie  and 
F.  B.  &  V.  P.  Scudder,  and  the  National  Company  agreed 
with  MacAndrews  &  Forbes  not  to  produce  licorice  for  to- 
bacco manufacturers.  In  1906  all  the  stock  in  the  J.  S. 
Young  Company  ($1,800,000) ,  which  had  been  organised  to 
take  over  the  business  of  the  J.  S.  Young  Co.  of  Baltimore, 
Md.,  was  acquired  by  the  MacAndrews  &  Forbes  Co.  The 
MacAndrews  &  Forbes  Co.  use  in  excess  1171]  of  95  per 
cent  of  the  licorice  root  consumed  in  the  United  States. 

6.  American  Stogie  Company: 

In  May,  1903,  the  American  Cigar  Company  and  the 
American  and  Continental  Tobacco  Companies  caused  the 
American  Stogie  Company  to  be  incorporated  in  New  Jer- 
sey, with  $11,979,000  capital,  which  immediately  took  over 
the  stogie  and  tobie  business  of  the  companies  named  in  ex- 
change for  $8,206,275  stock  and  then  in  the  usual  ways  ao* 
95825°— VOL  4-17 16 
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quiied  the  basiness  of  others  in  the  m&nufactnre^  sale,  and 
distribution  of  such  products,  with  eoTenants  not  to  compete. 
It  acquired  in  exchange  for  $3,647^25  stock  all  shares  of 
United  States  Cigar  Company  (which  had  preriously  ac- 
quired and  owned  the  business  of  important  competitors) 
and  subsequently  took  the  conveyance  of  the  plant  aod  assets. 
The  majority  shares  always  have  been  held  by  defendant,  Uie 
American  Cigar  Company. 

As  we  think  the  legitimate  inferences  deducible  from  the 
undisputed  facts  which  we  have  thus  stated  will  be  sufficient 
to  dispose  of  the  controversy,  we  do  not  deem  it  necessary  to 
expand  this  statement  so  as  to  cause  it  to  embrace  a  recital 
of  the  undisputed  facts  concerning  the  entry  of  the  American 
Tobacco  Company  into  the  retail  tobacco  trade  through  the 
acquisition  of  a  controlling  interest  in  the  stock  of  what  is 
known  as  the  United  Cigar  Stores  Company^  as  well  as  to 
some  other  subjects  which  for  the  sake  of  brevity  we  likewise 
pass  over,  in  order  to  come  at  once  to  a  statement  concerning 
the  foreign  companies. 

The  English  companies: 

In  September,  1901,  the  American  Tobacco  Co*  purchased 
for  $6,347,000  a  Liverpool  (Eng.)  corporation,  known  as 
Ogden*s  Limited,  there  engaged  in  manufacturing  and  dis- 
tributing tobacco  products.  A  trade  conflict  which  at  once 
ensued  caused  many  of  the  English  manufacturers  to  com- 
bine into  an  incorporation  known  as  the  [172]  Imperial  To- 
bacco Company  of  Great  Britain  and  Ireland,  capital 
16,000,000,  afterwards  increased  to  18,000,000,  pounds  ster* 
ling.  The  trade  war  was  continued  between  this  corporation 
and  the  American  Tobacco  Company,  with  a  result  substan- 
tially identical  with  that  which  had  hitherto,  as  we  have  eeenj 
arisen  from  such  a  situation. 

In  September,  190Q,  the  Imperial  and  the  American  com- 
panies entered  into  contracts  (executed  in  England)  stipulat- 
ing that  the  former  should  limit  its  business  to  the  United 
Kingdom,  except  purchasing  leaf  in  the  United  States  (it 
buys  64,000,000  pounds  annually) ;  that  the  American  com- 
panies should  limit  their  business  to  the  United  States,  its 
dependencies  and  Cuba;  and  that  the  British-American  To- 
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baooo  Gmipuiy,  with  ci^ital  of  6,000,000  pounds  sterling  ap- 
p<xti<med  between  them,  should  be  organised,  take  over  the 
export  business  of  both,  and  operate  in  other  countries,  ^ftc 
This  arrangement  was  immediately  put  into  effect  and  has 
been  observed. 

Hie  Imperial  Oompany  holds  one-third  and  the  American 
Company  two-thirds  of  the  capital  stock  of  the  British- 
American  Tobaooo  Company,  Limited.  The  latter  company 
maintains  a  brandi  office  in  New  York  City  and  the  vice- 
president  of  the  American  Tobacco  Company  is  a  principal 
officer.  This  company  uses  large  quantities  of  domestic  leaf, 
partly  exported  to  various  plants  abroad  and  about  half 
mannfiictured  here  and  then  exported.  By  agreement,  all 
this  is  purdiased  through  the  American  Tobacco  Company. 
In  addition  to  many  plants  abroad  it  has  warehouses  in  vari- 
ous States  and  plai^  at  Petersburg,  Va.,  and  Durham,  N.  C, 
wh^e  tobaooo  is  manufactured  and  ihen  exported. 

The  purchase  of  necessary  leaf  tobacco  in  the  United  States 
by  the  Imperial  Company  is  now  made  through  a  resident 
general  agent  and  is  exported  as  a  part  of  foreign  commerce. 

Not  to  break  the  continuity  of  the  narrative  of  facts  we 
[178]  have  omitted  in  the  proper  chronological  order  to 
state  the  &cts  relative  to  what  was  known  as  the  Consoli- 
dated Tobacco  Company.  We  now  particularly  refer  to  that 
snbject. 

The  OanBoUdaied  Tobacco  Co.: 

In  June,  1901,  parties  largely  interested  in  the  American 
and  Continental  companies  caused  the  incorporation  in  New 
Jersey  of  the  Consolidated  Tobacco  Company,  capital 
$30,000,000  (afterwards  $40,000,000),  with  broad  powM*s  and 
perpetual  existence;  to  do  business  throughout  the  world, 
and  to  guarantee  securities  of  other  companies,  etc.  A  ma- 
jority of  shares  was  taken  by  a  few  individuals  connected 
with  the  old  eoncems:  A.  N.  Brady,  J.  B.  Duke,  A.  H. 
Payne,  Thomas  Eyan,  W.  C.  Whitney,  and  P.  A.  B.  Widener. 
J.  B.  Duke,  preiident  of  botli  the  old  companies,  became 
president  of  the  Consolidated.  Largely  in  exchange  for 
bonds  the  new  company  acquired  substantially  all  the  shares 
of  oommoa  stock  of  the  old  ones.    Its  business,  of  holding 
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and  financing,  was  continued  until  1904,  whan,  witk  tiie 
American  and  Continental  Companies,  it  was  merged  into 
the  {Hresent  American  Tobacco  Company. 

By  proceedings  in  New  Jersey,  Oct<^r,  1904,  the  (old) 
American  Tobacco  Company,  Continental  Tobacco  Company, 
and  Cons<^dated  Tobacco  Ompany  were  merged  into  one 
corporation,  under  the  name  of  The  American  Tobacco  Com- 
pany, the  principal  defendant  here.  The  merged  company, 
with  perpetual  existence,  was  capitalized  at  $180,000X)00 
($80,000,000  preferred,  ordinarily  without  power  to  Tote). 

The  powers  conferred  by  the  charter  are  stated  in  the 
margin.* 

[174]  Prior  to  the  merger  the  Consolidated  Tobacco  Com- 
pany, a  majority  of  whose  $40,000,000  share  capital  was 
held  by  J.  B.  Duke,  Thomas  F.  Byan,  William  C.  Whitney, 
Anthony  N.  Brady,  Peter  A.  B.  Widener  and  Oliver  H. 
Payne,  had  acquired,  as  already  stated,  nearly  all  common 
shares  of  both  old  American  and  Continental  companies,  and 
thereby  c(HitroI.  The  preferred  shares,  however,  were  held 
by  many  individuals.  Through  the  method  of  distribution 
of  the  stock  of  the  new  company,  in  exchange  for  shares  in 
the  old  American  and  in  the  Continental  Company,  it  re* 
suited  that  the  same  six  men  in  control  of  the  combination 
through  the  Consolidated  Tobacco  Company  continued  that 
control  by  ownership  of  stock  in  the  merged  or  new  Amm- 
can  Tobacco  Company.    The  assets,  property,  etc.,  of  tiie  old 

•  To  buy,  manufacture,  sell  and  otherwise  deal  In  tobacco  and  tbe 
products  of  tobacco  In  any  and  aU  forms;  *  *  *  to  guarantee 
dlTidends  on  any  shares  of  the  capital  stock  of  any  corporation  in 
which  said  merged  corporation  has  an  interest  as  stockholder;  ^  •  • 
to  carry  on  any  business  operations  denned  by  such  mecged  corpora- 
tion to  be  necessary  or  advisable  in  connection  with  any  of  the  objects 
of  its  incorporation  or  in  furtherance  of  any  thereof,  or  tending  to  in- 
crease the  value  of  its  property  or  stock ;  •  •  ♦  to  conduct  busi- 
ness in  aU  other  States,  territories,  possessions  and  depeidencies  of 
the  United  States  of  America,  and  in  all  foreign  countries;  *  •  * 
to  puxchase  or  otherwise  acquire  and  hold,  sell,  assign,  transfer,  mort- 
gage, i^edge,  or  otherwise  dispose  of  the  shares  of  the  capital  stock  or 
of  any  bonds,  securities,  or  other  evidence  of  indebtedness  created  by 
any  other  corporation  or  corporations  of  this  or  any  other  State  or 
government,  and  to  issue  its  own  (Obligations  in  paym^t  or  exdiaiisa 
therefor.    •    •    • 
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oompuiies   pused    to    the    American    Tobacco    Company 
(mei^ed),  whkh  has  since  carried  on  the  business. 

Tlie  record  indispntaUy  discloses  that  after  this  mei^er 
the  same  methods  which  were  used  from  the  beginning  con- 
tinued to  be  employed.  Thus,  it  is  beyond  dispute:  First, 
that  since  the  organization  of  the  new  American  Tobacco 
Company  that  company  has  acquired  four  large  tobacco  con- 
oems,  that  restrictive  corenants  against  engaging  in  the 
tobacco  business  were  taken  from  the  sellers,  and  that  the 
plants  were  not  continued  in  operation  but  [174]  were  at 
once  abandoned.  Second,  that  the  new  company  has  besides 
acquired  control  of  eight  additional  concerns,  the  business 
of  such  concerns  being  now  carried  on  by  four  separate  cor- 
porations, all  absolutely  controlled  by  the  American  Tobacco 
Company,  although  the  connection  as  to  two  of  these  com- 
panics  with  that  corporation  was  long  and  persistently 
denied. 

Hius  reaching  the  end  of  the  second  period  and  coming 
to  the  time  of  the  bringing  of  the  suit,  brevity  prevents 
us  from  stopping  to  portray  the  difference  between  the  con  - 
diti<m  in  1890  when  the  (old)  American  Tobacco  Com 
pany  was  organized  by  the  consolidation  of  five  competing 
cigarette  concerns  and  that  which  existed  at  the  commence- 
ment of  the  suit  That  situation  and  the  vast  power  which 
the  principal  and  accessory  oorporate  defendants  and  the 
small  number  of  individuals  who  own  a  majority  of  the 
common  stodc  of  the  new  American  Tobacco  Company  exert 
over  the  marketing  of  tobacco  as  a  raw  product,  its  manu- 
facture, its  marketing  when  manufactured,  and  its  ccMise- 
qnent  movement  in  the  channels  of  interstate  commerce  in- 
deed relatively  over  foreign  commerce,  and  the  commerce 
of  the  whole  world,  in  the  raw  and  manufactured  products 
stand  out  in  such  bold  relief  from  the  undisputed  facts 
whidi  have  been  stated  as  to  lead  us  to  pass  at  once  to  the 
second  ftindamental  ^proposition  which  we  are  required  to 
consider.  That  is,  the  construction  of  the  Anti-Trust  Act 
and  the  ^>plication  of  the  act  as  rightly  construed  to  the 
situation  as  proven  in  consequence  of  having  determined  the 
vltiflMite  and  final  infeiences  properly  deductble  from  the 
midi^Hitad  itudM  wUofa  we  have  stated. 
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The  con^ructhn  and  application  of  the  AnH-TruH  Act: 
If  the  Anti-Trust  Act  is  applicable  to  the  entire  ataati<m 
here  presented  and  is  adequate  to  afford  ocHnplele  relief  for 
the  evils  which  the  United  States  insists  that  situation  pre- 
sents it  can  only  be  because  that  law  will  be  given  a  [176] 
more  comprdiensiye  application  than  has  been  affixed  to  it 
in  any  previous  decision*  This  will  be  the  case  because  the 
undisputed  facts  as  we  have  stated  them  involve  questions 
as  to  the  operation  of  the  Anti-Trust  Act  not  hitherto  pre- 
sented in  any  case.  Thus,  even  if  the  ownership  of  stock  by 
Uie  American  Tobacco  Company  in  the  accessory  and  sub- 
sidiary companies  and  the  ownership  of  stock  in  any  of  those 
companies  among  themselves  were  held,  as  was  dedded  in 
United  States  v.  Standard  OH  Oo,^  to  be  a  violation  of  the 
act  and  all  relations  resulting  from  such  stock  ownership 
were  therefore  set  aside,  the  question  would  yet  remain 
whether  the  principal  defendant,  the  American  Tobacco 
Company,  and  the  five  accessory  defendants,  even  when 
divested  of  their  stock  ownership  in  other  corporations,  by 
virtue  of  the  power  which  they  would  continue  to  possess, 
even  although  thus  stripped,  would  amount  to  a  violaticm  of 
both  the  first  and  second  sections  of  the  act.  Again,  if  it 
were  held  that  the  corporations,  tiie  existence  whereof  was 
due  to  a  combination  between  such  companies  and  otiier 
companies  was  a  violation  of  the  act,  the  question  would 
remain  whether  such  of  the  companies  as  did  not  owe  their 
existence  and  power  to  combinations  but  whose  power  alone 
arose  from  the  exercise  of  the  right  to  acquire  and  own  pn^ 
erty  would  be  amenable  to  the  prohibiti<His  of  the  act  Yet 
further:  Even  if  this  proposition  was  held  in  the  affirmative 
the  question  would  remain  whether  the  principal  defendant, 
the  American  Tobacco  Company,  when  stripped  of  its  stock 
ownership,  would  be  in  and  of  itself  within  the  prohitotions 
of  the  act  although  that  company  was  organized  and  took 
being  before  the  Anti-Trust  Act  was  passed.  Still  further, 
the  question  would  yet  remain  whether  particular  eorpcMra- 
tions  which,  when  bereft  of  tbe  power  whidi  they  possessed 
as  resulting  from  stock  ownership,  alUiough  th^  were  not 
inherentiy  possessed  of  a  suffident  residuum  of  poww  to 
cause  them  to  be  in  [177]  and  of  themseUes  either*! 
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of  trmde  or  a  numopoliwtkm  or  an  attempt  to  moBopoliiai 
dioold  nevertheless  be  restrained  because  of  their  intimate 
connection  and  association  with  other  corporations  found  to 
be  within  the  prohibitions  of  the  act.  The  necessity  of  relief 
as  to  all  these  aspects,  we  think,  seemed  to  the  (3oTemment 
so  essential,  and  the  difficulty  of  giving  to  the  aot  such  a 
comprehensive  and  coherent  construction  as  would  be  ade- 
quate to  enable  it  to  meet  the  ^tire  situation,  led  to  what 
appears  to  us  to  be  in  their  essence  a  resort  to  methods  of 
constructicm  not  compatible  one  with  the  other.  And  the 
same  apparent  conflict  is  presented  by  the  views  of  the  act 
taken  by  the  defendants  when  their  contentions  are  accu- 
rately tested.  Thus  the  Government,  for  tlie  purpose  of 
fixing  the  illegal  character  of  the  original  combination  which 
organized  the  old  American  Tobacco  Company,  asserts  that 
the  illegal  character  of  the  combination  is  plainly  diown 
because  the  ccmibination  was  brought  about  to  stay  the  prog- 
ress of  a  flagrant  and  ruinous  trade  war.  In  other  words, 
the  contention  is  that  as  the  act  forbids  every  contract,  and 
oMnbination,  it  hence  prohibits  a  reasonable  and  just  agree- 
ment made  for  the  purpose  of  ending  a  trade  war.  But  as 
thus  construing  the  act  by  the  rule  of  the  letter  which  kills, 
would  necessarily  operate  to  take  out  of  the  reach  of  the  act 
some  <me  of  the  accessory  and  many  subsidiary  corporations, 
the  existence  of  which  depend  not  at  all  upon  combination 
or  agreement  or  contract,  but  upon  mere  purchases  of  prop- 
erty, it  is  insisted  in  many  forms  of  argument  that  the  rate 
of  construction  to  be  applied  must  be  the  spirit  and  intent 
of  the  act  and  therefore  its  prohibitions  mu54  be  held  to 
extend  to  acts  even  if  not  within  the  literal  terms  of  the 
statute  if  they  are  within  its  spirit  because  done  with  an 
intent  to  bring  about  the  harmful  results  which  it  was  the 
purpose  of  the  statute  to  prohibit  So  as  to  the  defendants. 
While  it  is  argued  on  the  one  hand  that  the  forms  by  which 
various  properties  [178]  were  acquired  in  view  of  the  letter 
of  the  act  exclude  many  of  the  assailed  transactions  from 
condemnation^  it  is  yet  urged  that  giving  to  the  act  the 
broad  construction  which  it  riiould  rigfatfliUy  receive^  what- 
ever may  be  the  f orm^  no  condemnation  should  follow,  ba- 
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came,  looking  at  the  case  ae  a  whole,  every  act  assailed  is 
riiown  to  have  been  but  a  legitimate  and  lawful  result  of  the 
exertion  of  h(mest  business  methods  brought  into  play  for  the 
purpose  of  advancing  trade  instead  of  with  the  object  of 
obstructing  and  restraining  the  same.  But  the  difficulties 
which  arise,  from  the  complexity  of  the  particular  dealings 
which  are  here  involved  and  the  situation  which  they  produce, 
we  think  grows  out  of  a  plain  misconception  of  both  the 
letter  and  spirit  of  the  Anti-Trust  Act  We  say  of  the  letter, 
because  while  seeking  by  a  narrow  rule  of  the  letter  to  in- 
dude  things  which  it  is  deemed  would  otherwise  be  excluded, 
the  contention  really  destroys  the  great  purpose  of  the  act, 
since  it  renders  it  impossible  to  apply  the  law  to  a  multitude 
of  wrongful  acts,  which  would  come  within  the  scope  of  its 
remedial  purposes  by  resort  to  a  reasonable  construction, 
although  ihey  would  not  be  within  its  r^udi  by  a  too  narrow 
and  unreasonable  adherence  to  the  strict  letter.  This  must 
be  the  case  unless  it  be  possible  in  reason  to  say  that  for  the 
purpose  of  including  one  class  of  acts  which  would  not  other- 
wise be  embraced  a  literal  construction  although  in  conflict 
with  reason  must  be  applied  and  for  the  purpose  of  including 
other  acts  which  would  not  otherwise  be  embraced  a  rea- 
sonable construction  must  be  resorted  ta  That  is  to  say  two 
conflicting  rules  of  construction  must  at  one  and  the  same 
time  be  applied  and  adhered  to. 

The  otecurity  and  resulting  uncertainty  however,  is  now 
but  an  abstraction  because  it  has  been  removed  by  the  con- 
^deration  which  we  have  given  quite  recently  to  the  con- 
struction of  the  Anti-Trust  Act  in  the  Standard  OH  case. 
In  that  case  it  was  held,  without  departing  frmn  [179  J  any 
previous  decision  of  the  court  that  as  tiie  statute  had  not 
defined  the  words  restraint  of  trade,  it  became  necessary  to 
construe  those  words,  a  duty  which  could  only  be  discharged 
by  a  resort  to  reason.  We  say  the  doctrine  thus  stated  was 
in  accord  with  all  the  previous  decisions  of  this  court,  de- 
spite the  fact  that  the  contrary  view  was  sometimes  erro- 
neously attributed  to  some  of  the  expressions  used  in  two 
prior  decisions  (the  Trans-Missouri  Freight  Association  and 
Joint  Traffle  eases^  166  U.  S.  290,  and  171  U.  S.  506).    That 
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saeh  Tiew  was  a  miatakoii  one  ^vas  fnlly  pointed  out  in  the 
Standard  OU  caae  and  is  additionally  shown  by  a  passage 
in  the  opinion  in  the  JokU  Traffic  case  as  follows  (171  U.  S 
568) :  ^  The  act  of  Congress  must  hare  a  reasonable  ccmstrac- 
tion,  or  else  there  would  scarcely  be  an  agreement  or  contract 
among  business  men  that  could  not  be  said  to  have,  indi- 
rectly or  remotely,  some  bearing  on  interstate  commerce,  and 
po8sU>ly  to  restrain  if  Applying  the  role  of  reason  to  the 
construction  of  the  statute,  it  was  held  in  the  Standard  OU 
case  that  as  the  words  ^  restraint  of  trade  "  at  common  law 
and  in  the  law  of  this  country  at  the  time  of  the  adoption 
of  the  Anti-Trust  Act  only  embraced  acts  or  contracts  or 
agreemente  or  combinations  which  operated  to  the  prejudice 
of  the  public  interests  by  unduly  restricting  competition  or 
unduly  obstructing  the  due  course  of  trade  or  which,  either 
because  of  their  inherent  nature  or  effect  or  because  of  the 
eTident  purpose  of  the  acts,  etc,  injuriously  restrained  trade, 
that  the  words  as  used  in  the  statute  were  designed  to  have 
and  did  have  but  a  like  significance.  It  was  therefore  pointed 
out  that  the  sti^te  did  not  forbid  or  restrain  the  power  to 
make  normal  and  usual  contracts  to  further  trade  l^  resort- 
ing to  all  normal  methods,  whether  by  agreement  or  othw- 
wise,  to  aooomplish  such  purpose.  In  other  words,  it  was 
held,  not  that  acts  which  the  statute  prohibited  could  be 
removed  from  the  control  of  its  prohibitions  by  a  finding 
[180 1  that  they  were  reasonable,  but  that  the  duty  to  inter- 
pret whkh  inevitably  arose  from  the  general  character  of 
the  term  restraint  of  trade  required  that  the  words  restraint 
of  trade  should  be  given  a  meaning  which  would  not  destroy 
the  individual  right  to  contract  and  render  difiicult  if  not 
impossible  any  movement  of  trade  in  the  channels  of  inter- 
state oomm^ce — the  free  movement  of  whidi  it  was  the  pur- 
pose of  the  stetute  to  protect  The  soundness  of  the  rule 
that  the  stetute  should  receive  a  reasonable  construction, 
after  further  mature  deliberation,  we  see  no  reason  to  doubt 
Indeed,  the  necessity  for  not  departing  in  this  case  from  the 
standard  of  the  rule  of  reason  which  is  universal  in  its  ap- 
plication is  so  plainly  required  in  order  to  give  effect  to  the 
remedial  purposes  which  the  act  under  consideration  con- 
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tomplateSy  and  to  preyent  that  act  from  destrc^ixig  all. lib- 
erty of  eontract  and  all  substantial  right  to  trade,  and  thos 
causing  the  act  to  be  at  war  with  itself  by  annihilating  the 
fundamental  right  of  freedom  to  trade  which,  on  the  very 
face  of  the  act,  it  was  enacted  to  preserve,  is  illustrated  by 
the  record  before  us.  In  truth,  the  plain  demonstration 
whidi  this  record  gives  of  the  injury  which  would  arise  frcmi 
and  the  promotion  of  the  wrongs  which  the  statute  was  in- 
tended to  guard  against  which  would  result  from  giving  to 
the  statute  a  narrow,  unreasoning  and  unheard  of  ocmstruc- 
tion,  as  illustrated  by  the  record  before  us,  if  possiUe  serves 
to  strengthen  our  conviction  as  to  the  correctness  of  the  rule 
of  construction,  the  rule  of  reason,  which  was  applied  in  the 
Standard  Oil  case^  the  application  of  which  rule  to  the  stat- 
ute we  now,  in  the  most  unequivocal  terms,  reexpress  and 
reaffirm* 

Coming  then  to  apply  to  the  case  before  us  the  act  as  in* 
torinreted  in  the  Standard  Oil  and  previous  cases,  all  the 
diflSbculties  suggested  by  the  mere  form  in  whidi  the  assailed 
transactions,  are  clothed  become  of  no  moment  This  fol- 
lows because  although  it  was  held  in  the  Standard  [181]  Oil 
oaae  that,  giving  to  the  statute  a  reasonable  construction, 
the  words  ^^ restraint  of  trade"  did  not  embrace  all  those 
normal  and  usual  contracte  essential  to  individual  freedom 
and  the  right  to  make  which  were  necessary  in  order  that 
the  course  of  trade  might  be  free,  yet,  as  a  result  of  the  rea- 
sonable ccmstruction  which  was  affixed  to  the  statute,  it  was 
pointed  out  that  the  generic  designation  of  the  first  and 
second  sections  of  the  law,  when  tekrai  together,  unbraced 
every  conceivable  act  which  could  possibly  come  within  th^ 
^irit  or  purpose  of  the  prohibitions  of  the  law,  without 
regard  to  tiie  garb  in  which  such  acte  were  dothed.  That  is 
to  say,  it  was  held  that  in  view  of  the  general  language  of 
the  rtatute  and  the  public  policy  which  it  manifinsted,  there 
waa  no  possibility  of  frustrating  that  policy  by  resorting  to 
any  disguise  or  subterfuge  of  form,  since  resort  to  reascm 
rendered  it  impossible  to  escape  by  any  indirection  the  pr^ 
hibitions  of  the  stotutew 
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Oonsideiiiig  then  the  undisputed  facts  which  we  have  pre- 
▼iously  stated,  it  remains  ooly  to  d^ermine  whether  they 
establish  that  the  acts,  ccmtracts,  agreements,  combinations, 
etc,  which  were  assailed  were  of  such  an  imusual  and  wrong- 
ful character  as  to  bring  them  within  the  prohibitions  of  the 
law.  That  they  were,  in  our  opinion,  so  overwhelmingly  re- 
sults from  the  undisputed  facts  that  it  se^ns  only  necessary 
to  refer  to  the  facts  as  we  have  stated  them  to  demonstrate 
the  correctness  of  this  conclusion.  Indeed,  the  history  of  the 
combination  is  so  replete  with  the  doing  of  acts  which  it  was 
the  obvious  purpose  of  the  statute  to  forbid,  so  dem<mstratiye 
of  the  existence  from  the  beginning  of  a  purpose  to  acquire 
dominion  and  control  of  the  tobacco  trade^  not  by  the  mere 
exertion  of  the  ordinary  right  to  contract  and  to  trade,  but 
by  methods  devised  in  order  to  monopolize  the  trade  by  driv- 
ing competitors  out  of  business,  which  were  ruthlessly  car- 
ried out  upon  the  assumption  that  to  wox>k  upon  [182]  the 
fears  or  play  upon  the  cupidity  of  competitors  would  make 
success  possible.  We  say  these  conclusions  are  inevitable,  not 
because  of  the  vast  amount  of  property  aggregated  by  the 
combination,  not  because  alone  of  the  many  corporations 
which  the  proof  shows  were  united  by  resort  to  one  device  or 
another.  Again,  not  alone  because  of  the  dominion  and  con- 
trol over  the  tobacco  trade  whidi  actually  exists,  but  because 
we  think  the  conclusion  of  wrongful  purpose  and  illegal  com- 
bination is  overwhelmingly  estaUished  by  the  following 
ocMisiderations: 

(a)  By  the  fact  that  the  very  first  organization  or  combi- 
nation was  impelled  by  a  previously  existing  fierce  tirade  war, 
evidently  inspired  by  one  or  more  of  the  minds  which  brought 
about  and  became  parties  to  that  combination. 

(b)  Because,  inunediately  after  that  combination  and  the 
increase  of  capital  which  followed,  the  acts  which  ensued 
justify  the  inference  that  the  intention  existed  to  use  the 
power  of  the  combination  as  a  vantage  ground  to  further 
monopolize  the  trade  in  tobacco  by  means  of  trade  conflicts 
designed  to  injure  others,  either  by  driving  competitors  out 
of  tiie  business  or  compelling  th^n  to  become  parties  to  a 
combination — a  purpose  whose  execution  was  illustrated  by 
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the  plug  war  which  ensued  and  its  results,  by  the  sntrff  war 
which  followed  and  its  results,  and  by  the  conflict  which  im- 
mediately followed  the  entry  of  the  combination  in  England 
and  the  division  of  the  world's  business  by  the  two  foreign 
contracts  which  ensued. 

(o)  By  the  ever-present  manifestation  which  is  exhibited 
of  a  conscious  wrong-doing  by  the  firm  in  which  the  various 
transactions  were  unbodied  from  the  beginning,  ever  chang- 
ing but  ever  in  substance  the  same.  Now  the  organization 
of  a  new  ccxnpany,  now  the  control  exerted  by  the  taking  of 
stock  in  one  or  another  or  in  several,  so  as  to  obscure  the  re- 
sult actually  attained,  nevertheless  uniform,  in  their  mani- 
festations of  the  purpose  to  restrain  others  and  to  monopolize 
and  retain  power  in  the  hands  of  the  1188]  few  who,  it 
would  seem,  from  the  beginning  contemplated  the  mastery  of 
the  trade  whidi  practically  followed. 

(d)  By  the  gradual  absorption  of  control  over  all  the  ele- 
ments essential  to  the  successful  manufacture  of  tobacco 
products,  and  placing  such  control  in  the  hands  of  seemin^y 
independent  corporations  serving  as  perpetual  barriers  to 
the  entry  of  others  into  the  tobacco  trade. 

(e)  By  persistent  expenditure  of  millions  upon  millicms 
of  dollars  in  buying  out  plants,  not  for  the  purpose  of 
utilizing  them,  but  in  order  to  close  them  up  and  render  them 
useless  for  the  purposes  of  trade. 

(/)  By  the  constantly  recurring  stipulations,  whose  legal- 
ity, isolatedly  viewed,  we  are  not  considering,  by  which  num- 
bers of  persons,  whether  manufacturers,  stockholders  or 
employees,  were  required  to  bind  themselves,  generally  for 
long  periods,  not  to  compete  in  the  future.  Indeed,  when 
the  results  of  the  undisputed  proof  which  we  have  stated  are 
fully  apprehended,  and  the  wrongful  acts  which  they  exhibit 
are  considered,  there  comes  inevitably  to  the  mind  the  con- 
viction Uiat  it  was  the  danger  which  it  was  deemed  would 
arise  to  individual  liberty  and  the  public  well-being  from 
acts  like  those  which  this  record  exhibits,  which  led  the 
legislative  mind  to  conoeive  and  to  enact  the  Anti-Trust  Act, 
considerations  which  also  serve  to  dearly  demonstrate  that 
the  oombinalion  here  assailed  is  within  the  law  as  to  leave  no 
doubt  that  it  is  our  plain  duty  to  apply  its  pn^bitiona. 
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In  stetuig  summBrily,  as  we  have  done,  the  conclusions 
which,  in  oar  opinion,  are  plainly  deducible  from  the  undis- 
pated  facte,  we  have  not  paused  to  give  the  reasons  why  we 
consider,  after  great  consideration,  tiiat  the  elaborate  argu- 
ments advanced  to  affix  a  different  complexion  to  the  case 
are  wholly  devoid  of  merit  We  do  not,  for  the  sake  of 
brevity,  moreover,  stop  to  examine  and  discuss  the  various 
propositions  urged  in  the  argument  at  bar  for  the  purpose 
of  demonstrating  that  the  subject-matter  of  the  combination 
whidi  we  find  to  exist  and  the  [184]  combination  itself  are 
not  within  the  scope  of  Uie  Anti-Trust  Act  because  when 
rightly  considraed  they  are  merely  matters  of  intrastate  oom- 
meroe  and  therefore  subject  alone  to  state  control.  We  have 
dime  this  because  the  want  of  merit  in  all  the  arguments 
advanced  on  such  subjects  is  so  ccMnpletely  established  by 
the  prior  decisions  of  this  court,  as  pointed  out  in  the 
8t<mdard  OU  ease^  as  not  to  require  restatement 

T.ieading  as  this  does  to  the  conclusion  that  the  assailed 
combination  in  all  its  aspects — ^that  is  to  say,  whether  it  be 
looked  at  fr(Hn  the  point  of  view  of  stock  ownership  or  from 
the  standpoint  of  the  principal  corporation  and  the  accessory 
or  subsidiary  corporations  viewed  independently,  including 
the  foreign  corporations  in  so  far  as  by  the  contracts  made 
by  them  they  became  cooperators  in  the  combination — comes 
witiiin  the  prohibitions  of  the  first  and  second  sections  of  the 
Anti-Trust  Act,  it  remains  only  finally  to  consider  the  rem- 
edy which  it  is  our  duty  to  apply  to  the  situation  thus  found 
to  exist 

The  remedy: 

Our  conclusion  being  that  the  combination  as  a  whole,  in- 
volving all  its  cooperating  or  associated  parts,  in  whatever 
form  clothed,  constitutes  a  restraint  of  trade  within  the  first 
section,  and  an  attempt  to  monopoliee  or  a  monopolieation 
within  the  second  section  of  the  Anti-Trust  Act,  it  follows 
that  tlie  relief  whidi  we  are  to  afford  must  be  wider  than 
that  awarded  by  the  lower  court,  since  that  court  merely 
decided  that  certain  of  the  corporate  defendants  constituted 
combinations  in  violation  of  the  first  section  of  the  act  be- 
cause of  the  &ct  that  they  were  formed  by  the  union  of 
previously  competing  concerns  and  that  the  other  defend- 
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snts  not  dismiased  irom  the  acti<Hi  were  partieB  to  Enoh  oom- 
binations  or  promoted  their  purposes.  We  henoe,  in  deter- 
mining the  relief  proper  to  be  given,  may  not  model  owr 
action  upon  that  granted  by  the  court  below,  but  in  order  to 
enable  us  to  [185]  award  relief  coterminous  with  the  ulti- 
mato  redress  of  the  wrongs  which  we  find  to  exist,  we  must 
approach  the  subject  of  relief  from  an  original  point  of  view. 
Such  subject  necessarily  takes  a  two-fold  aspect — the  diarac- 
ter  of  the  permanent  relief  required  and  the  nature  of  the 
temporary  relief  essential  to  be  applied  pending  the  working 
out  of  permanent  relief  in  the  event  that  it  be  found  that  it 
is  impossible  under  the  situation  as  it  now  exists  to  at  once 
rectify  such  existing  wrongful  condition.  In  considering 
the  subject  from  both  of  these  aspects  three  dominant  in- 
fluences must  guide  our  action :  (1)  The  duty  of  giving  com- 
plete and  efficacious  effect  to  the  prohibitions  of  the  statute; 
(2)  the  accomplishing  of  this  result  with  as  little  injury  as 
possible  to  the  interest  of  the  general  public;  and  (3)  a  proper 
regard  for  the  vast  interests  of  private  property  which  may 
have  become  vested  in  many  persons  as  a  result  of  the  acqui- 
sition either  by  way  of  stock  ownership  or  otherwise  of 
interests  in  the  stock  or  securities  of  the  combination  without 
any  guilty  knowledge  or  intent  in  any  way  to  become  actors 
or  partidpante  in  the  wrongs  which  we  find  to  have  inspired 
and  dominated  the  combination  from  the  beginning.  Mind- 
ful of  these  considerations  and  to  clear  the  way  for  their 
applicatiim  we  say  at  the  outset  without  stopping  to  amplify 
the  reasons  which  lead  us  to  that  conclusion,  we  think  that 
the  court  below  clearly  erred  in  dismissing  the  individual 
defendante,  the  United  Cigar  Stores  Ccmipany,  and  the  for- 
eign corporations  and  their  subsidiary  corporations. 

Looking  at  the  situation  as  we  have  hitherto  pointed  it 
out,  it  involves  difficulties  in  the  application  of  remedies 
greater  than  have  been  presented  by  any  case  involving  the 
Anti-Trust  Act  which  has  beoi  hitherto  considered  by  this 
court: 

First  Because  in  this  case  it  is  obvious  that  a  mere  decree 
forbidding  stock  ownership  by  one  part  of  the  combination 
in  another  part  or  entity  thereof,  would  afford  no  adequate 
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mmeaie  of  idief,  sanoe  different  [186]  ingredients  of  the 
ocmbination  would  remain  unaffected,  and  by  the  very  na^ 
tore  and  character  of  their  organization  would  be  able  to 
continue  the  wrongful  situation  which  it  is  our  duty  to 
destroy. 

Second.  Because  the  methods  of  apparent  ownership  by 
which  the  wrongful  intent  was,  in  part,  carried  out  and  the 
subtle  devices  which,  as  we  have  seen,  were  resorted  to  for  the 
purpose  of  accomplishing  the  wrong  contemplated,  by  way 
of  ownership  or  otherwise,  are  of  such  a  character  that  it  is 
difficult  if  not  impossible  to  formulate  a  remedy  which  could 
restore  in  their  entirety  the  prior  lawful  conditions. 

Third.  Because  the  methods  devised  by  which  the  various 
esBcntial  elem^its  to  the  successful  operation  of  the  tobacco 
business  from  any  particular  aspect  have  been  so  separated 
under  various  subordinate  combinations,  yet  so  unified  by 
way  of  the  control  wcnrked  out  by  the  scheme  here  condemned, 
are  so  involved  that  any  specific  form  of  relief  which  we 
might  now  order  in  substance  and  effect  might  operate  really. 
to  injure  the  public  and,  it  may  be,  to  perpetuate  the  wrong. 
Doubtless  it  was  the  presence  of  these  difficulties  which 
caused  the  United  States,  in  its  prayer  for  rdief  to  tenta- 
tively suggest  rather  than  to  specifically  demand  definite 
and  precise  remedies.  We  might  at  once  resort  to  one  or  the 
other  of  two  general  r^nedies — (a)  the  allowance  of  a  per- 
manent injunction  restraining  the  combination  as  a  univer- 
sality and  all  the  individuals  and  Corporations  which  form  a 
part  of  or  cooperate  in  it  in  any  manner  or  form  from  con- 
tinuing to  engage  in  interstate  commerce  until  the  illegal  sit-' 
nation  be  cured,  a  measure  of  relief  which  would  accord  in 
substantial  effect  with  that  awarded  below  to  the  extent  that 
the  court  found  illegal  combinations  to  exist;  or  (&)  to  direct 
the  appointment  of  a  receiver  to  take  charge  of  the  assets 
and  property  in  this  cotmtry  of  the  combination  in  all  its 
ramifications  for  the  purpose  of  preventing  a  continued  vio- 
lation of  the  law,  and  thus  working  out  by  a  sale  of  the 
[187]  property  of  the  combination  or  otherwise,  a  conditicm 
of  tUngs  which  would  not  be  repugnant  to  the  prohibitons 
of  the  act    But,  having  regard  to  the  principles  which  we 
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have  said  must  control  our  acti<m,  we  do  not  think  wa  osn 
now  direct  the  immediate  application  of  either  of  these  rem- 
edie&  We  so  consider  as  to  the  first  because  in  view  of  the 
extent  of  the  combination,  the  vast  field  which  it  covers,  the 
all-embracing  character  of  its  activities  concerning  tdsacoo 
and  its  products,  to  at  once  stay  the  movement  in  int^vtate 
commerce  of  the  products  which  the  combination  or  its  co- 
(grating  forces  produce  or  control  might  inflict  infinite  in- 
jury upon  the  public  by  leading  to  a  stoppage  of  supply  and 
a  great  enhancement  of  prices.  The  second  because  the  ex- 
tensive power  which  would  result  from  at  once  resorting  to  a 
receivership  might  not  only  do  grievous  injury  to  the  public, 
but  also  cause  widespread  and  perhaps  irreparable  loss  to 
many  innocent  people.  Under  these  circumstances,  taking 
into  mind  the  complexity  of  the  situation  in  all  of  its  aspects 
and  giving  weight  to  the  many-sided  considerations  whidi 
must  control  our  judgment,  we  think,  so  far  as  the  perma- 
nent relief  to  be  awarded  is  concerned,  we  should  decree  as 
follows: 

1st.  That  the  combination  in  and  of  itself,  as  well  as 
eadi  and  all  of  the  elements  composing  it,  whether  cor- 
porate or  individual,  whether  ccmsidered  collectively  or  sep- 
arately, be  decreed  to  be  in  restraint  of  trade  and  an  attempt 
to  monopolize  and  a  mcmopoUzation  within  the  first  and 
second  sections  of  the  Anti-Trust  Act. 

2d.  That  the  court  below,  in  order  to  give  effective  force 
to  our  decree  in  this  regard,  be  directed  to  hear  the 
parties,  by  evidence  or  otherwise,  as  it  may  be  deemed 
proper,  for  the  purpose  of  ascertaining  and  determining 
upon  some  plan  or  method  of  dissolving  the  combination 
and  of  re-creating,  out  of  the  elements  now  composing  it,  a 
new  condition  which  shall  be  honestly  in  harmony  with  and 
not  repugnant  to  the  law. 

Sd.  That  for  the  accomplish  [  188  Iment  of  these  pur- 
poses, taking  into  view  the  difficulty  of  the  situation,  a  period 
of  six  months  is  allowed  from  the  receipt  of  our  mandate, 
with  leave,  however,  in  the  event,  in  the  judgment  of  the 
court  below,  the  necessities  of  the  situation  require,  to  ex- 
tend such  period  to  a  further  time  not  to  exceed  sixty  days. 
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4tli.  Tlimt  in  the  event,  before  the  expiration  of  tiie 
period  thus  fixed,  »  condition  of  disintegration  in  harnKmj 
with  the  law  is  not  brought  about,  either  as  the  consequence 
of  the  action  of  the  court  in  determining  an  issue  on  the 
subject  or  in  accepting  a  plan  agreed  upon,  it  shall  be  the 
duly  ci  the  court,  either  bj  way  of  an  injunction  restraining 
the  movement  of  the  producte  of  the  combination  in  the 
diannels  of  interstate  or  foreign  conmierce  or  by  the  ap- 
pointment of  a  receiver,  to  give  effect  to  the  requirements  of 
the  statute. 

Pending  the  bringing  about  of  the  result  just  stated,  each 
and  all  of  the  defendants,  individuals  as  well  as  ccMrporations^ 
should  be  restrained  from  doing  any  act  which  might  further 
extend  or  enlarge  the  power  of  the  combinati(xi,  by  any 
means  or  device  whatsoever.  In  view  of  the  considerations 
we  have  stated  we  leave  the  matter  to  the  court  below  to 
work  out  a  compliance  with  the  law  without  unnecessary 
injury  to  the  public  or  the  rights  of  private  property. 

While  in  many  substantial  respects  our  conclusion  is  in 
accord  with  that  reached  by  the  court  below,  and  while  also 
the  relief  which  we  think  should  be  awarded  in  some  respects 
is  coincident  with  that  whidi  the  court  granted,  in  order  to 
prevent  any  complicatitHi  and  to  clearly  define  the  situation 
we  think  instead  of  affirming  and  modifying,  our  decree,  in 
view  of  the  broad  nature  of  our  conclusions,  should  be  one  of 
reversal  and  remanding  with  directions  to  the  court  below 
to  enter  a  deeree  in  ccmf ormity  with  this  opijuon.  and  to  take 
sudi  further  steps  as  may  be  necessary  to  fully  carry  out  the 
Erections  whidi  we  have  given. 

And  it  is  so  ordered. 

[189]  Mr.  Justice  Hart^ak  concurring  in  part  and  dissent- 
ing in  pari. 

I  concur  with  many  things  said  in  the  opinion  just  deliv- 
ered for  the  court,  but  it  contains  some  observations  from 
which  I  am  compelled  to  withhold  my  assent. 

I  agree  most  thoroughly  with  the  court  in  holding  that  the 
principal  defendant,  the  American  Tobacco  CompeLfiy  aad  its 
accessory  and  subsidiary  corporations  and  ccmipanieB,  in-^ 
aW25*'— VOL  4—17 16 
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dnding  the  defendant  English  corporations,  constitute  a 
combination  which,  ^^in  and  of  itself,  w  well  as  each  and 
all  of  the  el^nents  composing  it,  whether  corporate  or  indi* 
▼idual,  whether  considered  collectively  or  separately,"  is 
illegal  under  the  Anti-Trust  Act  of  1890,  and  ^ould  be  de- 
creed to  be  in  restraint  of  interstate  trade  and  an  attempt  to 
monopolize  and  a  monopolization  of  part  of  such  trade. 

The  evidence  in  the  record  is,  I  think,  abundant  to  enable 
flie  court  to  raider  a  decree  containing  all  necessary  details 
for  the  suppression  of  the  evils  of  the  combination  in  quefr* 
tion.  But  the  case  is  sent  back,  with  directions  further  to 
hear  the  parties,  by  evidence  or  otherwise,  ^  for  the  purpose 
of  ascertaining  and  determining  upon  some  plan  or  method 
of  dissolving  the  combination,  and  of  recreating  out  of  the 
elements  nott>  composing  it,  a  new  condition"  which  shaU 
not  be  repugnant  to  law.  The  court,  in  its  opinion,  says  of 
the  present  c<Hnbination,  that  its  illegal  purposes  are  over- 
whelmingly established  by  many  facts,  among  others, 

**  by  the  eyer-present  manifestation  which  1b  exhibited  of  a  conscious 
wrong-doing  by  the  form  In  which  the  varloas  transactions  were  em- 
bodied from  the  beginning,  ever  changing,  but  erer  in  sabstance  the 
same  New  the  organisation  of  a  new  company,  now  tiie  control  exerted 
by  the  taking  of  stock  In  one  or  another,  or  In  seyeral,  so  as  to  ob- 
scure the  result  actually  attained,  nevertheless  uniform  In  their  manl- 
ISestatlons  of  the  purpose  to  restrain  [ISO]  others*  and  to  monopolize 
and  retain  power  In  the  hands  of  the  few,  who,  It  would  seem,  from 
the  beginning  contemplated  the  mastery  of  the  trade  which  practi- 
cally followed.  By  the  gradual  absorption  of  control  erer  all  the 
elements  essential  to  the  successful  aiannfiicture  of  tobacco  products 
and  placing  such  control  In  the  hands  of  seemingly  Independent  cor- 
porations serving  as  perpetual  barriers  to  the  entry  of  others  Into 
the  tobacco  trade." 

The  court  further  says  of  this  combination  and  monopoly: 

**  The  history  of  the  combination  Is  so  replete  with  the  doing  of  acts 
which  It  was  the  obvious  purpose  of  the  statute  to  forbid,  so  demon- 
strative of  the  existence,  from  the  beginning,  of  a  purpose  to  acquire 
dominion  and  control  of  the  tobacco  trade,  not  by  the  mere  exertion 
of  the  ordinary  right  to  contract  and  to  trade,  but  by  methods  devised 
to  monopolise  the  trade,  by  driving  competitors  out  of  business,  which 
were  ruthlessly  carried  out,  upon  the  assumption  that  to  work  upon 
Ike  fears  or  plaj  upon  the  cupidity  of  competitors  would  make  success 
possUOek" 
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But  it  seems  that  the  oaarse  I  have  sniggested  is  not  to  be 
pmsuecL  The  case  is  to  go  back  to  the  Circuit  Court  in 
order  that  out  of  the  dements  of  the  old  combination  a  new 
condition  may  be  ^^  re-created  "  that  will  not  be  in  Tiolation 
of  the  law.  I  confess  my  inability  to  find,  in  the  history  of 
this  combination,  anything  to  justify  the  wish  that  a  new 
condition  should  be  ^^  re-created  "  out  of  the  mischievous  ele- 
ments that  compose  the  present  combination,  which,  together 
with  its  component  parts,  have,  without  ceasing,  pursued  the 
vicious  methods  pointed  out  by  the  court  If  the  proof  be- 
fore us — as  it  undoubtedly  does — ^warrants  the  characteriza- 
tion which  the  court  has  made  of  this  monstor  combination, 
why  cannot  all  necessary  directions  be  now  given  as  to  the 
terms  of  the  decree?  In  my  judgment,  there  is  enough  in 
the  record  to  enable  this  court  to  formulate  specific  directions 
as  to  idiat  the  decree  should  contain.  Such  directions  would 
[191]  not  <«ly  end  ihis  litigation,  but  would  serve  to  pro- 
tect the  public  against  any  more  conscioifi  wrong-doing  by 
those  who  have  persistently  and  ^  ruthlessly,^'  to  use  this 
court's  language,  pursued  illegal  methods  to  defeat  the  act  of 
Congress. 

I  will  not  say  what,  in  my  opinion,  should  be  tho  form  of 
the  decree,  nor  speculate  as  to  what  the  details  ought  to  be. 
It  will  be  time  enou^  to  speak  on  that  subject  when  we  have 
the  decree  before  us.  I  will,  however,  say  now  that  in  my 
opinion  the  decree  below  should  be  affirmed  as  to  the  Tobacco 
company  and  its  accessory  and  subsidiary  companies,  and  re- 
versed on  the  cross  appeal  of  the  Government. 

But  my  objeeticms  have  also  reference  to  those  parts  of 
the  court^s  opinion  reaffirming  what  it  said  recently  in  the 
Standard  OH  oa»e  about  the  former  decisions  of  this  court 
toudiing  the  Anti-Trust  Act  We  are  again  reminded,  as 
we  were  in  the  Standard  OH  ease^  of  the  necessity  of  apply- 
ing the  *^  rule  of  reason  "  in  the  construction  of  this  act  of 
Congress — an  act  expressed,  as  I  tiiink,  in  language  so  clear 
and  simple  that  there  is  no  room  whatever  for  constructi(m. 

Congress,  with  full  and  exclusive  power  over  the  whole 
subject,  has  signifled  its  purpose  to  forbid  every  restraint  of 
interstate  tnA^  in  whatever  f6nn,  or  to  whatever  extent,  but 
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the  court  has  aasomed  to  insert  in  the  act,  by  oonstractkui 
merely,  words  which  make  Congress  say  that  it  means  only 
to  prohibit  the  ^  undue  ^  restraint  of  trade. 

If  I  do  not  misapprehend  the  opinion  just  ddivered,  die 
court  insists  that  what  was  said  in  the  (q[>inion  in  tiie  Stand- 
ard Oil  case^  was  in  accordance  with  our  previoos  decisions  in 
the  Trans-Missouri  and  Joint  Tra^  cases,  166  U.  S.  290. 
171  U.  S.  606,  if  we  resort  to  reason.  This  stat^nant  sur- 
prises me  quite  as  much  as  would  a  statement  that  bhick  was 
white  or  white  was  black.  It  is  scarcely  just  to  the  majority 
in  those  two  cases  fbr  the  [192]  court  at  this  late  day  to  say 
or  to  intimate  that  they  interpreted  the  act  of  Congress  with* 
(Hit  regard  to  the  ^  rule  of  reason,''  or  to  assume,  as  the  court 
now  does,  that  the  act  was,  for  the  first  time  in  the  Standard 
OH  case,  interiM^eted  in  the  ^^  light  of  reason."  One  thing  is 
certain,  ^^  rule  of  reason,"  to  whidi  the  court  refers,  does  not 
justify  the  perversion  of  the  plain  words  of  an  act  in  otder 
to  defeat  the  will  of  Congress. 

By  every  conceivable  form  of  expression,  the  majority,  in 
the  Trans-Missouri  and  JotTit  Traffic  cases,  adjudged  that 
the  act  of  Congress  did  not  allow  restraint  of  interstate  trade 
to  any  extent  or  in  any  form,  and  three  times  it  expressly 
rejected  the  theory,  which  had  been  persistently  advanced, 
that  the  act  should  be  construed  as  if  it  had  in  it  the  word 
"  unreasonable  "  or  "  undue."  But  now  the  court,  in  accord- 
ance with  what  it  denominates  the  '^  rule  of  reason,"  in  effect 
inserts  in  the  act  the  word  '^  undue,"  which  means  the  same 
as  ^^  unreasonable,"  and  thereby  makes  Congress  say  what  it 
did  not  say,  what,  as  I  think,  it  plainly  did  not  intend  to  say 
and  what,  since  the  passage  of  the  act,  it  has  explicitly  re- 
fused to  say.  It  has  steadily  refused  to  amend  the  act  so 
as  to  tolerate  a  restraint  of  interstate  conmierce  ev^a  where 
such  restraint  could  be  said  to  be  "  reasonable  "  or  "  due  " 
In  short,  the  court  now,  by  judicial  legislation,  in  effect 
amends  an  act  of  Congress  relating  to  a  subject  over  which 
that  department  of  the  Grovemment  has  exclusive  oqgnixanoe. 
I  beg  to  say  that,  in  my  judgment,  th«  majority,  in  the 
form^  cases,  were  guided  by  the  "  rule  of  reason; "  for,  it 
may  be  assomed  that  they  knew  quite  as  well  as  ottMrs  what 
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tfie  rfiks  6f  reason  require  when  a  court  seeks  to  ascertain 
the  will  of  Congress  as  expressed  in  a  statute.  It  is  obvious 
from  the  opinions  in  the  former  cases,  that  the  majority  did 
not  grope  about  in  darkness,  but  in  discharging  the  solemn 
duty  put  on  them  they  stood  out  in  the  full  glare  of  the 
^^ light  of  reason"  and  felt  and  said  time  and  again  [193] 
that  the  court  could  not,  consistently  with  the  Constitution, 
and  would  not,  usurp  the  functions  of  Congress  by  indulging 
in  judicial  legislation.  They  said  in  express  words,  in  the 
former  cases,  in  response  to  the  earnest  contentions  of  coun- 
sel, that  to  insert  by  construction  the  word  '^  unreasonable  ^ 
or  ^  undue  ^  in  the  act  of  Congress  would  be  judicial  legida- 
Hon.  Let  me  say,  also,  that  as  we  all  agree  that  the  combi- 
nation in  question  was  illegal  under  any  construction  of  tUc 
Anti-Trust  Act,  there  was  not  the  slightest  necessity  to  enter 
upon  an  extended  argument  to  show  that  the  act  of  Congress 
was  to  be  read  as  if  it  contained  the  word  ^'  unreasonable  "  or 
"  undue."  All  that  is  said  in  the  court's  opinion  in  support 
of  that  view  is,  I  say  with  respect,  obiter  dicta,  pure  and 
simple. 

lliese  views  are  fully  discussed  in  the  dissenting  opinion 
delivered  by  me  in  the  Standard  Oil  case.  I  will  not  repeat 
what  is  therein  stated,  but  it  may  be  well  to  cite  an  additional 
authority.  In  the  Trade-Mark  cases,  100  U.  S.  82,  the  court 
was  asked  to  sustain  the  constitutionality  of  the  statute  there 
involved.  But  the  statute  could  not  have  been  sustained  ex- 
cept by  inserting  in  it  words  not  put  there  by  Congress.  Mr. 
Justice  Miller,  delivering  the  unanimous  judgment  of  the 
coart,said: 

*'  If  we  abould*  in  the  case  before  bb,  undertake  to  make  by  judicial 
oonstrucUon  a  law  which  Congress  did  not  make,  it  is  quite  probable 
we  flhonld  do  what,  if  the  matter  were  now  before  that  body,  it  would 
be  unwilling  to  do.** 

This  language  was  cited  with  approval  in  Emplayerb*  Lia- 
hHity  cases,  207  U.  S.  468, 502.  I  refer  to  my  dissenting  opin- 
ion in  the  Standard  Oil  case,  ante,  p.  82,  as  containing  a  full 
statement  of  my  views  of  this  particular  question. 

For  the  reasons  stated,  I  c(Hicur  in  part  with  the  court's 
opinion  and  dissent  in  part 
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Untebd  Statu  or  Amsbiga  vs.  The  Axbbicak  Tobaooo 

COMPAinr  ST  AL. 

(In  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.) 

FIKAL   DBCBEB. 

The  following  are  the  injunctive  provisions  of  the  final 
decree  of  the  Circuit  Court,  entered  upon  and  in  pursuance 
of  the  mandate  of  the  Supreme  Court : 

This  court,  having  heard  the  parties  as  directed  by  the 
Supreme  Court  of  the  United  States,  it  is  further  ascertained 
and  determined,  and 

Ordered,  adjudged,  and  decreed  that  said  plan  hereinabove 
set  forth  is  a  plan  or  method  which,  taken  with  the  injunctive 
provisions  hereinafter  set  forth,  will  dissolve  the  combination 
heretofore  adjudged  to  be  illegal  in  this  cause,  and  will  re- 
create out  of  the  elements  now  c(»nposing  it  a  new  condition 
whieh  will  be  honestly  in  harmony  with,  and  not  repugnant 
to,  the  law,  and  without  unnecessary  injury  to  the  public  or 
the  rights  of  private  property. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  said 
plan  as  hereinabove  set  forth  be,  and  it  is  hereby,  approved 
by  this  court,  and  the  defendants  herein  are  respectively 
directed  to  proceed  forthwith  to  carry  the  same  into  effect 

The  necessities  of  the  situation  in  the  judgment  of  this 
court  requiring  the  extension  of  the  period  for  carrying  into 
execution  said  plan  to  a  further  time  not  to  exceed  60  days 
from  December  80, 1911. 

It  is  further  ordered,  adjudged  and  decreed  that  the  de- 
fendants be  allowed  until  February  28,  1912,  to  carry  said 
plan  into  execution. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  de- 
fendants, their  officers,  directors^  servants,  agents,  and  em- 
ployees be,  and  they  are  hereby,  severally  enjoined  and 
resbrained  as  follows: 

From  continuing  or  carrying  into  further  effect  the  com- 
bination adjudged  illegal  in  this  cause,  and  from  entering 
into  or  forming  any  like  combination  or  conspiracy,  the 
effect  of  which  is  or  will  be  to  restrain  commerce  in  tobacco 
or  its  products  or  in  articles  used  in  connection  with  the 
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mannftictare  and  trade  in  tobaooo  and  its  prodnets,  among 
the  States  or  in  the  TemtorieB  or  with  foreign  nations,  or 
to  jtftdong  the  unlawful  m<Hiopoly  of  such  oonunerce  obtained 
and  possessed  by  the  defoidants,  as  adjudged  herein  in  viola- 
tion  of  the  act  of  Congress  approved  July  2, 1890,  either : 

1.  By  causing  the  conveyance  of  the  factmes,  plants, 
brands  or  business  of  any  of  the  14  corporali<m8  among 
whidi  the  propoiies  and  businesses  now  in  the  combination 
are  to  be  dktrilHited,  to-wit:  The  American  Tobaceo  Com- 
pany, Liggett  &  Myers  Tobacco  Company,  P.  Lorillard 
Company,  American  Snuff  Company,  Qeorge  W.  Helme 
Ccnnpany,  Weyman-Bmton  Company,  R.  J.  Reynolds  To- 
bacco Company,  British- American  Tobacco  Company,  lim- 
ited, Porto  Kcan- American  Tobacco  Ccmipany,  MacAndrews 
&  Forbes  Company,  J.  S.  Toung  Company,  The  Conl^  F<h1 
Company,  The  Johnson  Tin  Foil  &  Metal  Company  and 
United  Cigar  Stores  Company,  to  any  other  of  said  corpora- 
tions; by  placing  the  stocks  of  any  one  or  more  of  said  cor- 
porations in  the  hands  of  voting  trustees  or  controlling  the 
voting  power  of  such  stocks  by  any  similar  device;  or 

2.  By  making  any  express  or  implied  agreement  or  ar- 
rangement together  or  one  with  another  like  those  adjudged 
illegal  in  this  cause,  relative  to  the  control  or  management 
of  any  of  said  14  corporations,  or  the  price  or  terms  of  pur- 
chase, or  of  sale,  of  tobacco  or  any  of  its  products,  or  the 
supplies  or  other  products  dealt  with  in  connection  with  the 
tobacco  business,  or  relative  to  the  purchase,  sale  transporta- 
tion or  manufacture  of  tobacco,  or  its  products  or  supplies 
i»r  other  products  dealt  with  as  aforesaid^  by  any  of  the 
parties  hereto,  which  will  have  a  like  effect  in  restraint  of 
commerce  among  the  States,  in  the  Territories  and  with  for- 
eign nations  to  that  of  the  combination,  the  operation  of 
which  is  enjoined  in  this  cause;  or  by  making  any  agreement 
or  arrangement  of  any  kind  with  aiiy  other  of  such  corpora- 
tions under  which  trade  or  business  is  apportioned  between 
such  corporations,  in  respect  either  to  customers  or  localities. 

8.  By  any  of  said  14  corporations  retaining  or  employing 
the  same  clerical  organization,  or  keeping  the  same  ofBce  or 
offices,  as  any  other  of  said  corporations. 
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4«  By  «ay  of  aaid  14  eorporatioiM  xetainmg  or  holding 
capital  stock  in  any  other  corporation  any  paort  of  whoae 
stock  is  also  retained  and  held  by  any  otker  of  said  corpora- 
tions; provided,  however,  that  this  prohibition  shall  not  ap- 
ply to  the  holding  by  the  Porto  Rican-American  Tobacco 
Company  and  American  Cigar  Company  of  stock  in  Porto 
Bican  Leaf  Tobacco  C<»npany,  nor  shall  it  apply  to  the 
holding  of  stock  of  the  National  Snuff  Company,  Limited,  by 
Weyman-Braton  Company  and  British- American  Tobacco 
Company,  Limited. 

6.  By  any  of  said  14  corporations  doing  business  directly 
or  indirectly  under  any  other  than  its  own  corporate  name  or 
the  name  of  a  subsidiary  corporation  controlled  by  it;  pro- 
vided, however,  that  in  case  of  a  subsidiary  corporation  the 
controlling  corporation  shall  cause  the  products  of  such  sub- 
adiary  corporation  whidi  are  sold  in  the  United  States  to 
bear  the  name  of  the  manufacturer,  to  bear  also  a  statement 
indicating  the  fact  of  such  control. 

6.  By  any  of  said  14  corporations  refusing  to  sell  to  any 
jobber  any  brand  of  any  tobacco  product  manufactured  by  it 
except  upcm  condition  that  such  jobber  shall  purdiase  from 
the  vendor  some  other  brand  or  product  also  manu&u^tured 
and  sold  by  it;  provided,  however,  that  this  prohibition  shall 
not  be  construed  to  apply  to  what  are  known  as  ^'  combination 
orders  "  under  which  some  brand  or  product  may  be  offered 
to  a  jobber  or  dealer  at  a  reduced  price  on  condition  that  he 
purchase  a  given  quantity  of  some  other  brand  or  product. 

It  is  further  ordered,  adjudged  and  decreed  that  during 
a  period  of  five  years  from  the  date  hereof,  each  of  said 
14  corporations  hereinbefore  named,  its  officers,  directi^rs, 
agents,  servants  and  employees,  are  her^y  enjoined  and 
restrained  as  follows: 

1.  None  of  the  said  14  corporations  shall  have  any  officer 
or  director  who  is  also  an  officer  or  director  in  any  other  of 
said  corporations. 

2.  None  of  said  14  corporations  shall  retain  or  employ  the 
same  agent  or  agents  for  the  purchase  in  the  United  States 
of  tobacco  leaf  or  other  raw  material,  or  for  the  sale  in  the 
United  States  of  tobacco  or  other  products,  as  that  of  any 
other  of  said  corporations. 
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8.  N<me  of  said  14  corpovfttioDs  AbU  directly  f>r  indireeUy 
moqniie  any  st^ick  in  any  otiier  of  said  corporations,  or  pur- 
chase or  acquire  any  of  the  factories,  plants,  brands  or  busi- 
ness of  any  other  of  said  corporations,  or  make  loans  or 
otherwise  extend  financial  aid  to  any  othw  of  said  corpo- 
rations. 

The  provisions  of  this  deeree  shall  apply  only  to  trade  ^nd 
commerce  in  or  between  the  seisceral  States  and  Temtories 
and  die  District  of  Columbia,  and  trade  and  commerce 
between  the  United  States  and  foreign  nations. 

It  is  further  ordered,  adjudged  and  decreed  that  British- 
American  lV>bacco  Company,  Limited,  and  The  Imperial 
Tobacco  Company  (fit  Great  Britain  and  Ireland),  Lim- 
ited, shall  not  act  as  agent  for  eadi  other,  nor  employ  a 
comnum  agent,  for  the  purchase  of  leaf  tobacco  in  the  United 
States,  and  neither  of  said  two  companies  shall  unite  with 
any  of  the  said  14  corporations  among  which  the  properties 
and  businesses  now  in  the  combination  are  to  be  distributed, 
in  the  anployment  of  a  common  agent  for  the  purchase  of 
tobacco  leaf  in  the  United  States. 

It  is  further  ordered,  adjudged  and  decreed  that  each 
of  the  29  individual  defendants  in  thie  suit  be  enjoined  and 
restrained  irom  at  any  time  within  three  years  from  the  date 
of  this  decree,  acquiring,  owning  or  holding,  directly  or  in- 
directly, any  stock,  or  any  legal  or  equitable  interest  in  any 
stock  in  any  one  of  said  14  corporaticms,  excepting  British- 
American  Tobacco  Company,  Limited,  in  excess  of  the 
amount  to  whidi  he  will  be  entitied  under  the  provisions  of 
the  plan  when  the  same  shall  have  been  carried  out  as  pro- 
posed as  the  present  owner  of  the  amount  of  stocks  in  said 
several  companies  shown  by  the  affidavits  of  said  several  de- 
fendants filed  herein  on  the  16th  day  of  November,  1911; 
provided,  however,  that  any  of  said  defendants  may,  not- 
withstanding this  prohibition,  acquire  from  any  otiier  or 
others  of  said  defendants,  or  in  case  of  death  from  their 
estates,  any  of  the  stock  held  by  such  other  defendant  or 
defendants  in  any  of  said  corporations. 

It  is  further  ordered,  adjudged  and  decreed  that  the  new 
companies  whose  organization  is  provided  for  in  the  plan 
hereinabove  set  forth,  to- wit :  Liggett  A  Myers  Tobacco  Com- 
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pany^  P.  Lorillard  Oompany,  George  W.  Helme  Company, 
Weyman-Bruton  Company  aiki  J.  S.  Young  Company,  shall, 
after  their  formation  and  by  appropriate  prooeedingB.  be 
made  parties  defendant  to  this  cause  and  subject  to  the  pro- 
yisions  of  this  decree  and  bound  by  the  injunctions  hwein 
granted. 

It  is  furttier  ordered,  adjudged  and  decreed  that  any  party 
hereto  may  make  application  to  the  court  for  such  orders 
and  directions  as  may  be  necessary  or  proper  in  relation  to 
the  carrying  out  of  said  plan,  and  the  proTlsUms  of  this 
decree. 

It  is  further  ordered,  adjudged  and  decreed  that  the  costs 
of  Una  action  shall  be  pidd  by  the  def  aidants  other  than 
B.  P.  Richardscm,  Jr.,  &  Company,  Incorporated,  as  to  whom 
the  suit  has  heretofore  been  dismissed,  and  the  pajrment  by 
the  defendant  The  American  Tobacco  Company  of  the  rea- 
sonable costs  and  counsel  fees  of  the  committees  organised 
for  the  protection  of  the  6  per  cent  bonds,  4  per  cent  bonds 
and  preferred  stock  of  The  American  Tobacco  Company,  is 
hereby  approved. 

It  is  further  ordered,  adjudged  and  decreed  that  the  de- 
fendants The  American  Tobacco  Company,  MacAndrews  & 
Forbes  Company,  American  Snuff  Company,  and  each  of 
them,  and  their  and  each  of  Uieir  officers,  directors,  servants, 
agcoits,  and  employees,  be  severally  enjoined  and  restrained 
as  in  said  plan  set  forth,  from  voting  stocks,  exercising  in- 
fluence or  control  over  other  companies  or  gaining  possession 
of  other  companies  through  the  use  of  securities  temporarily 
held  by  Uiem  respectively  under  said  plan  in  each  and  every 
case  in  which  it  is  provided  in  and  by  the  said  plan  that 
ajiy  of  said  three  last  named  defendants  shall  be  so  enjoined. 

It  is  further  ordered,  adjudged  and  decreed  that  such  books 
and  papers  of  the  defendants  The  American  Tobacco  Com- 
pany and  S.  Anargyros,  or  eittier  of  them,  as  relate  to  the 
suit  of  The  Ludington  Cigarette  Machine  Company  vs.  5. 
Anargyroe  and  The  American  Tobacco  Company y  or  the  sub- 
ject-matter thereof  or  any  part  thereof,  be  preserved  by  the 
said  defendants  respectively  until  after  the  accounting,  if 
any  shall  take  place  in  said  suit,  and  said  suit  shall  be  jflnally 
determined  and  ended. 
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It  18  fmrther  ocdered,  tctnidged  wd  decraed  that  Jurisdic- 
tion of  this  cause  is  retained  by  this  court  for  the  purpose 
of  making  such  other  and  further  orders  and  decrees,  if  any, 
as  may  become  necessary  for  carrying  out  the  mandate  of 
the  Supreme  Court 


Noyember  16, 1911. 


E.  HxNBT  Laoombb, 

Otrctdt  Judge. 
AisvxD  0.  Goxs, 

Giremt  Judge. 
H.  G.  Wabd, 

Cvrcuit  Judge. 
Walter  C.  Notes, 

Oirouit  Judge. 


[229]  UNITED  STATES  v.  STANDARD  SANITARY 
MFG.  CO.  ET  AL.- 

(District  Oonrti  B.  IX  Mlchtsin,  8.  D.    Mardi  8,  1911.) 

P47  Fed.  Rept.  229.] 

CmoHAi.  IjJLW  (I  42)— IXMumTT.— Act  F^.  25,  1908,  c  755,  82 
Stat  904  (U.  &  Comp.  St  Sqpp.  1909,  p.  1142),  as  am^aaea  by 
Act  June  30, 1906,  c  8920,  84  Stat  798  (17.  S.  Oomp.  St  Supp.  1909, 
p.  lies),  prohibitiiig  proeeeiitlon  for  a  tanmsaetion  conceming  which 
aceoaed,  in  obedtaioe  to  a  soI^Mnuu  gi^ei  testimony  in  a  proossdiiig 
under  the  Anti-Tmst  Law  ^Act  July  2^  1890^  &  647,  26  Stat  209 
[U.  8.  Comp.  St  1901,  p.  8200]),  does  not  immunize  persons  who 
haTe  filed  answers  under  oath  in  such  a  proceeding.^ 

The  Standard  Sanitary  Manufacturing  Company  and 
others  being  under  indictment,  the  govemment  demurs  to 
pleas  of  immunity.    Pleas  oyaruled. 

See,  also,  187  Fed.  282. 

Edwm  P.  OroevenoTy  Sp.  Asst  Atkj.  Gen.,  and  Frank  H. 
Waieamy  V.  8.  Atty. 

SUt&manj  Carpenter  and  But9eUj  Nobler  Jackson  and 
HvJbhardy  Lyon  and  Hunter^  and  McritB  Boeenthaly  for  de- 
fendanta 

•  For  opinion  in  equity  suit  (187  Fed.  282)  see  poii^  p.  256. 

FdT  optHlon  of  Circuit  Oourt  District  of  Maryland,  on  the  merits 
(in  IM.  — ),  see  f09t,  p.  Wk 

*  ByPatwis  copj  righted,  1911,  by  West  PuMishing  Oompany. 
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OpinioQ  dC  tlie  Oourt 
Dhosov^  IDMoiet  Judge  (flitiang  by  designfttiom)* 

The  act  of  February  25, 1903  (32  St.  L.  904),  as  amended 
June  30, 1906  (31  St  L.  798),  provides  that  no  person  shall 
be  prosecuted  for  or  on  account  of  any  transaction  conoem- 
ing  which  he,  in  obedience  to  a  subpoena,  gives  testimony 
under  oath,  in  any  proceeding  under  the  so-called  Sherman 
act  or  anti-trust  law. 

Before  the  filing  of  these  indictments,  the  respondents  h^re 
were  made  defendants  in  an  equity  suit  brought  by  the 
United  States,  under  section  4  of  the  anti-trust  law  to  enjoin 
the  same  alleged  combination  which  forms  the  basis  of  these 
indictments.  The  bill  did  not  waive  oath  to  the  answer,  and 
so,  in  legal  effect,  demanded  a  sworn  answer.  The  defend- 
ants did  answer  under  oath.  They  now  claim  freedom  from 
criminal  prosecution,  and  rely  upon  the  terms  of  the  immu- 
nity statute  above  recited. 

It  is  clear  that  the  answers  were  under  oath,  and  were  de- 
manded and  given  in  such  a  ^  (nrooeeding  under  "  the  Anti- 
Trust  Act  as  the  immunity  statute  ccmtemplates.  The  only 
questicm  is  whether  these  answers  constitute  ^^  testimony  (or) 
evidence  under  oath,*'  or  "  in  obedience  to  a  subpoena.'' 

[8S0]  It  is  also  dear  that  the  filing  of  the  answer  may  be 
thoyght  of  as  something  done  ^'  in  d>edience  to  a  subpoBna," 
because  it  is  required  by  law  as  a  step  following  upon  the 
issue  of  a  dianoery  subpoena. 

So,  too,  it  cannot  be  doubted  that  an  answer  under  oath 
was,  under  the  old  equity  practice  and  in  a  proper  case,  evi- 
dence, and  often  controlling  evidence,  upon  final  disposition 
of  an  equity  suit 

It  follows  that,  without  any  distortion  of  the  language  into 
grotesque  or  unknown  form  or  meaning,  the  respondents  can 
make  it  spell  immunity  in  this  case;  but  it  does  not  follow, 
even  under  the  rules  of  construction  of  criminal  statutes,  liiat 
respondents  must  have  a  favorable  interpretation  joat  be- 
cause such  interpretation  is  possible.  The  true  criterion  must 
be  the  fair  and  reasonable  meaning — ^the  sense  in  which  it  is 
probable  that  Congress  used  the  chosen  words. 

Under  the  equity  practice,  an  answer  is  a  pleading  as  is  a 
plea  or  demurrer.    This  is  the  primary,  and  in  the  ^rpioal 
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>  the  only,  fimetion  of  ihe  answer.  Uiider  certain  condi- 
tional it  took  on  a  aeecmdary  or  incidental  fnnetion,  and 
pfoflered  itsdf  as  evidence.  Hue  was  because  of  the  sitna^ 
tion  attendant  upon  a  bill  of  discovery.  Bills  of  discovery 
are  now  practically  unknown,  and  it  is  at  least  doubtful 
(particularly  under  this  section  4)  whether  such  a  bill  can 
now  be  maintained  at  all  without  aid  from  8(»ne  other 
ground  of  equity  jurisdiction.  It  is  not  to  be  inferred,  as 
respondents  say,  that  the  indiYidual  defendants  were  joined 
in  the  equity  suit  only  for  the  purpose  of  obtaining  dis- 
eoTeiy.  The  reascmable  inference  is  that  they  were  joined 
so  as  to  obtain  aa  effeotiTe  injunction. 

BiUs  of  discovery  being  substi^tially  discontinued,  the 
resulting  eridoitial  diaraeter  of  the  answer  has  practically 
disaiq>eared.  Skilled  equity  counsel  remembw  Obb  his- 
torical, but  obsolescent,  function  of  the  answer ;  but  probdbrly 
laymen  generally,  as  well  as  most  lawyers  in  the  code  states 
and  many  lawyers  in  other  states,  would  now  be  surprised 
to  be  told  that  an  ^  answer  "  is  "  teBtunony."  I  cannot  think 
Ihat  Congress  so  intended. 

The  same  conclusion  follows  friHn  considering  the  ^  sub- 
pcBoa''  subject.  The  coomion  understanding,  I  think,  of 
^giTing  te^mony  in  obedience  to  a  subpoena"  or  ^pro- 
ducing evidence  in  obedienee  to  a  sut^Msna,"  would  be  that 
reference  was  had  to  the  familiar  witnesses'  subpcena,  and 
not  to  the  equity  summons.  The  latter  meaning  is  not  im« 
possible,  but  is,  to  me,  strained  and  unnatural. 

Even  if  the  answer  is  '^  evidence,''  it  is  not  happily  de- 
soribed  as  ^  produced  in  obedience  to  "  the  subpoena.  True, 
the  subpoena  gives  the  defendant  notice  that  he  must  answer, 
bat  this  compalaxm  comes  not  from  the  writ  but  from  the 
rales  of  the  court  When  the  subperaia,  with  the  possible 
aid  of  coBtMupt  proceedij^[s,  has  produced  an  appearance^  it 
has  eodiaiisted  its  function  as  a  writ 

Further,  if  an  answer  may  be  thought  to  be  filed,  ^in 
obedience  to  "  the  subpoena  and  is  framed  with  evidential 
purpoea^  its  character  as  evidence  is  only  inchoate.  It  may 
never  hocomt  evidence.  It  must  be,  for  80  days,  subject  to 
eso^^ns,  and  then,  if  it  escapes  or  survives  exception,  ik 
must  wait  another  80  days  for  replicaticm  or  tat  setting 
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down.  Only  then  does  it  get  permanent  sUtns.  This  eonsid- 
[881]eration  does  not  seem  to  be  important,  but  it  empha- 
sizes the  difference  between  an  answer  and  ordinary  ^  testi- 
mony ^  or  **  evidence.'' 

It  is  not  condusive  against  a  plain  consbmcticm  that  it 
leads  to  rather  absurd  results  in  some  cases,  but  this  may 
fiimish  an  additional  reason  for  not  adopting  an  unusual 
meaning.  If  respondents  are  right,  immunity  results  from 
a  sworn  answer  to  a  bill  not  waiving  the  oath,  but  it  does 
not  result  from  an  unsworn  answer  to  the  same  bill,  nor  from 
an  answer,  sworn  or  unswcMm,  to  the  same  bill  containing  a 
waiver,  nor  from  a  sworn  plea  to  the  same  bill  in  either  form, 
though  all  these  answers  and  this  plea  mig^t  contain  an 
identical  disclosure.  The  injury  to  d^endants  is  the  same  in 
each  supposed  case;  for  an  admissicm  can  be  used  against  the 
person  admitting  just  as  well  in  one  case  as  in  the  other. 
It  is  not  likely  that  immunity  was  intended  to  dq>end  on 
whether  a  pleader  omitted  to  waive  an  oath,  or  that  it  is  im- 
porttot  whether  such  omission  was  deliberate  or  inadvertetit. 

I  see  no  significance,  helpful  to  resp<mdents,  in  the  fact 
that  in  this  immunity  statute  relerenoe  is  made  to  persons 
who  gave  testimony,  and  in  the  commerce  and  labor  statute 
reference  is  made  to  persons  who  ^  gave  testimony  as  wit- 
nesses." Although  possible  reaaons  are  suggested  for  a  dis- 
tinction, I  see  no  substantial  reason,  and  I  should  draw  the 
inference  that  CSongress  uses  the  two  phrases  indiscriminately, 
intending  that  one  diould  mean  the  same  as  the  other. 

Respondents  urge  that  the  full  right  of  immunity  must  be 
maintained,  else  the  government  cannot  get  the  information 
necessary  to  convict  This  is  true;  but  it  does  not  aid  in 
deciding  what  this  act  means.  I  feel  confident  that  the  ccm- 
struction  I  have  ad<^)ted  will  not  cripple  uiy  necessary  gov- 
ernmental activity.  I  have  not  been  able  to  conceive  a  case 
where  it  will  be  necessary  to  get  information  regarding  a 
crime  by  filing  a  bill  and  demanding  answer  under  oath. 

Defendants  under  such  a  bill  as  was  filed  here  nri  not,  with 
my  construction  of  this  immunity  statute,  in  danger  of  losing 
any  constitutiotial  rights.  They  may  absolutely  refuse  to 
incriminate  themselves  by  any  statement,  l^  whatever  name 
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H  may  be  called,  and  with  or  withoat  oath.  It  may  not  be 
pleasant  to  take  this  position,  but  such  is  the  constitutional 
method  of  preserving  a  constituticmal  right 

There  is  no  difference  between  the  respectiye  pleas  of  the 
different  individual  respondents,  and,  with  my  view  of  the 
statute,  no  difference  between  the  seven  different  pleas  of 
each  respondent.  In  so  far  as  pleas  6,  0,  and  7  go  beyond 
the  first  four,  they  state  either  legal  conclusions,  immaterial 
matters,  or  matters  of  defense  under  a  general  plea  of  not 
guilty.    All  the  pleas  of  immunity  will  be  overruled. 


[8«8]  UNITED  STATES  v.  STANDARD  SANITABY 
BfFG.  CO.  ET  AL.- 

(Circuit  Oourt,  B.  D.  PennigrlTania.    Aprfl  22,  1911.) 

[1S7  IM.  Bep.,  282.] 

OouBTS  (I  849)—MAsnas— JvBisDionoN— Takzvg  TasmioifT  in 
DzroBHT  DiSTBicv.— Wbere  an  qyamfner  is  appointed  by  the  court 
of  tke  district  in  which  the  suit  is  poiding,  as  authorised  by  equity 
rule  07,  to  take  testimony,  he  may  lawfully  discharge  his  duty  in 
'  dMrlet;  the  court  of  that  district  being  authorized  to  issue 
I  conaaoding  persons  residing  within  the  district  to  ai^Mar 
and  testUly  before  such  eKamtner  or  master.^ 

[Bd.  Note. — For  other  cases,  see  Ck>urt8,  Dec  Dig.  I  849.] 

OousTS  (I  849)— Masters— JuMflDionoN—TAKiifo  Testimont  ih 
DurFEEBUT  DiSTBiOT. — ^Where  a  master  is  appointed  to  take  testi- 
mony in  the  district  in  which  a  suit  is  pending,  and  proceeds  to  take 
testimony  in  another  district,  persons  living  in  the  latter  district 
whose  legal  domicile  is  elsewhere,  may  be  compelled  to  appear,  and 
any  person  foun£  in  such  district,  who  answers  a  subpoena  and 
appears  before  the  examiner,  may  be  lawfully  examined. 
[Bd.  Note.— F6r  other  cases,  see  Ck>urts,  Dec  Dig.  I  349.] 

OouRS  (I  849) — ^BzAmKAVioir  Bbtobb  llABm---O0KEciNa  Witness — 
liATBOAUTT  OF  Tbrhcovt.— Where  witnesses  appear  before  a 
master  taking  testimony  in  a  dlstzict  other  than  that  In  whidi  he 
was  appointed,  and  on  his  refusing  to  answer  questions  an  appli- 
cation is  made  to  the  court  of  such  district  to  coerce  the  witness,  it 
is  the  duty  of  such  judge  to  compel  the  production  of  the  evidence, 

'For  opinion  in  Criminal  Case  (187  Fed.  229)  see  anU,  p.  251. 
For  opinion  of  Circuit  Court,  District  of  liaryland  (191  Fed.  — )• 

see  post*  P^  896. 
»«yllabiM  osfyiMhtad,  lttl«  by  West  Pdbltiblng  Oompcny. 
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AHhoogh  tlie  Jndge  deems  it  iiwompetait,  IrreleTant,  or  Inmntertid, 
onlosB  the  witneoB  or  tbe  eyidence  is  pilTiksed,  or  it  clotclj  antf 
afflrmatiyely  appears  that  it  cannot  be  competuU;  mate^U  or  rele- 
yant  and  tliat  it  would  be  an  abnse  of  process  to  conipel  its 
production. 

[Bd.  Note. — For  other  cases,  see  Oonrts,  Dec  Dig.  I  S49.] 
OtiMiNAL  JjJkw  (I  42) — ^Imcxmrrr— PnrynxQK  as  WiTNBss-^fiBiCAii 
Aim-TKUST  AoT— STATuns— OoNSfiBVonoN.— The  Sbscman  Act 
(Act  Cong.  Feb.  25, 1903,  c  755,  82  SUt  904  [U.  S.  Ocunp.  8t  Boppt 
1909,  p.  1142]),  as  amended  by  Act  June  SO,  1906,  c  8920,  84  Stot 
798  (U.  S.  CJomp.  St  Supp.  1909,  p.  1168),  proyides  that  for  the 
enforcement  of  the  proyisions  of  the  act  a  iQ>ecilled  sum  was  appro- 
priated to  employ  special  counsel  to  conduct  proceedings,  suits^  and 
prosecutions  thereunder,  proyided  that  no  person  shall  be  prose- 
cuted or  subjected  to  any  penalty  or  forfeiture  fbr  or  oo  acQoimt 
of  any  transaction,  matter,  or  thing  conoemlng  which  he  might 
testify  in  any  proceeding,  suit,  or  prosecution  und^  the  act,  etc. 
Htid  that,  though  the  act  applies  to  witnesses,  whether  called  in  a 
criminal  or  a  ciyil  suit,  it  did  not  extend  immunity  to  witnesses 
called  by  the  defense  in  a  ciyil  suit  to  restrain  alleged  ylolations  of 
the  act,  eqpedally  to  defendants  called  by  co-deftedants,  the  effect 
of  which  would  be  to  render  the  statute  abortiya 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Dec  Dig.  I  42.] 

Suit  by  the  United  States  against  the  Standard  Sanitary 
Manufacturing  Company  and  others  to  restrain  the  oonUau- 
ance  of  oertain  alleged  conspiracies  and  agreements  in  re- 
straint of  interstate  commerce  in  sanitary  enameled  iron 
ware.  On  motion  of  the  Colwell  Lead  Company  and  others 
to  compel  their  co-defendants,  Max  Goebel  and  certain  others, 
to  answer  questions.    Denied« 

See,  also,  187  Fed.  229. 

[8S8]  Edvnn  P.  GhroBvenor^  Sp.  Asst  Atty.  Gten.,  and 
George  W.  Wickershamy  Atty.  Gen.,  for  the  United  States. 
Robert  B.  Honeyma/r^  for  defendant  Colwell  Lead  Co. 
Herbert  NobUj  for  defendant  witnesses. 
Hillary  (7.  Meetymer^  itat  McCrom  and  Gates. 

HoLLAin>,  District  Judge. 

This  is  a  motion  by  defendants  Golwell  Lead  Company, 
Jesse  T.  Duryea,  and  Bert  O.  Tilden  to  compel  co-defendants 
Max  Goebel,  Lloyd  G.  McCrum,  Howard  T.  Gates^  Fianois 
J.  Torrance,  and  TheodcMre  Ahrens  to  anaww  cartain  qves- 
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tions.  The  motion  is  made  in  a  suit  in  equity,  instituted  at 
Baltimore  July  21, 1910,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  and  brought  under  sec- 
tion 4  of  the  l^ierman  Anti-Trust  Act,  to  restrain  the  con- 
tinuance of  certain  alleged  conspiracies  and  agreements  in 
restraint  of  interstate  trade  and  commerce  in  sanitary  enam- 
eled ironware. 

There  are  about  34  individuals  and  16  corporations  defend- 
ants in  this  suit.  Tlie  same  individuals  and  corporations, 
charged  with  having  combined  and  conspired  in  restraint  of 
interstate  trade  in  sanitary  enameled  ironware,  were  indicted 
on  December  7,  1910,  by  the  federal  grand  jury  for  the 
eastern  district  of  Michigan.  The  indictments  and  the  bill  in 
equity  relate  to  the  same  matters  and  transactions. 

In  the  Baltimore  suit,  in  which  this  motion  arose,  a  special 
examiner  was  appointed  by  the  court  October  22,  1910,  by 
agreement,  ^to  take  and  report  to  the  court  the  evidence 
adduced  or  offered  by  the  petitioner  and  the  defendants,  re- 
spectively, with  full  authority  as  such  special  examiner  ac- 
cording to  the  rules  and  practice  in  such  case  made  and 
provided.''  The  order  further  provides  ^^  that  said  examiner 
may,  upon  application  of  any  of  the  parties,  hold  such  hear- 
ings and  receive  testimony  in  behalf  of  any  party,  at  such 
time  and  such  place  without  the  district  of  S^ryland  as  he 
may  designate  and  appoint";  due  notice  being  required. 
The  ord^  also  provides  ^that  the  respective  parties  may 
from  time  to  time  agree  as  to  the  time  and  place  of  taking 
proofe  outside  of  the  district  of  Maryland." 

The  government  completed  the  taking  of  its  testimony  on 
December  21, 1910,  and  on  February  14, 1911,  the  defendants 
commenced  Uie  taking  of  testimony,  and  there  have  been 
hearings  from  time  to  time  for  this  purpose. 

The  defense  of  the  Colwell  Lead  Company,  Duryea,  and 
Tilden,  set  up  by  their  answer  to  the  bill,  upon  which  they 
now  rely,  is,  in  the  main,  identical  with  that  of  the  other 
defendants.  Tliere  are,  however,  some  minor  differences, 
affecting  particularly  the  manner  of  doing  business  by  the 
company;  and  it  ins^  that  there  is  a  necessity  for  it  to  call 
the  other  defendants  to  prove  Uieee  allegations.  The  com- 
96825*— VOL  4—17 17 
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paBjy  Mr.  Duryea,  and  Mr.  Tilden  are  represented  in  this 
motion  by  separate  counsel;  and  the  question  here  involved 
arose  on  April  4  at  a  hearing  in  Philadelphia,  called  by  their 
counseL  The  testimony  was  being  taken  by  the  examiner 
appointed  by  the  Maryland  court  Subpoenas  had  duly  issued 
from  this  court,  and  five  witnesses  were  put  upon  the  stand, 
each  one  of  whom  is  a  defendant  in  the  criminal  [S34]  pro- 
ceeding and  in  the  bill  in  this  case.  None  of  these  witnesses 
objected  to  appearing  as  such  before  the  examiner  at  Phila- 
delphia, and  no  objection  to  the  taking  of  testimony  was 
made  by  the  witnesses  themselves  or  the  government  until 
after  they  had  refused  to  answer.  All  of  them  reside  at 
points  more  than  100  miles  from  the  district  of  Maryland, 
although  none  reside  in  this  district.  They,  however,  ap- 
peared in  answer  to  a  subpcena  before  the  examiner  at  a  place 
agreed  upon  by  the  parties,  and  refused  to  answer  certain 
questions  put  to  them  by  counsel  for  the  Colwell  Lead  Com- 
pany, upon  the  ground  that  their  answers  might  incriminate 
them.  Thereupon  counsel  for  the  company  moved  this  court 
to  compel  them  to  answer,  and  the  government  contends  that 
this  court  has  no  jurisdiction  to  entertain  this  motion,  because 
none  of  the  witnesses  reside  in  this  district 

From  the  statoient  in  the  government's  brief,  I  take  it  that 
the  taking  of  testimony  at  Philadelphia  before  the  examiner, 
on  the  4Ui  day  of  April,  had  been  agreed  upon  by  the  govern- 
ment and  counsel  for  the  company;  and  from  the  affidavit 
filed  by  the  latter's  coimsel  it  appears  that  the  names  and  the 
places  of  residence  of  the  witnesses  to  be  examined  on  behalf 
of  the  c<Hnpany  at  the  meeting  were  given  to  the  Assistant 
Attorney  General  a  day  or  more  before,  so  that  the  govern- 
ment was  in  possession  of  the  information  as  to  the  legal 
domicile  of  the  witnesses  to  be  examined,  and  was  also  in- 
formed that  the  testimony  of  these  witnessee  would  be  taken 
before  the  examiner  at  this  meeting.  The  government  ap- 
peared, but  raised  no  objection  to  the  examination  of  these 
witnesses  here  upon  the  ground  that  the  legal  residence  of  the 
respective  witnesses  was  without  this  district 

1.  It  has  been  determined  that  the  appointment  of  a  master 
or  examiner  by  the  court  of  the  district  where  the  suit  is 
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pending,  under  the  sixty-seventh  rule  in  equity,  to  take  testi- 
mony, may  lawfully  discharge  this  duty  in  another  district, 
and  that  the  court  in  the  latter  district  is  empowered  to  issue 
subpoenas  commanding  persons  residing  in  the  district  to 
appear  and  testify  before  such  examiner  or  master.  In  re 
Steward  (C.  C.)  29  Fed.  813;  Bose's  Code  of  Fed.  Procedure, 
§  1087b;  Johnson  Steel  Street  BaU  Co.  v.  North  Branch 
Steel  Co.  (C.  C.)  48  Fed.  191;  White  v.  Toledoj  etc.,  Co.^  79 
Fed.  184, 136,  24  C.  C.  A.  467. 

2.  Persons  who  are  living  in  the  latter  district,  whose  legal 
domicile  is  elsewhere,  can  be  compelled  to  appear  {In  re 
Steward,  supra),  and  any  person  found  in  the  latter  district 
who  answers  a  subpoena  and  appears  before  the  examiner, 
may  be  lawfully  examined  {Blood  v.  Morrin  [C.  C]  140  Fed. 
918;  Mutual  Ben.  Life  Ins.  Co.  v.  BoUson,  58  Fed.  782, 
7  C.  a  A,  444,  22  L.  R.  A.  325). 

If  the  witnesses  were  lawfully  examined  here,  this  would 
be  the  proper  tribunal  to  entertain  this  motion;  but  it  is 
farther  urged  by  the  government  that,  even  if  this  court  can 
properly  consider  the  motion,  Uie  witnesses  should  not  be  re- 
quired to  answer,  because  the  questions  put  to  them  by  coun- 
sel for  the  Colwdl  Lead  Company,  which  they  have  refused 
to  answer,  are  neither  relevant  nor  material. 

3.  It  is  urged  that  the  amended  answer  of  the  company. 
Duryea,  and  TUden  sets  up  no  separate  defense  from  that  of 
the  otiier  defend  [236]  ants,  except  in  minor  details,  in  sup- 
port of  which  the  questions  put  to  the  witnesses  were  not  at 
all  relevant  or  material ;  but  this,  we  think,  is  not  a  matter 
into  which  this  court  may  inquire. 

**  It  la  not  the  doty  of  an  auxUlary  court  or  Judge,  witbln  whose 
Jnrladiction  testimony  la  being  taken  In  a  ault  pending  in  the  court 
of  another  district,  to  consider  or  determine  the  competency,  mate- 
rlaUty,  or  rderancy  of  the  evidence  whidi  one  of  the  parties  seeks 
to  elictt  It  la  the  dnty  of  such  a  court  or  judge  to  compel  the  pro- 
duction of  the  evidence,  although  the  judge  deems  It  incompetent, 
Irrelevant,  or  immaterial,  unless  the  witness  or  the  evidence  is  privi- 
leged, or  it  clearly  and  affirmatively  appears  that  the  evidence  aought 
cannot  possibly  be  competent,  material,  or  relevant,  and  that  it 
would  be  an  abuse  of  the  process  of  the  court  to  compel  its  produc- 
tlOD."  Bleasa  t.  GorKa^toi^  e2  U.  &  1,  28  L.  Bd.  621;  D9wagUo  Mfg. 
Co.  T.  Lockrm,  148  Fed.  211  [74  a  a  A.  841]. 
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Having  concluded  that  the  testimony  offered  does  not  so 
dearly  and  affirmatively  appear  to  be  iirelevant  and  immate- 
rial as  to  warrant  its  exclusion,  and  Uiat  the  motion  is  prop- 
erly entertained  by  this  court,  it  follows  that,  if  ihe  witnesses 
are  entitled  to  an  immunity  from  prosecution  under  Uie  act 
of  Congress  of  February  25, 1908  (82  Stat  904,  c.  765  [U.  S. 
Comp.  St.  Supp.  1909,  p.  1142]),  and  its  supplement  (Act 
June  80, 1906,  c  8920,  84  Stat  798  [U.  S.  Comp.  St  Supp. 
1909,  p.  1168]),  they  will  be  compelled  to  answer,  notwith- 
standing they  have  claimed  their  privilege  of  silence  under 
the  provisions  of  the  fifth  amendment  to  Uie  Constitution. 

The  Colwell  Lead  Company  insists  that  the  testimony  of 
these  witnesses  is  important  in  support  of  its  defense.  The 
government,  however,  contends: 

**  That  not  one  of  these  questionfl  la  material  to  the  defense  of  the 
company,  or  of  Mr.  Doryea  or  Mr.  Tilden,  hot  that  each  of  the  qiies 
tlons  Is  addressed  to  the  witness  defendant  for  the  sole  purpose  of 
haying  him  incriminate  himself  and  thereby  gain  immanity." 

Accordingly,  the  Assistant  Attorney  General,  for  the  gov- 
ernment, notified  each  witness,  as  he  was  called,  that  as  the 
transactions  being  inquired  into  in  this  dvil  suit  are  the 
same  transactions  whidi  are  the  subject  of  Uie  Detroit  in- 
dictments, it  was  probable  that  anyUung  he  (the  witness) 
might  say,  which  would  be  material,  would  incriminate  him. 
He  was  accordingly  advised  that,  relying  upon  ttie  fifth 
amendment,  he  might  refuse  to  answer  questions  upon  these 
matters.  He  was  further  advised  that,  if  he  did  answer,  he 
would  waive  his  constitutional  privilege,  and  would  gain  no 
immunity  thereby,  and  that,  if  counsel  insisted  that  he  an- 
swer, he  should  refuse  until  the  court  ordered  him  to  do  so. 
Thereupon  the  several  defendants  answered  certain  questions, 
but  refused  to  anawer  others,  and  this  proceeding  is  to  deter- 
mine whether  they  AbII  be  cmhred  by  the  court  to  answer 
sudi  other  questionsL 

4w  The  immunity  statutes  which  are  pertinent  are  those 
enacted  for  Uie  enforcement  of  the  provision  of  the  Sherman 
Act  They  are  the  act  of  February  25, 1908,  and  the  amend- 
ment of  June  80, 1906.   The  Supreme  Court  held  in  Hale  v. 
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HenkO,  201  U.  S.  48,  26  Sup.  Ct  870,  50  L.  Ed.  652,  that 
the  language  of  the  act  of  February  25,  1903,  is  sufficiently 
broad  to  give  immunity  to  a  witness  summoned  on  be- 
[S36]half  of  the  government,  and  that  a  witness  so  called  is 
obliged  to  answer.  The  only  question,  therefore,  involyed 
in  this  case,  is  whether  the  immunity  provision  under  consid- 
eration applies  to  these  witnesses  called  by  a  defendant.  If 
the  act  extends  immunity  to  them,  they  must  answer.  They 
will  not  be  permitted  to  claim  their  constitutional  privilege 
of  silence.  Brovm  v.  WalkeVj  161  U.  S.  591, 16  Sup.  Ct.  644, 
40  L.  Ed.  819.  Was  it,  Uien,  the  intention  of  Congress,  in 
enacting  this  immunity  legislation  for  the  purpose  of  enforc- 
ing Uie  Sherman  Act,  to  extend  its  provisions  to  include 
witnesses  called  by  the  defense  in  any  proceeding,  suit,  or 
prosecution  under  the  act?  Omitting  all  the  parts  of  the 
immunity  legislation,  except  Uiat  with  which  we  are  con- 
cerned in  this  case,  it  reads  as  follows: 

••That  for  the  enforcement  of  the  provisions  of  the  act  entitled 
•  •  •  'An  act  to  protect  trade  and  commerce  against  unlawful  re- 
ftralnts  and  monopolies/  *  *  *  the  sum  of  |000,000  *  *  *  Is 
hentj  aroroprlated  *  *  *  to  employ  special  counsel  •  •  • 
to  eoDdaet  proceedings,  salts  and  prosecotlons  under  said  act,  •  •  • 
proTlded  that  no  person  ahaU  be  prosecuted  or  be  subjected  to  any  p^- 
alty  or  forfeiture  for  or  on  account  of  any  transaction,  matter  or 
thing  concerning  which  he  may  testify  In  any  proceeding,  suit  or  prose- 
cution under  said  act  •  •  •  And  the  amendment  enacted  June 
80th,  1906,  proYldes  that  Immunity  shaU  extend  only  to  a  natural  per- 
son, who.  In  obedience  to  a  subpoena,  gives  testimony  under  oath  or 
produces  OTldence,  documentary  or  otherwise,  under  oath." 

It  is  unnecessary,  in  disposing  of  this  motion,  to  inquire 
into  the  question  as  to  whether  Congress  intended  to  restrict 
the  provisions  of  the  act  to  give  immunity  only  to  witnesses 
called  by  the  government  Tlie  question  here  is  whether  or 
not  Coi^ress  intended  to  give  immunity  from  prosecution 
under  the  Sherman  Act  to  persons  who  are  defendants  in 
suits  and  prosecutions  instituted  by  the  government  who  are 
called  as  witnesses  by  their  co-defendants.  Such  a  construc- 
tion of  tlM  act  of  1908  and  its  amendment  would  result  in 
prmcdcally  wiping  out  the  oriminal  provisions  of  the  Sher- 
man Actr 
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The  main  issae  in  the  bill  filed  under  section  4  of  tiie  act  is 
the  criminal  fact  upon  which  the  indictments  are  founded 
under  section  1.  If  the  immunity  can  be  claimed  in  a  civil 
proceeding  under  the  act^  there  seems  to  be  no  reason  why  it 
may  not  be  claimed  in  a  criminal  proceeding  for  the  same 
cause  of  action.  If  these  defendants  can  be  called  by  their 
co-defendants  as  witnesses  in  a  dvil  suit,  they  can  be  cidled  by 
their  co-defendants  as  witnesses  in  the  pending  criminal  pros- 
ecution. Any  witness  to  which  the  act  e2ctends  the  immunity 
can  be  called  in  a  criminal  or  a  civil  suit.  There  is  no  ques- 
tion but  that  any  vritness  called  by  the  government  in  a 
civil  suit  can  as  well  be  called  in  a  criminal  proceeding  and 
compelled  to  answer.  Equally  true  would  it  be  that  any 
other  party^s  inmiuned  witnesses  (if  there  are  any  under  Uie 
act)  could  be  called  in  either  a  dvil  or  criminal  proceeding 
and  receive  immunity. 

I^  then^  it  was  the  intention  of  Congress  to  permit  de- 
fendants to  call  each  other  and  give  Uiem  immunity,  it  is 
clear  that  the  power  to  do  so  extended  as  well  to  civil  pro- 
ceedings as  to  criminal  prosecutions.  Was  such  the  inten- 
tion? If  it  was,  it  enables  a  defendant  in  either  a  civil  suit 
or  criminal  prosecution  under  the  act  to  be  called  as  a  witness 
for  a  co-defendant,  and  thereby  become  immuned  against 
[237]  the  conviction  under  the  indictment,  and  each  de- 
fendant could  call  the  other,  imtil  they  brought  about  an  im- 
munity of  all  the  defendants  in  the  indictment.  It  would 
follow  Uiat  no  conviction  under  the  act  could  in  any  case  be 
had,  because  the  trial  of  the  offenders  would  simply  afford 
Uiem  the  opportunity  of  calling  each  other  as  witnesses,  and 
the  result  of  the  trial  would  be  an  expensive  performance 
on  Uie  part  of  the  government  to  enable  the  defendants  to 
secure  immunity.  Such  a  construction,  leading  to  the  absurd 
and  unreasonable  results  indicated,  cannot,  under  the  author- 
ities, be  adopted  by  this  court,  wh«i  the  statute  is  susceptible 
of  a  rational  construction,  such  as  will  enable  a  pn^r  and 
effective  enforcement  of  all  the  provisions  of  the  act 

But,  aside  from  the  absurd  results  flowing  frcmi  such  a  oon- 
struction,  the  language  of  this  immunity  statute  would  indi- 
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cate  that  drngreas  did  not  intend  the  act  should  reoeiTS  the 
constmction  placed  upon  it  by  counsel  for  the  Colwell  Lead 
Ooknpany.  It  opens  with  a  statement  that  the  enactm^it  is 
^  for  the  enforcement  of  the  provisions  "  of  the  Sherman  Act, 
among  other  acts  mentioned  in  the  enacting  clause,  and  there 
is  an  appropriation  nutde  for  the  purpose  of  enabling  the 
Attorney  (General  ^  to  conduct  proceedings,  suits  and  prose- 
cutions ^  under  the  Sherman  Act  and  the  other  acts;  and  in 
order  that  the  provisions  of  these  acts  may  be  enforced,  there 
is  a  proviso  granting  immunity  to  certain  persons  against 
prosecuticm  ^^  on  account  of  anything  concerning  which  they 
may  testify  *  *  *  in  any  proceeding,  suit  or  prosecu- 
tion **  under  these  acts.  The  primary  object  apparently  for 
the  enactment  of  this  l^islaticm  was  ^^  the  enfmroement  of 
the  provisions  of  the  Sherman  Anti-Trust  Act,**  together 
vdth  the  others  mentioned;  but  there  is  nothing  to  indicate 
that  it  was  the  intention  of  the  makers  of  the  law  to  extend 
the  privilege  of  immunity  to  witnesses  called  by  the  defense, 
especiaUy  defendants  called  by  co-defendants  in  a  suit  insti- 
toted  by  the  government.  It  was  not  for  the  purpose  of  aid- 
ing the  defense  in  ^'  proceedings,  suits  or  prosecutions  ^  un- 
der the  act,  but  for  the  purpose  of  ^^  enforcing  the  provi- 
sions "  of  the  acts,  that  the  immunity  clause  was  created. 

Failing  to  find  any  warrant  in  the  language  used  by  Con- 
gress for  the  construction  insisted  upon  by  the  Colwell  Lead 
Company,  and  in  view  of  the  unreasonable  and  ab^rd  re- 
sults which  would  be  brought  about  by  such  a  view  of  the 
enactment,  it  is  our  duty,  as  was  said  in  Beg  v.  Skeen^  8 
Cox's  Criminal  Cases,  148,  to  put  that  construction  on  the 
language  of  the  act  which  will  make  it  effectual,  and  not 
make  it  abortive. 

We  hdd  that  it  was  not  the  intention  of  Congress,  in  pass- 
ing the  immunity  act  for  the  enforcement  of  the  provisions 
of  the  Sherman  law,  either  in  civil  or  criminal  proceedings, 
to  extend  immunity  to  defendants  called  as  witnesses  by  co- 
defendants  to  testify  in  the  latter's  behalf,  so  that  the  motion 
to  compel  the  witnesses  to  answer  the  questions  is  overruled 
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[5221      LAWLOR  ET  AL  v.  LOEWE  ET  AL« 

(dremt  Court  of  Appeals,  Second  Oirenlt,  April  10.  191L    F^OtUm 
tor  Rehearing,  May  8,  Iflll.) 

[187  Fed.  Bep.  622.] 

MoNOPouKB  (t  12)— Combination  in  Rbbtbaint  or  Intbbstati  Com- 
icuoB— BoTOOTT. — If  It  be  shown  that  Indivldnals  have  combined 
together  to  induce  a  mannfactorer  ttigaged  In  Interstate  commerce 
to  condnct  his  business  as  they  wish,  and  npon  his  refusal  further 
combine  not  only  to  prevent  him  from  manufticturing  articles  in- 
tended for  interstate  commerce,  but  also  to  prevent  his  vendees  in 
other  states  from  reselling  the  articles  which  they  had  imported 
from  the  state  of  manufacture^  or  from  farther  negotiatiiig  for  the 
purchase  and  intertransportation  of  such  articles,  the  combiners  in- 
tending thereby  to  destroy  or  obstruct  an  existing  interstate  traffic, 
such  combination  of  individuals  must  be  held  to  have  essoitially 
obstructed  the  free  flow  of  commerce  between  the  states,  and  is  in 
violation  of  Anti-Trust  Act  of  July  2,  1890,  c  647,  26  SUt  200 
(U.  S.  Ck>mp.  St  1901,  p.  8200),  and  when  such  obstruction  is  shown 
to  have  brought  about  an  injury  to  a  person's  business,  damages 
may  be  recovered,  although  the  impaling  motive  of  the  combination 
was  an  effort  to  better  the  condition  of  the  combiners,  which,  except 
for  the  anti-trust  act,  might  be  proper  and  lawful.* 

[Bd.  Note. — For  other  cases,  see  Monopolies,  Dec  Dig.  1 12.] 

TiADK  Unions  (I  4) — Aodits  or  Labob  Omanisation — ^Liabilitt  or 
MxifBXBs  roB  UNLAwruL  AoTS.-^A  clause  in  the  constitution  of  a 
labor  organisation  which  provides  that  certain  of  its  officers  "  shall 
use  all  the  means  in  their  power  "  to  bring  nonunion  shops  into  the 
trade,  does  not  necessarily  imply  that  these  officers  shall  use  other 
than  lawful  means,  and  the  tnct  alone  that  a  member  contributes 
money  to  the  support  of  the  organisation  does  not  make  him  req;KMi- 
sible  as  a  principal  for  unlawful  acts  of  the  oflkcers  or  their  ag^ts, 
but  in  order  that  his  contributions  shall  have  such  ^ect  something 
more  must  be  shown,  as  that  unlawful  means  had  been  so  frequently 
used  with  the  express  or  tacit  approval  of  the  association  that  its 
agents  were  warranted  in  assuming  that  they  might  use  muA  means, 
and  that  the  associa[M81tion  and  Its  individual  members  would 
approve  or  tolerate  such  use,  whenever  the  end  sought  to  be  attained 
might  be  best  attained  thereby. 
lEd.  Note. — For  other  cases,  see  Trade  Unions,  Dec  Dig.  I  4.] 

*  For  former  opinions  in  this  case,  see  (148  Fed.  Bep.,  024)  VoL  8, 
p.  41 ;  (208  U.  a,  274),  vol  8,  p.  824. 

*  fiyUabos  copyrighted,  1911,  by  West  Publishing  Company. 
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IfoNOPOLiaB  (t  28)— AonoH  ra  Damages  AeAnrsr  CtoicBOfATioir  nr 
Bbbteaiht  of  Irtdstati  Ck>MifBOK — QuKsnoNs  roB  JuBT. — In  an 
aetioo  to  diargt  deftedanto,  as  members  of  varions  local  nnUms 
of  a  labor  organisation,  with  liability  for  acts  of  agents  of  the 
organizatioii  on  the  ground  of  a  combination  in  restraint  of  inter- 
state commerce  in  Tiolation  of  Anti-Tmst  Act  of  July  %  IBOO,  c  647, 
I  1,  26  Stat  209  (U.  B.  Ck>mp.  St  1901,  p.  8200),  where  there  was 
conflicting  testimony  as  to  their  knowledge  of  soch  acte  and  other 
eridence  from  which  inferences  must  be  drawn,  the  qaestion  of 
liability  was  for  the  Jury,  and  it  was  error  to  withdraw  such  ques- 
tion from  them  and  to  submit  only  the  qaestion  of  damages. 
[Ed.  NotSL — ^For  other  cases,  see  Monopolies,  Dec  Dig.  I  26.] 

TsADB  Unions  (I  9)— Action  to  Ghaboi  Pbinoepal  vox  Acts  or 
A^ — B?iDSNOB. — In  an  action  to  charge  m^nbers  of  a  labor  or- 
ganisation indlTidually  with  liability  because  of  alleged  unlawful 
acte  of  agenta  sent  out  by  the  organization,  evidence  that  defendante 
paid  does  to  the  organisation  after  senrice  of  the  complaint  is  not 
competent  cither  as  showing  ratiflcatioQ  by  defendante  of  the  acte 
of  such  agente  or  that  such  acte  were  authorized  when  committed. 
[Bd.  Note. — ^For  other  cases,  see  Trade  Unions,  Dec  Dig.  I  9.] 

BviDDfCB  (I  817) — Hkabsay. — In  an  action  by  a  manufacturer  doing 
an  intersteto  business  against  members  of  a  labor  organization  to 
diarge  them  with  liability  under  Anti-Trust  Act  of  July  2,  1890, 
e.  6i7,  I  7,  26  Stet  210  (U.  &  Oomp.  8t  1901,  p.  8202),  one  of  the 
TMations  of  the  act  charged  being  that  defendante  combined  to 
prevent  customers  of  plaintiff  in  other  stetes  from  buying  his  goods 
by  means  of  threate  or  boycott,  eto.  testimony  of  plaintiff's  salesmen 
that  customers  told  them  of  such  threats,  made  by  persons  claiming 
to  represent  defendant  organisation,  was  incompetent  as  hearsay. 

[SML  Nota— For  other  cases,  see  Bvidenoe^  Gent  Dig.  %%  1174- 
1200;  Dee.  Dig.  I  817.] 

In  Error  to  the  CSrcuit  Court  of  the  United  States  for  the 
District  of  Connecticat 

Action  at  law  by  D.  E.  Loewe  and  others  against  Martin 
Lawlor  and  othera  Judgment  tor  plaintiffs,  and  defendants 
bring  error.    Refversed. 

This  cause,  an  acticHi  for  damages  under  the  anti-trust 
act,  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  Circuit  Court,  District  of  Connecticut,  for  $282,240.12 
in  fiavor  of  defendants  in  error,  who  were  plaintiffs  below. 
The  yerdict  on  which  this  judgment  was  entered  was  prac- 
tically directed  by  the  coifft,  who  left  to  the  jury  merely 
die  matter  of  damages,  as  the  ^  only  question  with  which 
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they  could  properly  concern  themselves.^    The  jury  aaseflsed 
the  damages  at  $74,000,  which  amount  the  oourt  tieUed. 

Alton  B.  Parherj  F.  L.  MtdhoUand^  and  Jo/m  K.  B4meKj 
for  plaintiffs  in  error. 

Walter  G.  Merritt  and  Daniel  Davenport^  for  defendants 
in  error. 

Before  La€X>mbe,  Cozb,  and  Noxxs,  Circuit  Judges. 
[624]  Laoombe,  Circuit  Judge. 

L  The  complaint  is  printed  in  full,  and  the  cause  of  action 
thoroughly  discussed  in  Loewe  v.  Lawlar^  208  U.  S.  274, 
26  Sup.  Ct  801,  52  L.  Ed.  488,  where  the  demurrer  to  the 
complaint  was  disposed  of.  Reference  to  that  opinion  suffi- 
ciently indicates  the  issues  involved  on  the  trial.  The  de- 
cision also  has  fixed  the  law  of  this  case.  It  is  needless  to 
inquire  whether  boycotts  generally,  or  this  particular  va- 
riety of  boycott,  are  or  are  not  unlawful  at  common  law,  or 
under  the  statutes  of  some  particular  state.  If  it  be  shown 
that  individuals  have  combined  together  to  induce  a  manu- 
facturer engaged  in  interstate  commerce  to  conduct  his  busi- 
ness as  they  wish,  and,  upon  his  refusal,  further  combine  not 
only  to  prevent  him  from  manufacturing  articles  intended 
for  interstate  commerce,  but  also  to  prevent  his  vendees  in 
other  states  from  re-selling  the  articles  which  they  had  im- 
ported from  the  state  of  manufacture  or  from  further  nego- 
tiating for  the  purchase  and  intertransportation  of  such 
articles,  the  combiners  intending  thereby  to  destroy  or  ob- 
struct an  existing  interstate  traffic,  sudi  combination  of  in- 
dividuals must  be  held  to  have  essentially  obstructed  the  free 
flow  of  commerce  between  the  states.  A  combination  to  ef- 
fect sudi  an  obstruction  is  a  violation  of  the  Anti-Trust  Act 
(act  July  2, 1890,  c.  647,  26  Stat  209  [U.  S.  Comp.  St  1901, 
p.  8200] ) ;  and  when  such  obstruction  is  shown  to  have 
brought  about  an  injuiy  to  a  person's  business,  recovery  may 
be  had,  althou^^  the  impelling  motive  of  the  comhinatian 
was  an  effort  to  better  the  condition  of  the  combiners,  whidi 
except  for  the  Anti-Trust  Act  mig^t  be  proper  and  lawful. 
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Of  the  facts,  conceded  by  demurrer,  which  were  relied 
upon  in  the  former  decision,  the  foUowing  are  fully  proved 
by  competent  evidence  in  the  record  now  before  us :  Plaintiffs 
were  manufacturers  of  hats  in  Danbury,  Conn.,  and  had  an 
interstate  trade  with  customers  in  different  states,  which  was 
very  much  the  larger  percentage  of  their  business.  The  com- 
bination of  individuals  known  as  the  United  Hatters  of 
North  America,  niunbering  several  thousand  members,  were 
combined  with  other  labor  unions  into  another  association 
known  as  the  American  Federation  of  Labor,  numbering 
more  than  a  million  members,  scattered  all  over  the  United 
States.  The  United  Hatters  undertook  to  unionize  the  dif- 
ferent factories  in  which  their  members  worked.  In  some 
instances  the  owners  thereof  at  first  refused  to  unionize  their 
factories.  Thereupon  the  United  Hatters  declared  a  union 
war  against  them  and  missionaries  purporting  to  represent 
the  combination  visited  customers  of  such  recalcitrant  owners 
in  different  states,  and  told  them  that  unless  they  ceased  to 
handle  such  goods,  the  affiliated  unions  would  refrain  from 
patronizing  them.  As  a  result  thereof  some  of  those  who 
had  at  first  refused  yielded  and  unionized  their  factories. 
Plaintiffs  were  interviewed  by  some  officers  and  members  of 
a  hatters'  union,  and  after  some  discussion  as  to  the  advan- 
tages and  disadvantages  of  unionizing  their  factory  refused 
to  do  so.  Thereupon  a  strike  was  called  which  took  all  union 
men  out  of  plaintiffs'  factory.  Subsequently  missionaries 
representing  themselves  as  coming  on  behalf  of  the  United 
Hatters  visited  customers  of  plaintiffs  in  other  states.  To 
some  of  these  customers  they  stated  that  [626]  unless  they 
would  cancel  any  orders  they  had  given  for  plaintiffs'  goods, 
and  would  agree  to  discontinue  bujdng  from  plaintiffs  in 
the  future,  their  (the  customers')  "  factories  would  be  tied 
up  and  the  men  called  out"  To  others  they  stated  that  if 
they  continued  business  with  plaintiffs  they  (the  mission- 
aries) would  **  call  on  their  own  customers  and  endeavor  to 
prevent  their  using  their  goods";  i.  e.,  the  goods  offered 
for  sale  by  the  person  interviewed.  To  others  they  stated 
that  unless  they  ceased  to  deal  in  plaintiffs'  goods  they 
•*  would  be  boycotted,"  or  "  would  be  put  on  the  unfair  list" 
Some  of  the  customers  of  plaintiffs  who  were  thus  inter- 
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viewed  ceased  to  make  further  purchases  of  Loewe  hats  be- 
cause of  statements  made  to  them  at  these  interviews. 

The  first  assignment  of  error,  which  challenges  attention 
on  this  appeal  and  which  is  discussed  at  the  outset  of  defend- 
ants' brief,  is  the  action  of  the  trial  judge  in  taking  the  case 
from  the  jury  and  himself  deciding  every  question  except 
the  amount  of  damages.  Defendants  contend  Uiat  in  so 
doing  ^^  the  trial  court  assumed  the  function  of  a  juiy  in  pass- 
ing upon  the  credibility  of  witnesses  and  weighing  conflicting 
testimony.''  We  think  this  assignment  of  error  is  well  taken 
for  these  reasons :  The  defendants  are  all  members  of  a  volun- 
tary association  or  trade  union  of  journeymen  hatters,  known 
as  the  United  Hatters  of  Ncnrth  America,  including  more 
than  9,000  journeymen  hatters  residing  in  different  states 
of  the  IJnited  States  or  in  CSanada.  Defendants  are  members 
of  various  local  unions  of  this  association  in  the  state  of  Con- 
necticut, and  each  of  them  has  paid  dues  continuously  to  his 
local  union  for  some  years  prior  to  September,  1908,  Uie  date 
this  suit  was  commenced.  These  dues  were  both  local  and 
national — a  certain  percentage  of  the  member's  wages  for 
each  purpose.  Both  had  to  be  paid ;  as  the  secretary  of  the 
Danbury  local  expressed  it,  ^  we  wouldn't  accept  one  if  he 
didn't  pay  the  other."  This  money  has  been,  in  part  at  least, 
disbursed  in  paying  the  various  officers  of  the  local  and  of  the 
general  unions  and  in  paying  the  various  agents  or  mis- 
sionaries who  have  been  engaged  in  carrying  out  the  objects 
of  the  association,  which  included  the  extension  of  the  union, 
the  increasing  of  a  demand  for  goods  bearing  the  union  label 
and  the  so-called  unionizing  of  factories.  These  objects  of 
course  could  be  promoted  by  methods  entirely  lawful  and 
proper,  or  by  methods  which  were  imlawful  and  improper, 
or  which  were  of  such  a  character  as  to  constitute  a  combina- 
tion in  restraint  of  interstate  trade  within  the  meaning  of 
the  Anti-Trust  Act  In  1896  the  United  Hatters  of  North 
America  affiliated  with  the  American  Federation  of  Labor, 
its  officers  on  its  behalf  pledging  its  members  individually 
and  collectively  to  be  governed  by  the  constitution,  rules  and 
usages  of  the  federation.  Since  then  delegates  to  the  conven- 
tions of  the  federation  have  been  elected  by  a  referendum 
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▼ote  of  the  United  Hatters  pursaant  to  the  Hatters'  constitu- 
tion, and  also  a  delegate  from  the  Connecticut  State  Federa- 
tion with  which  all  the  local  unions  to  which  defendants 
belong  were  affiliated.  Many  of  the  defendants  and  of  other 
members  of  the  United  Hatters  have  supported  the  activities 
[6S6]  of  the  United  Hatters  and  contributed  to  the  support 
of  the  American  Federation  of  Labor. 

2.  It  has  been  argued  here  that  the  mere  fact  that  any  indi- 
vidual defendant  was  a  member  of  and  contributed  money 
to  the  treasury  of  the  United  Hatters'  Association  made  him 
the  principal  of  any  and  all  agents  who  might  be  employed 
by  its  officers  in  carrying  out  the  objects  of  the  association, 
and  responsible  as  principal  if  such  agents  used  illegal  meth- 
ods or  caused  illegal  methods  to  be  used  in  undertaking  to 
carry  out  Uiose  objects.  We  cannot  assent  to  this  proposi- 
tion. The  clause  of  the  constitution  of  the  United  Hatters 
which  provides  that  certain  of  its  officers  ^^  shall  use  all  the 
means  in  their  power  to  bring  such  shops  (i  e.,  non-union 
^ops)  into  the  trade  "  does  not  necessarily  imply  that  these 
officers  shall  use  other  than  lawful  means  to  accomplish  such 
object.  Surely  the  fact  that  an  individual  joins  an  associa- 
tion having  such  a  clause  in  its  constitution  cannot  be  taken 
as  expressing  assent  by  him  to  the  perpetration  of  arson  or 
murder.  Scxnething  more  must  be  shown,  as,  for  instance, 
that  with  the  knowledge  of  the  members  unlawful  means 
had  been  so  frequently  used  with  the  express  or  tacit  ap- 
proval of  the  association,  that  its  agents  were  warranted  in 
^.q^nming  that  they  might  use  such  unlawful  means  in  the 
future,  that  the  association  and  its  individual  members  would 
approve  or  tolerate  such  use  whenever  the  end  sought  to  be 
obtained  might  be  best  obtained  thereby. 

8.  Plaintiffs,  however,  did  not  rest  their  case  on  this  bald 
proposition  of  membership  and  payment  of  dues.  There  is 
a  mass  of  testimony  in  the  case  covering  a  history  of  the 
activities  of  the  United  Hatters  and  of  the  American  Feder- 
ation and  of  their  various  officers,  agents,  and  missionaries 
for  a  series  of  years,  tending  to  show  what  methods  had  been 
employed,  what  the  various  organizations  Uiought  of  such 
metfaoda,  and  what  it  mi|^t  be  expected  by  any  man  of  the 
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most  ordinary  intelligenq^  would  be  dooe  whenever  offioera 
and  missionaries  undertook  to  unionize  any  particular  fac- 
torj.  literature,  published  by  the  associations  and  laid  be- 
fore their  members  in  issues  sufficient  to  enable  every  one  to 
familiarize  himself  with  what  was  going  on,  was  put  in  evi- 
dence. On  the  other  hand,  most  of  the  defendants — 175  of 
them — testified,  either  on  the  stand  or  under  stipulation  be- 
tween counsel,  that  they  had  never  held  office  in  any  local 
or  national  union  and  were  never  delegates  to  any  ccmven- 
tion;  that  they  had  no  information  of  any  trouble  in  the 
Loewe  factory  until  after  the  men  were  called;  that  tiiey 
were  not  regular  readers  of  the  Hatter's  Journal,  and  did  not 
remember  reading  anything  therein  about  the  factories  that 
were  unionized  before  the  Loewe  campaign  opened ;  that  they 
had  no  knowledge  of  the  methods  which  were  employed  to 
constrain  manufacturers  to  unionize  their  shops.  With  this 
evidence  in  there  was  a  conflict  of  testimony  as  to  a  vital 
issue  in  the  case.  The  other  testimony  was  of  such  a  charac- 
ter and  there  was  such  a  mass  of  it — minutes,  resolutions, 
reports,  proclamations,  printed  discussions,  etc — ^that  the 
jury  might  have  discredited  defendants'  protestations  of 
ignorance,  but,  since  they  had  made  such  protestations 
[627]  under  oath,  they  were  entitled  to  have  the  question  of 
their  credibility  determined,  not  by  the  court,  but  by  the 
jury. 

Some  of  the  defendants  were  officers  of  local  unions ;  some 
of  them  did  not  testify,  but  in  the  various  chains  of  proof 
which  were  relied  upon  to  establish  the  relation  of  principal 
and  agent  between  local  unions  in  Connecticut  and  indi- 
viduals, not  members  of  these  local  unions,  who  announced 
themselves  as  missionaries  of  union  hatters  in  distant  states, 
there  are  some  links  which  are  proved  not  directly  but  as 
inferences  from  established  facts.  Different  inferences  were 
at  least  possible,  niid  in  a  case  of  this  sort,  where  conspiracy 
to  do  an  unlawful  act  is  charged,  it  should  be  left  to  the 
jury  to  say  which  inference  shall  be  drawn.  Moreover,  it 
was  for  the  jury  to  determine  from  the  entire  body  of  proof 
what  was  the  intent  of  the  individuals  who  made  up  the  com- 
bination or  what  they  must  have  known  were  the  necessary 
and  inevitable  consequences  of  tiieir  acts. 
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4.  Since  there  is  to  be  a  new  tri|l  it  is  desirable  that  the 
opinion  of  this  court  should  be  expressed  on  two  questions 
as  to  the  admissibility  of  evidence,  which  will  probably  arise 
again.  The  court  admitted  evidence  of  the  payment  of  their 
dues  to  the  unions  by  defendants,  after  complaint  was  served. 
This  was  not  competent  as  showing  ratification,  and,  as  we 
understand  their  brief,  plaintiffs  do  not  so  contend.  It  was 
offered  as  ^  tending  to  show  that  the  acts  (of  the  mission- 
aries) were  authorized  at  the  time  they  were  performed 
previous  to  the  suit,**  upon  the  theory  that  otherwise  the 
disclosures  made  to  an  individual  defendant  by  his  reading 
of  Uie  complaint  would  have  brought  forth  protest  and  dis- 
approval on  his  part  We  think  it  should  have  been  ex- 
cluded. 

5.  A  salesman  of  plaintiffs  testified  that  he  called  at 
various  times  on  several  different  customers,  giving  their 
name&  In  some  instances  he  was  allowed  to  state  that  the 
customer  told  him  that  at  some  prior  time  he  had  been  inter- 
viewed by  some  labor  representative  who  told  him  that 
unless  he  ceased  to  handle  plaintiffs'  goods  he  would  get  into 
trouble  with  the  union.  This  was  hearsay,  the  narrative  of 
a  past  transaction  given  by  an  outside  party,  not  under  oath. 
It  was  not  competent  to  prove  that  threats  had  been  made  by 
8<xne  one  purporting  to  represent  defendants.  Its  admission 
is  sought  to  be  sustained  upon  the  authority  of  cases,  which 
hold  that  it  is  proper  to  show  as  part  of  the  res  gestae  what 
reason  was  given  by  a  person  as  an  excuse  for  discontinuing 
some  former  practice.  Wigmore  on  Evidence,  §  1729,  and 
cases  cited.  This  exception  to  the  general  rule  should  not  be 
extended  as  far  as  it  was  in  some  of  the  instances  testified  to. 

The  judgment  is  reversed. 

FnmOK  FOR  HBHSARIKG. 

While  we  fully  appreciate  the  inconvenience  which  will 
result  from  preceding  with  a  new  trial  of  the  cause  before 
the  rulings  of  this  court  as  to  the  law  of  the  case  shall  have 
been  reviewed  by  the  Supreme  Court,  we  are  not  disposed 
to  reivetrse  those  rulings  and  decide  this  appeal  contrary  to 
oar  eonvictioiis  in  order  to  facilitate  the  pre8[688]entation 
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of  the  questions  arising  upon  the  appeal  to  the  court  of  last 
resort  Nor  does  there  seem  to  be  any  way  to  accomplish  a 
like  result  by  ordering  a  re-argument  and  undertaking  to 
certify  specific  questions;  the  record  is  too  voluminous  and 
the  questicms  would  be  too  numerous,  and  upon  those  ques- 
tions we  are  not  divided  in  opinion. 

There  is  nothing  in  the  petition  to  induce  a  change  in  the 
opinion  already  expressed  by  this  court;  all  that  there  is  in 
the  petition  may  be  found  in  the  original  argument  Coun- 
sel seems  to  have  misapprehended  what  is  said  in  the  opinion 
about  knowledge  by  defendants  of  the  acts  done.  It  has 
not  been  decided  that  it  is  essential  for  plaintiffs  to  prove 
that  any  defendant  had  knowledge  of  all  or  any  of  the  spe- 
cific acts  done  in  the  campaign  against  D.  Loewe  A  Ca  On 
the  contrary,  it  is  expressly  pointed  out  that  the  language  of  the 
constitution  of  the  association  might  be  supplemented  by  proof 
that,  in  carrying  out  its  objects,  ^  unlawful  means  had  been 
so  frequently  used  with  the  express  or  tadt  approval  of  the 
association  that  its  agents  were  warranted  in  assuming  that 
they  might  use  such  unlawful  means  in  the  future,  that  the 
association  and  its  individual  members  would  approve  or 
tolerate  such  use  whenever  the  end  sought  to  be  obtained 
might  be  best  obtained  thereby.'^  And  in  the  very  next  para- 
graph reference  is  made  to  literature  of  the  association  and 
of  the  federation — minutes,  resolutions,  reports,  proclama- 
tions, printed  discussions,  etc. — from  which  the  jury  might 
draw  conclusions  as  to  what  any  man  of  ordinary  intelligenoe 
would  expect  might  be  done  by  these  bodies  or  by  their  agents 
whenever  occasion  for  action  might  arise. 

Counsel  is  also  mistaken  in  assuming  that  the  court  ^  over- 
looked the  significant  fact  that  the  American  Federation  of 
Labor  had  a  constitution  providing  for  boycotting.''  We 
did  not  overlook  this  fact,  nor  the  further  fact  that  the  fed- 
eration did  not  as  a  body  declare  any  boycott  against  plain- 
tiffs' firm.  Since  we  did  not  indicate  that  there  was  error 
in  admitting  proof  of  the  constitution  of  the  federation,  or 
of  its  action  in  conventions,  or  in  committee  or  of  its  pub- 
lished literature,  or  of  what  it  or  its  local  branches  did  in 
connection  with  Berg,  Boelofs  or  Loewe,  or  any  one  else^  it 
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sdgfat  ffiirly  be  asmuned  that  we  considered  that  all  these 
were  proper  matters  for  the  consideration  of  the  jury.  We 
did  intend  to  hold,  however,  and  this  petition  has  not  modi- 
fied onr  opinion,  that  plaintiffs  cannot  make  out  a  case  en* 
titling  them  to  the  direction  of  a  verdict  in  their  favor  by 
diowing  (1)  that  A.  B.  was  a  paying  member  of  the  United 
Hatters'  Association ;  (2)  that  the  Hatters'  Association  was 
affiliated  with  the  American  Federation  of  Labor  and  gov- 
erned by  its  constitution,  rules,  and  usages;  (8)  that  the  con- 
stitution of  the  federaticm  contains  the  following:  ^  It  shall 
be  the  duty  of  executive  council  to  secure  the  unification  of 
all  labor  organizations  so  far  as  to  assist  each  other  in  any 
justifiable  boycott  and  with  voluntary  financial  help  in  the 
event  of  a  strike  or  lockout,  when  duly  approved  by  the  ex- 
ecutive council."  A  boycott  directed  solely  against  the  trans- 
fer of  goods  from  a  manufactory  to  purchasers  or  consignees 
within  the  same  state  might  be  a  ^^  justifiable  boycott  ^  so  far 
as  the  Anti-Trust  Act  is  concerned,  and  this  action  can  be 
maintained  only  for  a  violation  of  that  statute;  (4)  [629] 
that  on  several  occasions  a  person  representing  himself  to  be 
a  missionary  of  the  Hatters'  Association  called  on  dealers  in 
other  states  who  were  importing  Loewe's  hats  from  Con- 
necticut, and  told  them  that  unless  they  ceased  doing  so  the 
missionary  would  call  on  their  customers  and  endeavor  to 
prevent  their  using  their  goods.  What  conclusion,  touching 
each  defendant,  should  be  drawn  from  these  facts  in  connec- 
tion with  the  rest  of  the  proof  is  a  question  for  the  jury  to 
pass  upon.  , 

It  may  be  weU,  however,  that  we  dioold  indicate  for  the 
guidance  of  the  Circuit  Court  in  the  new  trial  that,  as  we 
understand  the  decision  of  the  Supreme  Court  in  this  case, 
there  may  be  a  distinction  drawn  between  (a)  a  combination 
to  cause  a  strike  in  a  manufactory  located  in  a  particular 
state,  where  the  immediate  object  is  the  unionizing  of  that 
&etory,  although  a  part  of  its  product,  if  manufactured, 
would  have  become  the  subject  of  interstate  trade,  and  (b) 
a  combination  directly  to  restrain  and  put  a  stop  to  the  im- 
portaticm  by  a  person  in  one  state  of  goods  produced  at  a 
manufactoiy  in  another  state,  although  the  ultimate  result 
95825°— VOL  4—17 IS 
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sought  to  be  obUined  by  such  restraint  might  be  merely  the 
changing  of  conditions  in  that  particular  manufactory. 

It  is  suggested  in  the  petiticm  for  rehearing  that  ^^  the  ques- 
tion of  entering  judgment  against  part  of  the  defendants  was 
not  considered  in  the  opinion."  It  was  not  discussed  in  the 
opinion  because  it  did  not  appear  in  the  record  or  in  plain- 
tiff's brief  that  it  was  contended  that  there  should  be  any 
differentiation  between  the  different  defendants — all  sued 
for  a  joint  conspiracy.  On  the  contrary,  the  whole  argument 
was  directed  to  the  proposition  that  all  were  responsible  for 
all  the  acts  complained  of.  Nor  is  there  even  now  any  offer 
made  to  submit  to  a  dismissal  as  to  all  except  the  very  few 
who  as  plaintiffs  express  it  ^  took  active  part  in  the  con- 
spiracy.'' 

The  petition  for  rehearing  is  denied. 


[664]     UNITED  STATES  v.  PATTEN  ET  AL.* 

(Gtrcutt  Court,  a  D.  New  York.    Marcb  28, 1811.) 

[187  Fed.  Rep.,  e64.] 

MoiroPOLixt  (I  SI )  —  Aifn-TaxTST  Act  —  Violatcok  —  IwpioTiimT— 
Otbt  Acts — ••  Cow sphact.** — Congress,  by  federal  Antl-Trast  Act 
July  2,  1880,  c.  647.  II  1,  2,  26  Stat  208  (U.  8.  Comp.  St  1801,  p. 
8200),  haTlng  employed  tbe  words  "conspiracy**  and  "conspire" 
without  words  of  limitation  in  creating  offenses  affecting  Interstate 
commerce,  did  not  provide  as  in  tbe  g^ieral  conspiracy  statute  (Rer. 
St  I  5440  [U.  S.  Comp.  St  1901,  p.  8676])  tbat  overt  acts  shall  be 
necessary  to  complete  the  offense,  and  hence  coonts  In  an  indictment 
for  conspiracy  to  monopolise  Interstate  trade  and  commerce  in  ylola- 
tkm  of  the  antl-tmst  law  were  not  demurrable  for  failure  to  aUege 
OTsrt  acts  since  the  unlawful  agreement  and  not  the  overt  acts^ 
constitutes  the  crime  of  conspiracy  at  common  law.^ 

[Bd  Note. — ^For  other  cases,  see  Monopolies,  Cent  Dig.  I  20 ;  Dec. 
Dlg.181. 

For  other  deflnitlonB,  see  Words  and  Phrases,  roL  2,  pp.  145ii< 
1461;  ToL  8,  p.  7618.] 

•  Argued  and  submitted  in  the  Supreme  Court  and  awaiting  dedsion. 
^  SyHflbus  eopyrighted,  1811«  by  West  PtbUshlng  Company. 
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Tmicntxar  and  Irtoucatioh  (I  68)--ALi:jaATioifi — CkmoLunoNB 
•*  Galodlaxb)."— Ab  allegatkm  tbat  a  consptncy  is  "*  calculated  "  to 
prodaoa  a  certain  Teaolt  la  an  allagation  of  a  more  condnskm,  and 
InefSBCttirtt. 

PML  Note.— BY>r  otlier  caaea,  aee  Indictment  and  Information, 
Gent  mg.  i  185;  Dec.  Dig.  I  63. 
For  otlier  deflnitlona,  see  Words  and  Pl&raaes,  roL  1,  pp.  942,  OiS.] 

lioHovouKS  (I  12)*-CoicBi]rATioNB-^'' OoBifBL'*— -A  "comer "  Is  tbe 
securing  of  such  control  of  the  Immediate  snpply  of  any  product  as 
to  enable  those  operating  the  comer  to  arbitrarily  ad?ance  the  price 
of  the  product  It  is  ordinarily  created  by  operatioiui  on  boards  of 
trade  or  stock  exchanges,  and  by  dealings  in  options  and  fntores. 

[Bd.  Note.— For  ottier  cases,  see  lf<mopolies,  Gent  Dig.  i  10;  Dec 
Dlg.112. 
Wcir  other  deflnitionB,  see  Words  and  Phrases,  toL  2,  p.  1600.] 

Honopolus  (i  12) — Cosnkbs— Pubuo  PouoT.^While  a  comer  Is 
Illegal  because  it  is  a  combination  which  arbitrarily  controls  the 
prices  of  a  commodity,  it  cannot  be  called  a  combination  in  restraint 
of  comp^ition  since  the  going  op  of  the  price  incid^t  to  the  creation 
of  a  comer  necessarily  increases  competition. 

[Sd.  Note.— For  other  cases,  see  Monopolies^  Gent  Dig.  i  10;  Dec. 
Dlg.112.] 

Monopolies  (I  81) — ^Bbstbairt  ov  Tiadb— BxTinrnra  ▲  Ck>BNsa— Iirxsa- 
STATx  CoMiCKBGE. — Since  the  operation  of  a  scheme  to  comer  the 
cotton  market  and  th^eby  raise  the  price  of  cotton  for  the  purpose 
of  compelling  a  settlemoit  by  short  qpeculators  at  an  abnormally 
higli  price  does  not  directly  affect  or  restrain  interstate  commerce, 
there  being  no  direct  relation  between  prices  and  such  commerce,  an 
indictment  alleging  a  conspiracy  to  run  a  cotton  comer  without  any 
all^^  Intent  to  obstruct  interstate  ccxnmerce  did  not  charge  a 
Yiolation  of  Sherman  Anti-Tmst  Act  July  2, 1880,  c  647,  II  1,  2,  26 
Stat  200  (U.  S.  Oomp.  St  1901,  p.  8200). 

[Bd.  Nete. — ^For  other  cases,  see  Monopolies,  Gent  Dig.  I  20;  Dec. 
Dig.  I  81.] 

[664]  MoKOPOUES  (I  12) — ^Intebstatb  Goicickbce — Obstsuctiok. — 
Any  combination  which  Interferes  with  the  right  of  a  manufacturer 
to  purchase  a  commodity  moring  in  interstate  conmierce.  at  prices 
determined  by  the  eompetitive  law  of  normal  market  conditions, 
does  not  nec^sarily  constitute  a  direct  restraint  on  interstate  com- 
merce In  Tiolation  of  the  federal  Anti-Tmst  Act 

[Bd.  Note.— For  other  cases,  see  Monopolies,  G^t  Dig.  1 10;  Dec 
Dig.  I  12.] 

MbHOPOLElB    (i  12)— INTISSTATK  GOMHXBCE— RXSTSAIIIT— Ann-TaUST 

Aor— "  MoHOPOLizK.''— Trade  and  commerce  are  monopolized,  wldiin 
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Slieniuui  Antl/rnuit  Act  July  2,  1880,  e.  647,  II  1,  «,  26  Stat  206 
(17.  a  Comp.  8t  ISKOi,  p.  3200),  prohibltiDc  the  same,  when,  ai  a 
reaelt  of  efforts  to  Uiat  end,  a  few  peraom  aetlnc  together  obtain 
power  to  control  the  price  of  a  commodity  moving  in  interstate  eom< 
mtfoe,  thoni^  each  power  is  not  exercised,  its  ezistence  being  snf- 
fldeiit 

[Bd.  Note.^For  other  cases,  see  Monopolies,  OeaL  Dig.  1 10;  Dec 
Dig.  112. 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4070- 
4074.] 

MOHOPOLm   (I  12) — OOlfSPtSAOT  TO  RlSTRAUf  GoincRO»— iKDIVmUAL 

Acts. — ^An  indictment  againfft  operators  of  a  cotton  comer  for 
alleged  violatifm  of  the  Sherman  Anti-Tmst  Law  diarged  that  de- 
fendants had  ecmspired  to  monopolise  a  part  of  the  trade  and  com* 
merce  among  the  several  states  by  becoming  members  of  and  engage- 
ing  In  an  unlawful  combination  in  the  form  of  an  agreement  by 
which  they  were  severally  to  purchase  cotton  to  such  an  extent 
that,  together,  they  would  have  enough  to  enable  them  to  control 
the  price  of  such  cotton,  and  severally  to  demand  arbitrary,  exces- 
sive, and  monopolistic  prices  for  the  same  on  the  sale  thereof  by 
them  respectively  to  spinners  and  manufacturers  o^er  than  sudi 
confiq;>irators.  Held  that,  since  no  monopoly  exists  when  individuals, 
each  acting  for  himself,  own  large  quantities  of  a  commodity,  the 
indictment  was  fataUy  defective  as  alleging  only  a  scheme  to  de- 
mand monopolistic  prices  as  the  result  of  individual  as  distinguished 
from  collective  power. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Gent  Dig.  1 10;  Dec. 
Dig.  I  12.1 
Monopolies  (I  81) — Ck>N8FiRACT — iNDicriCEirT. — Since  a  conspiracy 
to  monopolize  is  a  conspiracy  to  create  a  monopoly,  an  indictment 
for  conspiracy  to  monopolize  interstate  trade  and  commerce  in  cot- 
ton in  violation  of  the  Sherman  Anti-Trust  Law,  was  insufficient 
where  it  failed  to  show  that  the  coni^lracy,  if  successfully  carried 
out,  would  have  resulted  in  a  monopoly. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Gent  Dig.  I  20;  Dee 
Dig.  I  6L1 
iNDioTMKHT  AHD  IifiOBMATioif  (I  126) — ^DuFUdTT. — ^Ab  Indictment 
consisting  of  several  counts  was  not  duplidtons  because  of  rofsrqncs 
therein  to  other  counts  charging  different  offenses,  only  to  give  de- 
tails of  the  offense  charged  in  the  counts  objected  to. 

[Bd.  Note.— For  other  cases,  see  Indictment  and  Information, 
G^t  Dig.  %%  884-400;  Dec.  Dig.  I  126.] 

James  A.  Patten  and  others  were  indicted  for  alleged  yio- 
lation  of  the  Sherman  Anti-Trust  Law  in  the  running  of  a 
cOTner  in  cotton.  On  demurrer  to  indictment  Sustained  in 
part 
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[666]  Spooner  and  Cotton^  for  defendEnts  Brown,  Hayne, 
and  Scales. 

George  P.  Merrick  and  Henry  WoUtnan,  for  defendant 
Patten* 

iJ^firy  il.  TTm^,  U.  S.  Atty.  (Felix  Frankfurter^  Clark 
MeKercher^  and  OUver  E.  Pagcen^  of  counsel). 

Noras,  draiit  Jodge. 

This  is  an  indictmoit  in  ei^it  ooonts  charging  violations 
of  sections  1  and  2  of  the  federal  anti-trust  statute.  The 
first  four  counts  charge  oonspiracies  to  monopolize  interstate 
trade  and  commerce;  the  second  and  fourth  ^v^nt^ining  no 
ayerments  of  overt  acts.  The  fifth  count  charges  a  combine 
tion,  and  the  sixth  a  contract  in  restraint  of  such  trade  and 
commerce.  The  seventh  and  eighth  counts  charge  oonspir- 
acies by  the  method  of  ^running  a  comer";  the  seventh 
count  alone  c(mtaining  allegations  of  overt  acts.  The  prin- 
cipal questions  raised  by  the  demurrers  and  motions,  and 
with  respect  to  which  the  sufficien<7  of  different  counts  may 
be  tested,  are  as  fc^ows:  (1)  Are  tiie  counts  sufficient  which 
contain  no  avennents  of  overt  acts!  (2)  Do  the  so-called 
^corner  counts"  charge  a  violation  of  the  statute?  (8) 
Does  the  third  count — die  ^  power  "  count — state  a  conspir- 
zcj  to  monopolize  in  violation  of  the  statute?  (4)  Are  the 
fifth  and  sixth  counts  invalid  for  duplicity? 

1.  With  respect  to  the  first  question,  it  is  conceded  that  at 
common  law  the  unlawful  agreement  constituted  the  crime  of 
ocm^iracy  and  that  it  was  unnecessary  to  allege  or  prove 
any  act  done  in  furtherance  of  it.  In  many  of  the  states 
the  rule  of  the  common  law  has  been  changed  by  statute  and 
ttte  parties  to  ih»  unlawful  agreement  are  afforded  a  locus 
pcenitentifie.  They  must  do  an  act  to  effect  the  object  of  the 
agreemttit  before  the  offense  of  conspiracy  is  complete.  Tliis 
change  in  the  common  law  is  not  confined  to  state  statutes. 
The  general  conspiracy  statute  of  the  United  States  (Bev. 
Stat.  §  6440,  U.  S.  Omip.  St  1901,  p.  3876;  also  section  87, 
a  821  of  the  Laws  of  1909  [Act  March  4, 1909,  c  821,  §  87, 


Digitized  by  VjOOQ IC 


278  167  FBDKUIi  BSPOBTIB)  W. 

Opinlen  of  Uie  Omrt 
86  Stot  1906,  n.  S.  Comp.  St  Supp.  1909,  p.  U02])  provides 
that  ^^  if  two  or  more  persons  conspire  ^  ^  ^  to  ccnnmit 
any  offense  against  the  United  States  ^  ^  ^  and  one  or 
uMnre  of  such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy  "  each  of  the  conspirators  shall  be  pnni^ed. 

But  unless  and  until  the  common-law  rule  is  changed  by 
statute  it  is  clear  that  when  in  either  a  state  or  a  national 
enactment  the  offense  of  conspiracy,  either  general  or  spe- 
cific, is  created,  the  incidents  of  the  offense  at  common  law 
go  with  it  The  term  ^  conspiracy  "  has  a  well-defined  com- 
mcm-law  meaning.  Congress  in  using  it  might  attach  limi- 
tations and  qualifications,  but  if  it  fails  to  do  so  the  ccnnmcm- 
law  definition  governs.  That  which  completes  the  common- 
law  offense  completes  the  statutory  offense.  ^  Congress  may 
as  well  define  by  using  a  term  of  a  known  and  determinate 
meaning  as  by  an  express  enumeration  of  all  the  particulars 
included  in  that  term.''  Utdted  StaU$  y.  Smith,  5  Wheat 
158, 169,  6  L.  Ed.  67.  ^ 

In  the  first  and  second  sections  of  the  federal  anti-trust 
statute  Congress  employed,  without  words  of  limitation,  the 
terms  ^conspiracy''  and  ^conspire"  in  creating  offenses 
affecting  interstate  commerce.  [667]  It  did  not  provide, 
as  in  the  general  conspiracy  statute,  that  overt  aots  should 
be  necessary  to  complete  the  offenses.  It  used  without  quali- 
ficaticm  terms  having  well-known  and  deteiininate  meanings, 
and  qualifications  cannot  be  added  by  construction.  The 
Anti-Trust  Act  is  ind^>endent  of  the  earlier  ccmspiraey  ea- 
actment,  and  the  latter  does  not  purport  to  be  a  statute  of 
definition.  While  the  offenses  which  it  is  directed  against 
require  overt  acts,  there  is  no  warrant  for  reading  its  limi« 
tations  into  this  separate,  distinct  and  complete  enactment 
Consequently  I  reach  the  conclusion  that  the  counts  ccm- 
taining  no  averments  of  overt  acts  are  not  for  that  reas&n 
insufficient,  and  cannot  but  regard  such  conclusion  as  sup* 
pcMTted  by  the  weight  of  authority.  United  States  v.  Kieeei 
(C  C.)  173  Fed.  828;  United  States  v.  Patterson  (C.  C.)  66 
Fed.  605.  See,  also.  United  States  v.  MacAndrews  dk  Forbes 
Co.  (C.  C.)  149  Fed.  828;  cf.  UwUed  States  v.  Beichert 
(a  a)  82  Fed.  142. 
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The  second  qibestioix  is  whether  the  so-ealled  ^corner 
ooonts  " — the  seventh  and  eighth — state  aete  constitating  vio- 
Intions  of  the  anti-trust  statute.  These  connts  are  alike  with 
the  exception  of  the  statement  of  overt  acts,  and  each  may 
be,  broadly  speaking,  divided  into  three  parts,  which  may  be 
thus  sommarized : 

1.  The  charging  part  contains  a  general  charge  of  con- 
spiracy in  restraint  of  interstate  commerce,  with  the  usual 
fcHrmal  and  jurisdictional  averments. 

2.  The  second  part  contains  a  ^  description  of  the  trade  and 
commerce  to  be  restrained.''  Under  this  head  it  is  stated,  in 
substance,  that  cotton  is  an  article  of  necessity  raised  in  the 
Southern  states,  which  moves  in  large  volume  in  interstate 
and  foreign  commerce,  and  that  it  is  bought  and  scdd  upon 
the  New  York  Cotton  Exchange  to  such  an  extent  as  to  prac- 
tically regulate  prices  elsewhere  in  the  country,  so  that  fu- 
ture sales  by  speculators  upon  such  exchange  of  more  than 
the  airfount  of  cotton  available  at  the  time  of  delivery  would 
create  an  abnormal  demand  and  resultant  excessive  prices  in 
all  cotton  markets. 

8.  The  third  part  contains  a  ^  description  of  the  method 
devised  and  adopted  by  the  conspirators  for  restraining  the 
trade  and  commerce."  It  is  alleged,  at  the  outset,  that  the 
conspirators  were  to  restrain  trade  and  commerce  by  doing 
"  what  is  commonly  called  running  a  corner  in  cotton."  Aver- 
ments then  follow  showing  how  the  comer  was  to  be  brought 
about  and  its  effect,  which  may  be  thus  analyzed : 

L  The  conspirators  were  to  make  purchases  from  specula- 
tors upon  the  New  York  Cotton  Exchange  of  quantities  of 
cotton  for  future  delivery  greatly  in  excess  of  the  amount 
available  for  delivery  when  deliveries  should  beccnne  due. 

2.  By  these  means  an  abnormal  demand  was  to  be  created 
on  the  part  of  such  sellers  who  would  pay  excessive  prices  to 
obtain  cotton  for  delivery  up<Mi  their  contracts* 

8.  The  excessive  prices  prevailing  upon  the  New  Yoi^  Ex- 
diange  would  cause  similar  prices  to  exist  upon  other  cotton 
markets. 
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[666]  4.  ^  As  a  neoesaary  and  unavoidabfo  result  of  their 
acts,  said  oonspirators  were  to  compd  "  eotUm  manulaofcur- 
ers  throogfaout  the  eoimtry  to  pay  said  excessive  priees  to  ob^ 
tain  cotton  for  their  needs  or  else  curtail  their  operation& 

&  And  also,  as  ^  a  necessary  and  nnavoidaUe  result  ^  of 
said  acts,  an  unlawful  obstruction  would  be  put  opoi  inter* 
state  trade  and  commerce. 

The  offense  charged,  th^  is  a  conspiracy  in  restraint  «f 
trade  through  the  operation  of  a  ^  comer,''  so  that  it  is  de- 
sirable, in  the  first  place,  to  briefly  examine  the  la.w  gov- 
erning that  kind  of  oHnbination. 

It  is  also  averred  that  the  alleged  unlawful  conspira<7  was 
'^  (me  calculated  unlawfully  to  obstruct  said  interstate  trade 
and  ccunmeroe  in  sudi  a  manner  as  necessarily  to  cause  the 
closing  of  some  and  the  partial  dosing  of  many  other  cotton 
mills  in  the  United  States  and  elsewhere." 

2.  An  allegation  that  a  conspiracy  is  one  ^  calculated  "  to 
produce  a  certain  result  is  not  an  allegation  of  fact  it  must 
be  treated  as  a  conclusion  drawn  by  the  pleader,  and,  conse- 
quently, these  allegations  cannot  be  regarded  as  adding  any- 
thing to  the  allegations  analyzed  in  the  text 

8.  The  term  ^^ comer"  is  thus  defined  and  described  in 
Eddy  on  Combinations  (vol.  1,  §§  72,  78)  : 

'^ Broadly  defined,  a  'comer'  is  the  ■ecaring  of  sudi  control  ot  the 
Immediate  supply  of  any  product  as  to  enable  tbose  operating  the 
'comer'  to  arbitrarily  advance  the  price  of  the  product  •  •  • 
Ordinarily  a  'comer'  is  created  by  operations  upon  boards  of  trade 
or  stock  exchanges,  and  by  dealings  in  'options'  and  'futorea"* 

It  is  manifest,  however,  that  securing  control  of  the  supply 
of  a  commodity  with  power  to  advance  prices  might  afford 
the  person  operating  a  comer  little  or  no  profit  unless  an 
accompanying  artificial  demand  could  be  created.  This  is 
effected,  as  is  illustrated  in  the  analysis  of  the  comer  in 
question,  by  purchases  of  futures  from  ^  short  ^  sellers.  Men 
who  have  nothing  to  deliver  sell  snd  agree  to  deliver  upon  a 
certain  day  that  whidi  they  have  to  go  into  the  market  and 
boy.  If  tiie  immediate  supply  is  controlled  they  can  only 
obtain  what  they  require  by  bidding  up  prices,  and,  in  the 
end,  if  the  comer  be  successful,  paying  whatever  its  operators 
may  dictate. 
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4.  Ooraen  are  iUegaL  Tliey  are  combinatioiis  oontraFf  to 
public  policy,  and  all  contracts  and  iindertakiBgs  in  support 
thereof  are  Toid.  1  Eddy  on  Combinations,  §  81;  Green- 
hood  on  Pub.  PoL  p.  642,  and  caees  dted  in  both  treatises. 
But  ^diile  a  comer  is  illegal  because  it  is  a  combination  which 
arbitrarily  controls  t)ie  prices  of  a  commodity,  it  cannot, 
strictly  speaking,  be  called  a  combination  in  restraint  of 
competition.  On  the  contrary,  the  bidding  up  of  the  prices 
incident  to  the  creation  of  a  comer  necessarily  increases  com* 
petition*  Activity  in  trade,  temporarily  at  least,  follows 
increased  demand.  Everytiiing  tends  to  stimulate  compel 
tition,  although  abnormidly  and  fevmshly.  A  comer  is 
altogether  wrong,  both  from  a  l^al  and  an  econ<»nical  stend- 
point,  but  it  would  seem  te  be  condemned  by  other  principles 
[669]  of  public  policy  than  those  particulariy  relating  to 
combinations  in  restraint  of  competition. 

It  is  dear,  upon  the  ft>regoing  prindples,  that  the  com- 
bination described  in  these  counts  is  negatiyely  illegal  with- 
out any  prohibitory  statute  and  would  be  positively  unlawful 
in  any  state  having  a  statute  against  comers.  But  upon 
equally  well-settled  principles  it  is  manifest  that  the  com- 
binati<m  is  not  in  violaticm  of  the  federal  anti-tmst  statute 
unless  it  obstructs  the  current  of  interstate  commerce.  Ob- 
viously this  combination  does  not  belong  to  that  class  of  com- 
binations in  whidi  the  members  are  engaged  in  intersteto 
commerce  and  enter  into  an  agreement  in  restraint  of  compe- 
tition. As  just  pointed  out,  it  is  more  than  doubtful  whether 
a  combination  to  run  a  comer  restrains  competition  at  alL* 
'   ■  ■  III  .1     ,,  ii  ■ 

•It  la  orsed  In  tbe  aovenuBcnfB  brief  tbat  It  it  immaterial  tiiat. 
txom  an  economic  standpoint,  a  comer  may  stimulate  and  not  restrain 
tmda  It  is  aaid  ttat  tlie  determination  wlwtber  a  combination  is  a 
eonqiliacy  in  reatraiiit  of  trade  is  not  to  be  made  from  an  economic 
point  of  view,  but  most  be  considered  altogether  from  a  legal  stand- 
potait,  and  ttie  decialoii  of  the  Oirci^t  Court  of  Appeals  for  this  circuit 
In  PeniMylpaiMs  0u§mr  BefMna  Oo.  v.  Am.  Bugar  Reffm4mc  Oe.»  106 
Fed.  254,2S6^a2aaA.818,is  quoted  to  the  effect  that  a  con^ilnicy 
maj  be  in  restraint  of  trade»  although  sooh  a  0Qnq»iimcj  ''may 
actuallj  develop  and  increase  trade."  But  in  that  ease  die  coort  was 
ipeaWng  of  acts  and  agreements  in  restraint  of  competition  and  it 
was  pointed  out  that»  as  the  law  regards  competition  aa  the  lilb  of 
trader  anjthing  which  restraina  competition  must*  from  the  legal 
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And  if  oompetiti<m  be  affected,  still  lUHie  of  these  ocmBpira- 
tors — ^so  far  as  appears-nioes  an  interstate  businesa  It  is 
therefore  mmeoessary  to  examine  the  many  oaaes  cited  from 
the  Supreme  Court  and  other  federal  tribunals  where  what 
may  be  termed  ^^  voluntary  "  restraints  of  trade  have  been 
ci^eated ;  L  e.,  where  persons  engaged  in  interstate  trade  have 
entered  into  combinations  affecting  it  The  combination  in 
question,  if  it  be  in  violation  of  the  statute,  is  so  because  it 
is  an  ^^  involuntary '^  restraint  of  trade;  L  e^  it  is  a  con- 
spiracy entered  into  by  persons  not  engaged  in  interstate 
Commerce,  which  has  the  effect  of  preventing  other  persons 
from  freely  engaging  in  it 

The  principal  case  relating  to  a  cimspiracy  upon  the  part 
of  outsiders  to  place  obstructions  in  the  way  of  the  carrying 
on  of  interstate  trade  in  violation  of  the  anti-trust  statute  is 
Loewe  y.  Lawlor,  208  U.  S.  274,  800,  28  Sup.  Ct  801,  309, 
62  L.  Ed.  488.  lliat  case  was  presented  upon  a  demurrer  to 
a  complaint  which  averred  ^  that  there  [670]  was  an  exist* 
ing  traffic  between  plaintiffs  and  citizens  of  other  states,  and 
that  for  the  direct  purpose  of  destroying  such  interstate  traffic 
defendants  combined  "  to  prevent  all  interstate  transporta- 
tion of  the  goods  manufactured  by  the  plaintiff.  The  Su- 
preme Court  held  that  the  complaint  was  sufficient  and  that 
the  alleged  combination  was  in  direct  restraint  of  interstate 
trade.  Petmsylvama  Sugar  Refining  Co.  v.  American  Sugar 
Refining  Co.,  166  Fed.  264,  92  C.  C.  A.  818,  already  referred 

standpoint,  neceesarlly  restrain  trade,  althoagh  actual  conditions  of 
business  might  be  snch  that  the  opposite  result  wonld  be  likely  to 
foUow.  Thns  a  c<mq;>iracy  upon  the  part  of  perscMis  Interested  in  one 
manufactory  to  obtain  control  of  a  competing  company  and  put  it 
out  of  bnsiness  would  be  In  restraint  of  trade,  althong^h  it  might  be 
shown  Qiat  with  competition  eliminated  the  vOlnme  of  business  would 
be  increased.  The  decision  referred  to,  however,  aifords  no  snpport 
for  the  proposition  that  when  the  coniQHracy  onder  consideration  is 
one  among  ontsiders,  and  is  only  milawfol  because  it  places  obstruct 
tions  In  the  way  of  trade  and  commerce,  it  is  immaterial  that  It  may 
actually  place  no  obstructi<ms  ther^n.  In  such  a  case  th^re  is  no 
difference  between  the  economical  and  the  legal  standpotot  Unless  a 
eoDspiracy  of  such  a  nature  actually  affect  the  volume  of  trade^  or 
tiie  freedom  with  which  it  may  be  carried  oq»  a  restraint  upon  trade 
eaoBot  be  said  to  be  Imposed. 
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to,  ifl  a  case  scMnewhat  different  in  its  aatiire  from  Loimm  t; 
Lawlor.  In  that  case  it  was  averred  that  a  conspiracy  was 
formed  in  the  interest  of  one  manufacturing  company  to 
obtain  omtrol  of  a  competing  corporation  for  the  purpose  of 
preventing  it  from  engaging  in  business,  and  it  was  hdd  that 
^  a  conspiracy  to  prevent  the  manufacturer  who  procures  his 
supplies  and  disposes  of  his  products  by  means  of  interstate 
ccMnmeree  from  engaging  in  business  at  all  necessarily  places 
restraints  up(m  such  commerce.''  The  element  of  the  elimina- 
tion of  competition  was  present  in  the  P^nmyUfonia  Comr 
pony  ease  and  was  not  present  in  the  Loewe  case,  but  tiiis 
does  not  alter  the  fact  that  the  decision  in  each  case  was 
distinctly  that  the  combination  in  question  directly  restrained 
interstate  commerce  because  its  object  and  purpose  were  to 
prevent  manufacturers  having  interstate  business  from  c<m-» 
tinning  to  carry  it  on. 

5.  Bearing  the  principle  of  these  cases  in  mind,  let  us  ooa- 
sider  the  fundamental  question  whether  the  c<Hispiraey  to 
^^run  a  comer '^  described  in  the  indictment  directly  re- 
strained interstate  commerce.  No  other  restraint — as  is  well 
settled  by  numerous  authcmtaes — ^would  contravene  the  act 

Now  there  are  no  allegaticms  in  the  present  indictment,  as 
there  were  in  the  Loeioe  and  Petmaylvama  cases,  that  the 
purpose  of  the  conspiracy  was  to  restrain  interstate  com- 
merce. No  intent  to  obstruct  such  commerce  is  averred.  But 
it  is  said  by  the  government  that  the  parties  to  a  conspiracy 
are  presumed  to  intend  the  necessary  and  inevitable  conse- 
quences of  their  acts.  Assuming  that  this  Is  so  and  that  it 
is  unnecessary  to  allege  any  q>ecific  intent  in  charging  an 
offense  under  this  statute,  we  must  turn  to  see  what  the  in- 
dictment says  are  the  ^necessary  and  unavoidable  results^' 
of  the  acts  of  the  conspirators  in  ^  running  a  comer  in  cot- 
ton«"  And  in  making  such  ezaminaticm  we  must  also  assume 
that  the  allegations  of  the  results  to  follow  the  conspiracy  are 
more  than  the  conclusions  or  economic  theories  of  the  pleader 
and  amount  to  allegations  of  fact  But  we  must  likewise 
bear  in  mind  that  the  indictment  does  not  specifically  allege 
that  the  conspirbqy  directly  obstructed  interstate  commerce. 
The  necessary  and  unavoidable  result  of  the  acts  stated  mi^t 
be  an  obstruction  to  interstate  commerce  without  it  following 
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that  the  effect  upon  mdi  commeroe  would  be  direct.  Hie  in^ 
direct  consequences  of  Mte  may  be  as  unavoidable  as  the 
direct  results.  Consequently,  while  I  will  accept  as  allega- 
tions of  fact  the  averments  of  the  indictment  concerning  the 
necessary  and  unavoidable  results  of  the  acta  of  the  conspira* 
tors,  I  cannot  consider  such  averments  as  preduding  exam- 
ination into  the  question  whether  it  appears  that  the  direct, 
as  distinguished  fnnn  the  [671]  indirect,  incidental,  or  re- 
mote, effect  of  the  alleged  conspiracy  was  to  restrain  cr  ob- 
struct interstate  oonmierce. 

Manifestly  the  result  which  tiie  conspirators  aimed  at  was 
to  compel  speculators  short  of  cotton  to  settle  at  abnormally 
high  prices;  a  process  sometimes  called  *' squeezing  the 
diorts.''  Manifestly,  also,  tiie  raisng  of  prices  in  other  cot- 
ton markets  than  the  New  York  Gotten  Exchange  was  in 
itself  no  part  of  the  scheme  of  the  conspirators.  Still,  prices 
of  cotton  are  so  correlated  that  it  may  be  said  that  the  direct 
result  of  the  acts  of  the  conspirators  was  to  be  the  raising  of 
the  price  of  cotton  throughout  the  country.  But  it  does  not 
follow,  in  my  opinion,  that  because  exceedingly  high  prices 
of  cotton  were  to  be  brought  about  ihterstate  commerce  'was 
to  be  directly  affected  and  obstructed.  On  the  contrary,  it 
seems  dear  that  any  effect  upon  intei-state  commerce  in  the 
way  of  curtailing  shipments  or  otherwise  would  have  been 
merely  inddental  to  the  high  prices. 

6.  The  broad  contention  of  the  government  is  that  any 
combination  which  interferes  with  the  right  of  the  manu- 
facturer to  purdiase  a  commodity  moving  in  interstate  c(»n- 
m^roe  at  prices  determined  by  the  competitive  law  of  normal 
market  conditions  directly  restrains  interstate  commerce  and 
violates  the  federal  anti-trust  statute.  I  cannot  assent  to 
this  proposition.  There  is  no  direct  relation  between  prices 
and  interstate  commerce.  The  volume  of  shipments  does  not 
necessarily  depend  upon  the  lowness  of  prices.  Innumerable 
other  factors  enter  into  the  problem.  The  continuation  of 
normal  market  conditions  might  or  might  not  curtail  inter- 
state commerce.  But  if  it  were  curtailed  bjf  upset  market 
ccmditions  that  which  produced  such  result  would  still  only 
indirectly  affect  such  commerce. 
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Let  us  test  the  strength  of  the  gprenmenVs  oontentioni  in 
the  applicati(HL  A  general  strike  among  employees  in  cot* 
ton  mills  might  cause  manofaeturers  ^  wholly  to  close  and 
cease  to  operate  their  several  factories."  As  a  result  inter- 
state shipments  of  cotton  would  be  curtailed,  but  such  a  com- 
bination would  fall  far  ^ort  of  tiiat  denounced  in  Lo&we  ▼. 
LawloTj  auprm.  A  conspiracy  among  ^  night  riders  "  to  bum 
tobacco  wamhouses  might,  if  carried  out,  increase  prices  and 
would  almost  ^  unavoidably  and  necesBarily  "  diminirii  the 
virfume  of  possible  interstate  shipments.  Still  such  a  con- 
spiracy would  be  left  to  the  states  for  punirimient.  The  di- 
rect result  would  be  injury  to  the  warehouse  ownera  The 
effect  upcm  interetate  commerce  would  be  incidental  and  in- 
direct. A  conspiracy  might  be  formed  to  injure  the  credit  of 
persons  engaged  in  mercantile  business  which  might  be  so 
extensive  as  to  cause  failures  and  a  consequent  material  dimi* 
nution  in  the  vcdume  of  interstate  shipments.  But  the 
direct  effect  of  the  c(mspiracy  would  be  the  injury  to  the 
meirchante,  and  the  effect  upon  interstate  commerce  would  be 
altogether  remote.  Many  other  illustrations  might  be  given. 
These,  however,  are  sufficient,  in  my  opinion,  to  demoi^trate 
the  unsoundness  of  the  government's  contention.  For  these 
reasons,  I  readi  the  conclusicm  that  the  so-called  ^^  comer 
counts ''  fail  to  show  any  direct  effect  upon  interstate  com- 
merce, and  consequently  fail  to  charge  violations  of  the 
statute. 

[678]  The  next  questicm  is  whether  the  third  count  charges 
a  violation  of  the  statute.  The  offense  charged  in  this  count 
is  a  conspiracy  ^  to  monopolize  by  the  method  in  this  count 
of  this  indictEnent  hereafter  set  forth  a  part  of  the  trade  and 
commerce  among  the  several  states,"  and  the  material  aver* 
ments  with  respect  to  such  method  are  as  follows: 

**  Said  consiilratora  were  to  become  members  of  and  engai^ed  tn  an 
anlawfUl  oomblnatUm  In  the  form  of  an  agreement,  onder  whleti  tbej 
were  •  •  ♦  severally  to  porcbase  •  •  ♦  cotton  •  •  •  so 
mndi  that  together  tb^  would  *  •  •  bare  enongb  ^  •  •  cot- 
ton *  ^  *  to  enable  tbem  *  *  *  to  control  tbe  price  of  snch 
ootton,  and  seyerallj  to  demand  arbitrary,  ezcessiye  and  monopolistic 
priees  for  the  same  upon  the  sale  thereof  by  them  respectively  to 
infftctaiegj  other  than  said  foniplratnra.    •    •    •'^ 
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This  count  is  spoken  of  in  the  briefs  as  the  power  count, 
and  it  is  claimed  by  the  gOYenunent  to  charge  a  conspiracy 
to  monopolize  by  acquiring  enough  cotton  to  give  power  to 
fix  arbitrary  and  excessive  prices. 

7.  It  is  undoubtedly  true,  under  the  law  as  it  stands,  that 
trade  and  commerce  are  ^  m<xiopolized  "  within  the  meaning 
of  the  federal  statute,  when,  as  a  result  of  efforts  to  that  end, 
such  power  is  obtained  that  a  few  persons  acting  together 
can  c<mtrol  the  prices  of  a  commodity  moying  in  interstate 
commerce.  It  is  not  necessary  that  the  power  thus  obtained 
should  be  exercised.    Its  existence  is  sufficient 

8.  As  just  indicated,  however,  the  power  of  control 
amounting  to  a  monopoly  must  be  held  by  persons  acting  in 
concert  No  monopoly  exists  when  individuals,  each  acting 
for  himself,  own  large  quantities  of  a  commodity.  Under 
such  conditions  none  of  the  evils  of  monopoly  is  present 
The  inherent  and  collateral  power  incident  to  concerted  ac* 
tion  is  absent.  It  is  true  that  the  individuals  might  unite 
and  create  a  monopoly,  but  they  might  not,  and  until  they 
do  there  is  no  monopoly. 

9.  A  conspiracy  to  monopolize  is  a  conspiracy  to  create  a 
mcmopoly,  and  unless  it  appears  from  the  indictment  that 
the  conspiracy  in  question,  if  successfully  carried  out,  would 
have  resulted  in  a  monopoly,  no  violaticm  of  the  federal  stat- 
ute is  charged.  And  here  is  where  the  allegations  are  lack- 
ing. Construing  them  fairly,  it  cannot  be  said  that  it  is 
averred  that  these  defendants,  as  the  result  of  this  conspiracy, 
were  to  have  an3rthing  more  or  other  than  individual  power 
to  denmnd  monopolistic  prices.  It  is  alleged  that  purchases 
of  cotton  were  to  be  made  ^^  severally  "  of  such  amounts  that 
the  defendants  could  ^  severally  ^'  demand  arbitrary  and  ex* 
cessive  prices  upon  the  sale  thereof  by  them  ^^  respectivdy." 
I  cannot  find  any  clear  allegations  of  collective  power.  The 
power  to  control  prices  which  this  conspiracy  was  to  put  into 
the  hands  of  the  defendants  was  several  and  not  joint — a 
power  over  individual,  and  not  over  aggregate,  possessions — 
and  if  they  had  obtained  it  they  would  not  have  obtained  a' 
monopoly.  The  offense  charged  is  not  a  conspiracy  to  create 
a  monopoly,  but  a  conspiracy  to  give  perscma  power  to  cffeate 
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one  if  they  should  desire  to  do  so  and  should  enter  into  a 
further  agreement  to  [678]  that  end.  And  while  it  was  not 
necessary,  in  my  opinion,  under  the  law  as  it  now  stands,  to 
allege  that  the  defendants  ezerdsed  the  power  to  control 
prices,  it  was  necessary  to  state  some  agreement  among  them 
that  they  would  act  together  should  there  be  occasion  for  so 
doing. 

The  federal  Anti-Trust  statute  is  a  powerful  instrument  for 
the  protection  of  the  people  from  combinations  and  monop- 
olies. But  it  is  a  stringent  statute  which  is  carried  far  when 
it  is  used  as  the  basis  of  a  criminal  prosecution  of  perscms 
for  conspiring  to  monopolize  by  obtaining  power  over  prices 
without  charging  any  intention  to  exercise  such  power  by 
fixing  prices.  And  when  such  a  prosecution  is  had,  a  court 
is  not  drawing  refined  distinctions  nor  in^gfing  upon  techni- 
calities when  it  requires  the  indictment  to  charge  clearly  and 
unmistakably  that  the  object  of  the  conspiracy  was  to  put 
such  power  of  monopoly  into  the  hands  of  the  defendants 
acting  collectively  and  not  each  for  himself.  Doubt  as  to  the 
meaning  of  the  indictment  in  such  a  case  should  be  resolved 
against  the  government. 

10.  The  final  question  to  which  it  is  necessary  to  give  any 
extended  consideration  is  whether  the  fifth  and  sixth  counts 
are  subject  to  the  objection  of  duplicity  because  they  each 
charge  the  commission  of  two  substantive  offenses.  The  de- 
fendants contend  that  the  fifth  count  charges  a  combination 
in  restraint  of  trade,  and  then  bring  in  by  reference  all  the 
material  allegations  of  the  first  count,  which  charges  a  con- 
piracy  in  restraint  of  trade,  and  therefore  it  is  urged  that 
there  is  a  misjoinder  of  two  crimes  in  one  count.  Similar 
contentions  are  made  with  respect  to  the  sixth  count  In 
my  opinicm  the  contentions  of  the  defendants  are  not  well 
founded.  Referring  to  the  cha]^[ing  part  of  each  count  it 
will  be  found  that  only  a  single  offense  is  charged  against  the 
defendants  and  the  references  in  other  parts  of  the  counts 
are  only  for  the  purpose  of  giving  details  of  the  offenses 
charged. 

The  grounds  of  the  demurrers  and  motions  to  quash  which 
have  not  been  already  noticed  seem  not  to  require  discussion. 
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Tlie  demurrers,  so  far  as  directed  against  the  third,  fourth, 
seventh,  and  eighth  counts  of  the  indictment  are  sustained, 
and  in  other  req)ects  are  overruled.  Hie  motions  to  quash 
are  denied. 


[92]  UNITED  STATES  v.  SWIFT  ET  AL.  (three  cases).- 

(District  Court,  N.  D.  lUlnols,  B.  D.    May  12,  1011.) 

[138  Fed.  Rep.,  92.] 

OouBTs  (f  91) — ^Pbetious  Deoisiohs — SHBsifAir  Aim-TBUBT  Act— 
Yaxjditt  or  Cbihutal  Pbovisions. — Sherman  AnU-Tmst  Act  Jnkj 
2,  1890,  c.  647,  26  Stat  209  (U.  S.  Ck>mp.  St  1901,  p.  S200),  Is  pri- 
marily a  criminal  statute,  prohibiting  certain  acts  as  unlawful  re- 
straints and  monopolies  of  Interstate  trade  and  commerce  and 
prescribing  the  punlshm^t  therefor,  the  Jurisdiction  conferred  on 
Oftrcult  Courts  as  courts  of  equity  by  section  4  to  ^prevent  and 
restrain  ytolations  of  this  act "  being  made  depeod«it  oa  the  pre- 
ceding criminal  sections  and  confined  to  preventing  the  carrying 
out  of  that  which  is  declared  in  the  prior  sections  to  be  criminal. 
Therefore  every  decision  of  the  courts  sustaining  an  injunction 
granted  under  such  section  has  necessarily  determined  that  the  pre- 
ceding sectionB  are  vaUd,  and  that  the  things  enjoined  were  crimes, 
and  In  view  of  the  numerous  decisions  of  the  Supreme  Court  up- 
holding such  injunctions  the  ralldity  of  the  criminal  sections  is  no 
longer  open  to  question  in  the  inferior  courts.* 

[Bd.  Note. — For  other  cases,  see  Courts,  C«it  Dig.  i  326;  Dec 
Dig.  f  91.1 

IllDICTMKlfT  AUD  lNT(»MATI0ir   (f  126) — ^DUFUOITr— COHBnTATIOlVS  TK 

Bbstbaiivt  or  Irtebstatb  Coiimsbc& — ^An  indictment  charging  a 
combination  in  restraint  of  interstate  commerce  In  violation  of 
Anti-Trust  Act  July  2,  1890,  c.  647,  8  1,  26  Stat  209  (U.  S.  Comp. 
St  1901,  p.  3200),  is  not  bad  for  duplicity  because  it  charges  and 
enumerates  differ^t  means  adopted  or  different  things  done  to 
accomplish  the  object  of  the  combination. 

(Ed.  NotSL — For  other  cases,  see  Indictment  and  Inforaiatloii, 

Cent  Dig.  iS  360^371;  Dec.  Dig.  S  126.] 

MoHOFOUi^  (I  31) — Combination  in  Restbaint  c^  Intvbstatb  Oom- 

lOBBOS — Criminal  Pboseoutions — Indictment. — ^An  indictment  for 

a  combinati<m  in  restraint  of  interstate  commerce  in  violation  of 

•For  opinion  on  the  pleas  of  Immunity  (186  Fed.  Bep.,  1002),  see, 
cmle.  p.  68. 
*  Syllabus  copyrighted,  1911,  by  West  Publishing  Company.' 
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ABtl-Trait  Act  July  2,  180(K  e  647,  I  1,  26  Stat  209  (U.  &  Oomj^ 
St  1001,  pw  8200),  between  deteidanti  as  reptcocintatlTeB  of  tbree 
dUBerent  packing  ocmcema,  which  cfaarges  tbat  eecb  oonoeni  was 
repreeeBted  by  certain  indiTidnala,  each  one  of  whom  was  aotber- 
iaed  to  act  for  the  othen  of  hi»  "group**  and  that  the  word 
"group**  as  used  therein  is  intoided  to  apply  to  any  or  all  of  the 
members  of  the  particular  group,  is  sofldently  specific  where  it 
diarges  that  acts  were  doee  1^  a  particular  group  without  ay^ring 
that  each  particular  member  of  such  group  individually  took  part 
therein. 

[Bd.  Note.— lV>r  other  cases,  see  BioaopdUes,  Cent  Dig.  I  20; 
Dec  Dig.  I  81.] 

[98]  Monopolies  (S  31) — GoMsmATioif  nr  BasTSAmT  or  Ihtebstatb 
GoMMSBCs. — An  indictment  fbr  a  combination  in  restraint  of  inter- 
state conunerce  in  violation  of  Anti-Trust  Act  July  2;  1800,  c.  647, 
1 1,  26  Stat  209  (U.  S.  Comp.  St  1901,  p.  3200),  which  charges  that 
defendants  were  oflScers  of  certain  corporations  which  they  man- 
aged and  controlled,  directing  the  corporate  action,  and  that  the 
groups  of  defendants  repreeentttg  the  seyeral  cc^poratioas  ooi»> 
bined  together  to  do  the  illegal  acts,  sufficiently  charges  defendants 
as  indlTiduals. 

[Bd.  Note. — For  other  cases,  see  Honopolies,  Cent  Dig.  I  20; 
Dec.  Dig.  f  81«] 

MoHOTQLZis  (i  81) — YwuLTiott  Of  Aktx-Tkust  Aot — ^IiiKonccirT.— An 
indictment  which  charges  acts  constituting  a  contract,  combina- 
tion, or  conspiracy  in  restraint  of  interstate  commerce  In  violation 
of  Anti-Trust  Act  July  2,  1800,  c.  647,  1 1,  26  SUt  209  (U.  S.  Ck>mp. 
St  1901,  p.  8200),  is  good  whether  such  acts  are  alleged  to  consti- 
tute a  contract,  combination  or  coaapiracy. 

[Bd.  Note. — For  other  casee^  see  Monopolies,  Gent  Dig.  i  20;  Dea 
Dig.  I  81.] 

ImxcnfaiiT  aivd  iNFoaicATioir  (f  60) — ^Rxquisttes  aicd  Stttticierct 
or  AoousATioir. — ^An  indictment  is  sufficient  ^^en  it  contains  a  sub- 
stantial accusation  of  crime  and  its  statements  furnish  the  accused 
with  such  a  description  of  the  charge  against  him  as  will  enable 
him  to  make  his  defense  and  avail  himself  of  his  conviction  or  ac- 
quittal for  protection  against  further  prosecution  for  the  same 
offense,  and  when  from  it  the  court  can  determine  that  the  f^cts 
charged  are  sufficient  in  law  to  support  a  conviction. 

[Bd.  Neta— ITor  other  cases,  see  Indictment  and  Information, 
Gent  Dig.  1 180;  Dec.  Dig.  S  69.] 

MoROPOLisB  (I  81) — ^Akti-Tbust  Act — OmciisES.— ^An  indictm^t  al- 
legiug  flaets  ^i^ch  show  that  defendants  control  three  extensive 
packing  coocems  doing  an  interstate  business  and  controlling  the 
latfer  part  of  the  bushiees  In  the  states  In  whidi  they  operate;  that 
tiMy  hava  combined  tsgetber'in  a  plan  to  eliminate  competition  be- 
Bdi  eoacens  by  an  agreement  not  to  bid  agaliwl  each  other 
96825**— VOL  4—17 19 . 
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for  live  stock,  bat  to  bid  exactly  the  same  amonnts  fbr  Hke  grades, 
and  by  fixing  a  uniform  stiUng  price  to  be  charged  by  each;  and 
apportioning  among  themselTes  the  total  business  done  according 
to  the  financial  interest  of  each — charges  a  contract  combination  or 
conspiracy  in  restraint  of  intestate  commerce  In  Tlolation  of  Sher- 
man Antl-Tmst  Act  July  2,  1890,  c  647,  I  1,  26  Stat  208  (U.  S. 
Ck>mp.  St  1901,  p.  8200). 

[Bd.  Nota — For  other  cases^  see  Monopolies,  Ooit  Dig.  f  20; 
Dec  Dig.  i  81.] 

Proceedings  by  indictments  against  Louis  F.  Swift  and 
others.    On  demurrers  to  indictments.    Overruled* » 
See,  also,  186  Fed.  1002. 

Geo.  W.  Wicheraham^  Atty.  Gen.,  Edwin  W.  Sima^  U.  S. 
Atty.,  Wm.  8.  Kenyan^  Jame%  H.  WUkenor^  Pierce  Butler^ 
Jamee  M.  Sheean^  Oliver  E.  Pagan^  Elwood  G.  Godman^ 
and  Barton  Comeau^  for  the  United  States. 

JoJyn  S.  Miller,  Moritz  Rosenthal,  Levy  Mayer,  George  T. 
BuekingJtam,  M.  W.  Borders,  Albert  Veeder,  Henry  Veeder, 
Alfred  R.  Urion,  and  Ralph  Crews,  for  defendants. 

Casfenteb,  District  Judge. 

First  I  will  dispose  of  the  contention  that  the  provisions 
of  the  Sherman  Act  (Act  July  2, 1890,  c.  647,  [94]  26  Stat. 
5809  [U.  S.  Comp.  St  1901,  p.  3200]  are  "  too  indefinite  and 
uncertain  in  defining  the  elements  or  constituents  of  the 
crime  to  justify  the  indictments,  and  punishment  thereunder 
by  imprisonment  or  fine.^ 

1.  In  this  connection  I  may  say  that  great  skill  and  ability 
have  been  exhibited  by  the  counsel  for  the  defendants  in 
analyzing  the  various  decisions  of  the  Supreme  Court  of  the 
United  States  which  have  passed  upon  tiie  Sherman  Act  In 
the  view  which  I  take  of  those  decisions,  it  will  not  be  neces- 
sary for  me  to  determine  whether  the  Congress  of  the  United 
States  meant  exactly  what  it  said  in  passing  that  act,  or 
whether  its  meaning  was  to  depend  upon  judicial  construc- 
tion. If  the  matter  had  come  to  me  as  an  original  propofld- 
fcioQ,  I  would  be  obliged  to  say,  having  due  regard  to  tlie 
dirse  independent  branches  of  our  government,  that  the  sole 
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power  to  make  the  law  rested  with  the  legialative  branch, 
and  that  the  sole  power  of  the  courts,  being  satisfied  that 
the  legislative  body  had  not  exceeded  its  constitutional  au- 
thority, was  to  interpret  and  enforce  the  law  as  made ;  that 
the  power  of  the  courts  is  to  interpret,  rather  than  to  create, 
a  law.  This  statute  defines  the  acts  declared  to  be  unlawful 
in  simple  English.  The  purpose  of  the  act,  when  ascer- 
tained from  the  language  used,  is  as  clear  as  may  be.  The 
legislative  purpose  inspiring  its  passage  is  interesting  as  a 
matter  of  history,  but  in  the  absence  of  ambiguity  or  un- 
certainty in  the  words  or  phrases  used,  is,  legally  speaking, 
at  least  unimportant.  Canons  of  construction  and  means 
used  commonly  by  the  courts  to  determine  legislative  intent 
serve  only  to  confuse  when  that  intent  is  clearly  expressed. 
Bules  of  construction  serve  no  good  purpose  when  there  is 
nothing  to  construe.  Courts  ought  not  to  interpret  that 
which  has  no  need  of  interpretation,  and,  when  the  words 
of  a  statute  have  a  definite  and  precise  meaning,  to  go 
elsewhere  in  search  of  conjecture  in  order  to  restrict  or 
extend  the  meaning.  Statutes  and  contracts  should  be  read 
and  understood  according  to  the  natural  and  most  obvious 
import  of  the  language,  without  resorting  to  subtle  and 
forced  construction  for  the  purpose  either  of  limiting  or 
extending  their  operation.  Beardstown  v.  Virginia^  76  HI. 
40.  Courts  are  not  concerned  with  the  advisability  of  legis- 
lation, viewed  either  from  a  political  or  economical  stand- 
point; and  it  would  seem  unnecessary  to  observe  that,  acting 
within  the  limits  of  the  Constitution,  the  Congress  of  the 
United  States  is  supreme  and  independent  Its  enactments 
represent  the  law  until  they  are  repealed. 

However  that  may  be,  the  statute  now  under  consideration 
has  been  the  subject  of  decision  for  20  years.  The  Supreme 
Court  of  the  United  States  many  times  has  sustained  decrees 
which  restrained  violations  of  it.  The  individual  justices  of 
that  court  have  differed,  not  on  the  constitutional  power  of 
Congress  to  pass  a  penal  statute  relating  to  interstate  com- 
merce, but  as  to  whether,  or  not  a  given  case  has  come  within 
its  condemnation.  In  four  cases  at  least  a  decree  or  judg- 
ment based  upon  that  statute  was  sustained  by  that  court, 
and  without  dissent    Mcntague  v.  Lawrr/y  198  U.  S.  88,  24 
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Sup;  Ct.  307, 48  L.  Ed.  608 ;  Loewe  y.  Lauior^  208.  IT.  S.  274, 
28  Sup.  Ct  301,  62  [95]  L.  Ed.  488 ;  il<i(2y««M  Pipe  ds  Steel 
Co.  V.  United  States,  176  U.  S.  211,  20  Sup.  Ct  96, 44  L.  Ed. 
136;  Sioift  db  Co.  r.  United  States,  196  U.  S.  376, 26  Sup.  C5t 
276, 49  L.  Ed.  518. 

The  Sherman  Act  is  entitled  ^^An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies."  It  b 
essentially  a  penal  statute.  Sections  1,  2,  and  3  declare  what 
is  illegal,  and  provide  for  punishment  in  case  of  violation. 
Secticm  4  declares  that: 

"  The  several  Oircult  CoortB  of  the  United  States  are  Invested  with 
jurisdiction  to  prevent  and  restrain  violations  of  this  act,  and  it  tiiall 
be  the  duty  of  the  several  district  attorneys  of  the  United  States,  in 
their  reBpectiYe  districts,  nnder  the  direction  of  the  Attorney  General, 
to  institute  proceedings  in  equity  to  prevent  and  restrain  snch  viola- 
Uona    •    •    •" 

Section  7  provides: 

'*Any  parson  who  shaU  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act,  may  sue  in  any  Oircuit  Court  of 
the  United  States  •  •  •  and  shall  recover  threefold  damages 
by  him  sustained,  and  the  costs  of  suit,  including  a  reasonable  attor- 
ney's fee.** 

Congress  aimed  effectually  to  prevent  restraint  of  trade 
in  interstate  commerce.  It  had  constitutional  power  to  ac- 
complish this  purpose  by  making  restraints  of  trade  criminal 
acts;  or,  without  making  them  criminal,  by  empowering  the 
United  States,  as  complainant,  to  secure  injunctions  against 
acts  which  constitute  restraints  of  trade,  or  by  doing  both« 
By  passing  the  Sherman  Act  it  did  both.  The  result  could 
have  been  accomplished  in  several  ways.  Congress  could 
have  enacted  two  separate  statutes,  the  one  providing  that 
acts  done  in  restraint  of  trade  should  be  criminal  and  pun- 
ished as  such ;  the  other  providing  that  the  condemned  acts 
should,  on  the  application  of  the  government,  be  enjoined 
in  the  civil  courts.  It  could  have  passed  one  statute  instead 
of  two,  and  provided  in  one  section  that  the  various  acts  in 
restraint  of  trade  sliould  be  criminal,  and  punished,  and  in 
the  second  section  have  declared  that  the  same  acts  in  re- 
straint of  trade  could,  on  the  application  of  the  government, 
be  enjoined. 
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If  it  had  passed  two  separate  statutes,  then  dearly^  and  if 
it  had  passed  one  statute,  then  possibly,  the  two  statutes 
and  the  two  sections  respectiyely  would  be  construed  inde- 
pendently of  each  other.  As  to  the  two  statutes,  this  re- 
quires no  discussion.  As  to  the  single  statute,  if  it  combined 
boUi  remedies  it  could  not  be  called  primarily  a  criminal 
statute  or  primarily  a  civil  statute.  The  two  essential  ob- 
jects obviously  would  be  distinct,  and  each  would  be  tested 
by  its  own  language  in  determining  its  constitutionality. 
In  that  event  it  could  be  argued  that  the  criminal  section, 
worded  broadly  as  in  the  Sherman  Act,  was  not  specific 
enough ;  that  it  did  not  declare  the  exact  nature  of  the  offense, 
and  that  no  one  could  know  in  advance  what  the  law  con- 
demned, and  therefore  no  indictment,  or  at  any  rate  no  in- 
dictment in  the  language  of  the  statute,  would  be  valid.  And 
this,  notwithstanding  the  fact  that  the  civil  statute  would  not 
be,  for  the  purpose  of  an  injimction,  subject  to  the  same  ob- 
]ecti<m.  If  sudi  a  statute  had  been  passed,  and  if  under  it 
the  Supreme  Court  had  upheld  the  constitutionality  of  the 
act  in  equity  cases,  such  decisions  [96]  would  not  absolve  this 
court  from  the  obligation  of  considering  the  constitutionality 
and  validity  of  the  criminal  section. 

Such,  however,  is  not  the  act  which  was  passed  by  Con- 
gress. The  Sherman  Act  is  primarily  a  criminal  statute. 
Its  title  announces  its  purpose.  Sections  1,  2,  and  8  declare 
certain  things  to  be  illegal,  and  prescribe  punishment  for 
their  doing.  The  equitable  remedj  provided  by  section  4 
does  not  authorize  the  Circuit  Courts  of  the  United  States  to 
enjoin  resh^tints  of  trade,  as  such ;  it  does  not  subject  to  the 
processes  of  a  court  of  chancery,  contracts,  combinations  in 
the  form  of  trusts  or  otherwise,  or  conspiracies  or  monopo- 
lies, in  restraint  of  trade,  either  definitely  or  indefinitely. 
On  Ae  contrary,  it  invests  the  Circuit  Courts  of  the  United 
States  with  jurisdicticm  to  prevent  and  restrain  ^  violations 
of  this  act";  and  it  is  a  well-known  fact  that  the  courts  of 
the  United  States  have  no  jurisdiction,  except  such  as  is  con- 
ferred upon  them  by  Congress.  Heie  the  jurisdiction  of  the 
equity  courts  is  made  dependent  upcm  the  criminal  sections. 
If  seefcioQS  1, 2,  and  8  wiere  repealed  by  Congress,  there  would 
be  nothing  left  of  the  law  to  which  sections  4  and  7  could 


Digitized  by  VjOOQ IC 


294  IBS  FBDBBAL  BBPOBTBB,  9t. 

Opinion  ^  tbe  Court 

apply.  It  ifl  impossible  to  give  effect  to  the  equity  sections 
without  refer^ice  being  had  to  the  criminal  section*  It 
authorizes  the  processes  of  the  Chancery  Court  to  be  used 
only  to  prevent  the  carrying  out  of  that  which  is  declared 
in  the  prior  sections  to  be  criminaL  It  follows,  therefore, 
that  unless  that  which  is  sought  to  be  enjoined  is  a  violation 
of  the  act  under  one  of  the  preceding  sections,  in  other  words, 
that,  unless  that  which  is  sought  to  be  enjoined  is  a  crime, 
it  can  not  be  enjoined,  because  it  is  only  that  which  is  made 
a  crime  by  the  statute  which  is  subject  to  the  equity  jurisdic- 
tion. Therefore,  if  injunctions  heretofore  have  been  ufdield 
by  the  Supreme  Court,  the  Supreme  Court  in  upholding 
them  necessarily  has  determined  that  the  things  which  were 
enjoined  were  crimes,  as  defined  by  one  at  least  of  the  first 
three  sections  of  the  act  If,  however,  as  is  contended,  the 
first  three  sections  of  the  act  are  void,  there  could  be  no 
^violation  of  this  act"  susceptible  of  being  enjoined. 
Whether  or  not  there  is  any  merit  in  the  argument  on  behalf 
of  the  defendants  is  not  a  matter  for  this  court  at  this  time 
even  to  consider,  in  view  of  the  fact  that  in  the  judgment 
of  this  court  the  decisions  of  the  Supreme  Court  upholding 
injunctions  necessarily  involve  the  proposition  that  certain 
things  are  made  criminal  by  the  statute,  and  that  therefore 
the  criminal  sections  of  the  statute  necessarily  must  be  valid. 
The  same  is  true  as  to  the  jurisdiction  under  section  7. 
Becoveries  have  been  sustained  by  the  Supreme  Court  under 
that  section.  Montague  v.  Lawry^  9upra;  Loewe  v.  Latolar^ 
supra.  And  yet  the  only  authority  there  vested  in  the  Cir- 
cuit Court  was  to  award  threefold  the  damages  sustained 
by  any  individual  '^  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act"  Nothing  is  forbidden 
in  tenns.  Many  things  are  declared  to  be  unlawfuL  Unless 
they  were  unlawful,  as  defined  in  the  criminal  sections,  no 
relief  could  have  been  given  under  section  7.  It  might  be 
said,  of  course,  that  the  Supreme  Court,  in  passing  upon 
these  dvil  cases,  acted  without  consideration  of  the  logical 
ejctension  of  the  exercise  of  the  civil  jurisdioticm,  and  [97] 
without  argument  as  to  the  possible  invalidity  of  the  first 
three  sections  as  a  criminal  statute,  and  that  a  decision  even 
of  the  Supreme  Court  holding  the  civil  section  valid,  al- 
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though  logically  neoessarily  involYing  a  holding  that  the 
fiist  three  seotifMss  are  also  yalid  as  penal  sections,  shonld 
not  be  deemed  binding  upon  this  court  This  argument, 
however,  is  inapplicable,  because  it  was  pressed  strongly 
upcm  the  Supreme  Court  in  the  Northern  Securities  case^ 
198  U.  S.  197,  24  Sup.  Ct  436, 48  L.  Ed.  679,  that  the  crimi- 
nal sections  were  invalid  for  the  reasons  urged  here,  and 
that  for  that  reason  the  equity  sectimis  could  not  be  en- 
forced. Argument  of  Toung,  Northern  Sec  ease^  198  U.  S. 
262,  264,  24  Sup.  Ct  486, 48  L.  Ed.  679,  Argument  of  John- 
son, 193  U.  S.  270,  24  Sup.  Ct  488,  48  L.  EdL  679,  Argu 
ment  of  Griggs,  193  U.  S.  279,  24  Sup.  Ct  489,  48  L.  Ed. 
679,  Argument  of  Grover,  198  U.  S.  285,  24  Sup.  Ct  442,  48 
L.  Ed.  679,  Argument  of  Stetson,  198  U.  S.  292, 24  Sup.  Ct 
448, 48  L.  EdL  679,  where  he  said: 

''This  act  iB  a  criminal  statute  pure  and  simple,  and  its  meaning 
and  ^ect  as  now  detennined  must  also  be  Its  meaning  and  effect  wtaen 
made  the  basia  of  a  criminal  proceeding." 

The  contention,  however  strongly  urged,  did  not  affect  the 
ccmdusion  of  the  court  I  am  of  tlie  opinion,  therefore,  that 
the  Supreme  Court  of  the  United  States  has  determined  that 
sections  1,  2,  and  8  of  the  Sherman  Act  define  with  sufficient 
accuracy  the  offenses  therein  enumerated. 

2.  It  is  urged  also  that  the  first  and  second  counts  of  in- 
dictment No.  4,509  are  bad  for  duplicity,  because  they  charge 
a  combination  in  restraint  of  trade  in  the  purchase  of  live 
stock,  and  also  in  the  sale  of  fresh  meat  The  objection  is 
not  sound.  The  crime  charged  is  a  oxnbination  in  restraint 
of  trade.  Such  a  combination  may  design  to  accomplish  its 
object  in  many  different  ways,  and  the  enumeration  of  the 
various  means  adopted  does  not  render  the  indictmept  bad 
for  duplicity.  Duplicity  in  an  indictment  means  the  charg- 
ing of  more  than  one  offense,  not  the  charging  of  a  single 
offense  committed  in  more  than  one  way.  Duplicity  may  be 
applied  only  to  the  result  charged,  and  not  to  the  method  of 
its  attolnment  Anderson  y.  United  States,  171  U.  S.  604, 19 
Sup.  Ct.  60,  48  L.  Ed.  800;  Connors  v.  United  States^  168 
U.  S.  408, 16  Sup.  Ct  951,  89  L.  Ed.  1088. 
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•8.  Counsel  far  defendants  alsoocmtend  that  counts  1,  2, 
and  3  of  indictment  No.  4,509,  and  indiotineiits  Nos.  4^10 
and  4,511,  are  fatally  defective  by  reason  of  the  use  of  the 
word  '^  groups  "  as  designating  the  defendants  representing 
the  Armour,  Swift,  and  Morris  ooneems.  The  indictments 
show  that  the  Armour,  Swift,  and  Morris  interests  were 
r^resented  each  by  certain  individuals,  and  the  individuals 
composing  each  ckss  are  designated  as  ^^Ae  Swift  group, 
(he  Armour  group,  and  the  Morris  group.''  This  is  followed 
by  the  charge  that  each  member  of  each  group  had  full 
authority  to  act  lor  his  group,  and  that  whenever  the  word 
^  group  ^  is  used  it  is  intended  to  apply  to  any  or  all  of  the 
members  of  each  group.  In  other  words,  the  charge  against 
a  grottp  is  to  be  taken  to  mean  that  whatever  was  done  was 
done  by  one  of  the  members  of  the  group  in  behalf  and  by 
[98]  authority  of  all.  In  this  connection  it  is  argued,  ^  first, 
that  not  all  of  the  defendants  are  charged  with  the  commis- 
sion of  acts;  and,  second,  that  those  charged  and  those  not 
(diarged  cannot  be  separated  from  each  other  under  the  aver- 
fiiwts."  Grand  jurors  are  required  to  state  their  charge 
with  as  mudi  certainty,  and  no  more,  as  the  circumstances 
of  the  case  will  permit.  In  this  case  the  jurors  knew 
the  men  engaged  in  the  matter  under  their  investigati<m; 
knew  with  which  of  the  three  great  concerns  (Armour, 
Swift,  or  Morris)  each  one  was  associated;  believed  that 
they  were  of  one  mind  as  to  the  plan  of  operation  of 
their  business.  It  was  not  known,  and  probably  could  not 
have  been  discovered,  what  part  in  the  general  programme 
was  assigned  to  each  individuaL  The  practicid  way,  and 
probably  the  only  possible  way,  was  for  the  jury  to  charge  as 
it  did  that  the  combination  was  entered  into  by  the  separate 
groups,  of  men,  and  that  the  action  of  each  gioup  was  with 
the  consent,  knowledge,  and  design  of  each  constituent  mem- 
ber. The  indictments  charge  an  unlawful  combination, 
conspiracy  and  monopoly  as  a  result  of  joint  action,  and  it  is 
not  necessary,  to  sustain  those  charges,  that  each  one  of  the 
individual  participants  should  have  been  doing  the  same 
thing  at  the  same  time.  Uniied  States  v.  MacAndrewe 
(C.  C.)  149  Fed.  at  page  832.    It  is  quite  consistent  with  a 
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dia^ge  of  oombinoiion  or  conspinKgr  or  monopoly  that  the 
indiTiduate  conottned  tbo^in  should  each  have  been  assigned 
4o  different  tasks,  aimed  to  bring  about  the  result  planned 
•by  alL  The  indictments  charge  the  ultimate  plan,  the  q^ 
cific  acts  by  which  it  was  carried  out;  and,  furth^,  that  those 
specific  acts  were  i^aduied  and  executed  by  the  three  groups 
of  iiidiTiduals,  each  member  of  each  group  acting  for  himself 
and  ^i^ary  other  membw  of  the  group.  I  do  not  see  how  the 
grand  jury  could  have  made  the  charge  mwe  definite,  and 
believe  that  it  is  sufficiently  specific  to  satisfy  the  substan- 
tive law. 

4.  The  point  is  made  against  the  counts  of  indictment  Ko. 
4,509  that  they  fail  to  charge  property  the  defendants  with 
responsibility  for  the  acts  done;  that  it  appears  that  the  de- 
fendants were  officers  of  corporations,  and  ^at  they  could  not 
be  liable  for  corporate  doings  unkes  it  appeared  deariy  that 
they  knew  of,  connived  at  and  directed  the  things  done.  The 
answer  to  this  is  found  in  the  indictment,  which  charges,  not 
that  the  corporations,  but  that  the  groups  of  individual  de- 
fendants, did  what  was  alleged  to  be  unlawful ;  and  further, 
that  the  defendants  managed  and  controlled  the  various  cor- 
porations, and  directed  the  corporate  action.  More  was  not 
necessary. 

5.  Much  stress  is  laid  upon  the  proposition  that  indictment 
No.  4,509  is  bad  as  describing  a  conspiracy  or  a  contract  in 
restraint  of  trade,  and  calling  it  a  combination.  The  obvi- 
ous answer  to  this  is  that  it  makes  no  difference  what  the 
grand  jury  labeled  the  offense.  The  question  is.  Do  the 
facts  as  stated  amount  in  law  to  any  offense?  If  the  acts 
charged  in  this  indictment  constitute  a  contract,  combina- 
tion in  the  form  of  trust  or  otherwise,  or  a  conspiracy  in 
restraint  of  trade  or  commerce,  it  is  a  valid  indictment,  so 
far  as  this  objection  is  concerned. 

6.  It  is  apparent  that  the  foregoing  objections  to  the  in- 
dictment go  to  matters  of  form  rather  than  to  matters  of 
substance.  An  in[991dictment  is  well  aiough  that  states 
faets  which  e(»isdtate  a  crime,  and  in  language  which  leaves 
no  docrbt  in  l^e  minds  of  the  defendants  of  what  they  are 
accused,    li  is  true  that  a  defendant  should  be  informed 
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dearly  by  the  indictment  of  the  exact  and  foil  diaiqge  made 
against  him,  yet  the  manner  in  whidi  the  information  is 
giyen  is  unimportant.  An  indictment  is  sufficient  when  it 
oontains  a  subrtantial  accusation  of  crime,  and  its  statements 
furnish  the  accused  with  sudi  a  description  of  the  diaige 
against  him  as  will  enable  him  to  mi^  his  defense,  and 
avail  himself  of  his  conviction  or  acquittal  for  protection 
against  further  prosecution  for  the  same  offense,  and  when, 
from  it,  the  court  can  determine  that  tiie  facts  charged  are 
sufficient  in  law  to  support  a  conviction.  Hwns  v.  United 
States,  118  Fed.  689,  66  C.  C.  A.  407.  The  present  indict- 
ments fulfill  all  of  these  requirements.  Moreover,  section 
1026  of  the  Revised  Statutes  (U.  &  Comp.  St  1901,  p.  720) 
provides: 

^No  Indictment  f6nnd  and  presented  bj  a  grand  Jnry  In  any  Dis- 
trict or  Circuit  or  otber  coiirt  of  tlie  United  States  sbaU  be  deoned 
Insafflclent*  nor  shall  the  trial,  judgment  or  other  proceeding  thereon 
be  affected  by  reason  of  any  defect  or  imperfection  In  matter  of 
form  only,  which  shall  not  tend  to  the  prejudice  of  the  defendant" 

7.  This  brings  us  to  the  question  whether  or  not  the  indict- 
ments charge  facts  sufficient  in  law  to  support  a  conviction 
under  the  Sherman  act,  and  for  answer  we  must  look  to  the 
facts  stated,  and  not  to  any  conclusion  drawn  from  those 
facts  by  the  grand  jury.  The  indictment  in  case  No.  4,609 
diarges  in  substance  that  there  has  been  carried  on  from  Chi- 
cago (and  other  named  cities  in  different  states)  an  extensive 
industry  involving  (1)  the  purchase  of  live  stock;  (2)  the 
slaughter  of  such  stock;  and  (8)  the  furnishing  of  fresh 
meats  to  the  people  in  certain  named  states;  that  86  per 
cent  of  all  fresh  meats  consumed  in  the  named  states  has  been 
slaughtered  in  those  cities  in  designated  proportions;  that 
70  per  cent  of  this  86  per  cent  ^^  has  been  carried  on,  directed 
and  controlled  ^  by  the  defendants;  that  the  Armour  group 
had  branch  houses  in  817  different  towns  and  cities  in  differ- 
ent states;  the  Swift  group  280;  and  the  Morris  group  82; 
that  the  defendants,  divided  into  three  groups  representing 
certain  corporations  or  interests,  managed,  controlled,  and 
directed  by  them,  entered  into  an  agreement:  First,  that  thcfy 
would  not  compete  in  the  purchase  of  live  ptock^  and  would 
make  uniform  bids  for  animals  of  like  grade.    Second,  that 
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the  three  groape  by  agreenent  tdopted  a  tmif  <H!m  sjrstem  of 
detBrmining  the  sale  price  of  dreased  beef  by  adding  to  the 
cost  of  the  anitnal  on  the  hoof  certain  fixed  and  excessive 
charges  to  coyer  operating  expenses,  and  by  deducting  cer- 
tain inadequate  allowances  for  by-products.  Third,  tiutt 
eadi  group  would  direct  its  sales  agents  to  sell  at  the  prices 
figured  according  to  the  agreement,  or,  if  not  at  that  price, 
at  a  certain  other  price  also  agreed  upon.  That  by  agreeing 
on  the  amounts  to  be  paid  for  the  live  stock,  and  upon  the 
amounts  to  be  added  for  operating  charges,  and  the  amounts 
to  be  deducted  for  by-products,  and  in  reaching  a  uniform 
sale  price  they  have  eliminated  all  competition  in  the  fresh 
meat  industry  between  the  three  groups  of  defendants.  Tliat 
they  [100]  were  large  operators  in  interstate  commerce, 
and  by  a  combination  among  themselves  they  have  agreed 
upon  a  ^^tem  which  restricted  the  business  of  each  indi- 
vidual group.  The  medium  through  which  all  groups  col- 
lected information  and  operated  was  the  National  Packing 
Company,  organized,  owned,  and  directed  by  the  groups 
collectively.  Its  office  furnished  a  common  meeting  ground, 
and  there  the  total  business  done  by  all  the  defendants,  by 
agreement,  would  be  equalized  from  time  to  time,  each  being 
permitted  to  share  according  to  its  financial  interest,  and 
prices  were  kept  up  by  increasing  or  decreasing  shipments 
to  particular  territories  according  to  market  conditions.  The 
whole  plan,  from  its  inception,  appears  plainly  to  be  one  to 
eliminate  competition  as  a  factor  in  fixing  prices  among  the 
three  groups  of  defendants,  beginning  with  the  agreement 
not  to  bid  against  each  other,  and  in  fact  to  bid  exactly  the 
same  amounts  for  like  grades  of  live  sto<&,  determining  a 
uniform  selling  price,  and  ending  with  fixing  a  uniform 
sale  price  and  an  apportionment  among  themselves  of  the 
total  business  done. 

Indictments  Nos.  4,510  and  4,611  charge  substantially  the 
same  facts  (1)  resulting  from  a  conspiracy,  and  (2)  creating 
a  m<Hiopoly. 

The  defendants  urge  that  three  great  concerns  operating 
side  by  side,  and  conducted  by  men  of  great  business  skill, 
might  arrive  at  the  same  system  of  doing  business  (the  tend^ 
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enqr  to  iateodooe  efieten^  mnethodB  into  oar  inditttries 
might  indicate  such  a  possibility) ;  and  that  all  the  indidr 
ments  charge  is  that  the  defendants  adopted  a  uniform  sya- 
tem  of  doing  business.  It  need  not  be  disputed  that  given 
the  same  ability,  facilities,  and  cental  inverted,  these  three 
groups  of  individuals  might  arrive  at  very  nearly  the  same 
method  of  determining  the  sale  prices  of  their  articles,  and 
that  they  would  endeavor,  so  far  as  poeeible,  to  obtain  such 
price.  The  adoption  by  the  defendants  of  such  a  system 
might  be  accidental  or  a  mei^  coincidence,  but  the  difficulty 
with  the  argument  is  that  the  offense  charged  is  not  the  acci- 
dental adoption  of  a  uniform  system  of  doing  business,  result- 
ing in  the  fixing  of  prices,  but  a  system  which  is  the  result 
of  concerted  action — ^the  result  of  a  combination,  conq>iracy, 
or  a  positive  agreement.  The  law  says  there  may  be  no  con- 
tract, combination,  or  conspiracy  in  restraint  of  trade.  It  is 
not  aimed  against  accidental  restraints  of  trade.  The  de- 
fendants could  not  be  held  for  a  moment  had  each  group, 
acting  in  its  own  interest,  arrived  at  the  identical  system  of 
doing  business,  under  which,  it  is  charged,  they  were  oper- 
ating. It  is  the  maintaining  of  that  system  by  agreement 
or  combination  which  constitutes  the  offense  defined  by  the 
Sherman  Act,  provided  it  results  in  a  restraint  of  trade,  and 
such  a  result  in  this  case  is  direct  and  inevitable.  The  aim 
of  the  parties  is  the  same,  although  reached  by  different 
means,  as  that  in  the  A  ddyston  Pipe  case^  where  the  agreement 
was  that  the  low  bid  would  be  made  by  one  concern,  and  that 
the  other  concerns  would  make  a  somewhat  higher  bid,  and 
that  ultimately  all  would  share  in  the  profit 

I  am  of  the  opinion  that  the  facts  stated  in  the  indictments 
show  dearly  a  plan  or  scheme  organized  and  put  in  operation 
by  the  defendants,  the  ultimate  purpose  of  which  was  to  con- 
trol the  production,  [101]  sale,  and  distribution  of  fresh 
meat  throu^Knit  a  large  section  of  this  country ;  and,  as  in- 
cidental to  that  control,  to  lower  prices  to  the  producer  of 
the  raw  material,  and  raise  prices  to  the  consumer  of  the  fin- 
ished product.  While  the  facts  do  not  disclose  an  absolute 
monopoly,  yet  the  large  percentage  of  the  business  which 
they  control  indicates  that  they  intended  to  acquire  at  least 


Digitized  by  VjOOQ IC 


VHITSD  STAnS  V.  8WTFT.  801 

Optnlon  <if  ttie  OoDit. 

a  eaaunercial  monopoly.  As  Judge  Hough  said  in  United 
States  y.  MaeAndrtws  (C.  C.)  149  Fed.  at  page  838: 

**  OMnmeree  among  the  states  is  not  a  technical  legal  conception,  but 
a  practical  one  drawn  from  the  course  of  business.  The  criterion  as 
to  whether  any  gLven  business  scheme  falls  within  the  prohibition  of 
the  statute  is  its  effect  upon  interstate  commerce,  which  need  not  be 
a  total  siq>pres8ion  of  trade  nor  a  complete  monopoly ;  it  is  enough  if 
its  necessary  operation  tends  to  restrain  interstate  commerce,  and  to 
deprive  the  public  of  the  advantages  flowing  from  free  competition.** 

The  indictments  show  an  agreement,  combination,  con- 
spiracy and  monopoly  directly  restraining  interstate  trade. 
My  reading  of  the  indictments  is  confirmed  by  the  record  in 
the  present  cases,  and  has  received  the  sanction  of  the  Su- 
preme Court  of  the  United  States. 

On  May  10,  1902,  the  district  attorney  for  the  Northern 
District  of  Illinois  filed  in  the  Circuit  Court  of  the  United 
States,  in  this  Circuit,  a  bill  or  petition  in  chancery  (case  No, 
26,291),  against  these  defendants  and  various  corporations 
and  other  persons.  That  action  was  brought  under  section  4 
of  the  Sherman  Act,  and  charged  the  defendants  with  sub- 
stantially the  same  matters  and  things  charged  in  these  in- 
dictments. A  final  decree  was  entered  restraining  the  de- 
fendants from — 

"  entering  into,  taking  part  in  or  performing  any  contract,  combina- 
tion or  conspiracy,  the  purpose  or  effect  of  whidi  will  be»  as  to  trade 
and  commerce  in  fresh  >meats  between  the  several  states  and  terri- 
tories and  the  District  of  Colombia,  a  restraint  of  trade,  either  by 
directing  or  requiring  their  respective  agents  to  refrain  from  bidding 
against  each  other  in  the  purchase  of  Uve  stock,  or  collusively  and 
by  agreement  to  refrain  from  bidding  against  each  other  at  the  sales 
of  Uve  ebock;  or  by  combination,  conspiracy  or  contract  raising  or 
\cfwer\ng  the  prices,  or  fixing  uniform  prices  at  which  said  meats  wiU 
be  sold,  either  directly  or  through  their  respective  agents,  or  by  cur- 
tailing the  quantity  of  such  meats  shipped  to  such  markets  and 
agvita.    •    •    •- 

On  May  26,  1903,  a  new  petition  was  filed,  setting  out  a 
continuance  by  the  defendants  of  the  matters  stated  in  the 
original  bill. 

On  December  6,  1910,  the  defendants  in  the  present  pro- 
ceedings filed  their  sworn  petition,  setting  out  the  pleadings 
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and  orders  in  dianoery  suit  No.  26^1,  and  moved  this  ooort 
for  an  indefinite  stay  of  proceedings.  On  page  64  of  that 
sworn  petition,  at  paragraph  numbered  ^  eighth  '^  it  is  stated : 

^l^e  oontemplated  acta  and  transactions  of  these  petitioners  re- 
strained and  enjoined  by  said  original  decree,  and  the  supposed  acts 
and  transactions  of  these  petitioners  alleged,  charged  and  complained 
of  in  said  new  petition,  are  the  same  acts  and  transactions  and  are 
identical  in  substance  and  effect" 

That  same  petition  then  charges,  on  page  65,  in  paragraph 
numbered  "  ninth  "  that  the  grand  jurors  returned  indict- 
ment No.  4,509  in  which  the  petitioners  were  charged  with 
certain  offenses,  and  then  continues: 

[102]  ''The  aUeged  acts  and  transactions  of  these  petitioners 
charged  in  and  by  said  indictment  to  have  constituted  such  combina- 
tion in  restraint  of  trade  and  snch  violation  of  said  Anti-Trust  Act 
are  the  same  identical  acts  and  transactions  which  are  aUeged  and 
diarged  in  said  new  petition  against  these  petitioners." 

And  <m  page  66 : 

"The  particular  supposed  acts  and  transactions  aUeged  in  said  in- 
dictment No.  4^10  as  constituting  said  illegal  conspiracy  and  said 
violation  of  said  Anti-Trust  Act  are  the  same  identical  acts  and  trans- 
actions, and  not  others,  which  are  alleged  in  said  new  petition.** 

And  further,  on  the  same  page : 

"  The  supposed  acts  and  transactions  alleged  in  said  indictment  No. 
4,511  as  constituting  the  said  alleged  monopoly  are  the  same  identical 
acts  and  transactions,  and  not  others,  as  those  charged  and  aUeged 
against  these  petitioners  in  and  by  said  new  petition.'* 

The  same  counsel  represented  the  defendants  then  as  rep- 
resent them  on  this  demurr^,  and  even  if  there  were  doubt 
(and  I  believe  there  is  not)  as  to  whether  the  bill  in  chancery 
charged  the  same  facts  as  are  charged  in  these  indictments, 
we  have  the  judgment  of  the  defendants  themselves  that  the 
facts  are  substantially  the  same.  These  indictments  ware 
specific  enough  to  warrant  the  defendants  in  stating  this 
under  oath. 

The  decree  of  the  Circuit  Court  in  the  chancery  case  was 
reviewed  in  the  Supreme  Court  of  the  United  States,  and  in 
aU  essential  particulars  was  sustained,  Mr.  Justice  Holmes 
delivering  the  opinion,  and  all  the  other  members  of  the 
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court  ooneorring.    Bwift  dk  Oo.  ▼.  United  Stateiy  196  17.  S. 
876, 26  Sup.  Ct  276, 49  L.  Ed.  618.   The  court  there  said : 

''Tlie  Bdbcme^  at  a  wbole,  seema  to  oa  to  be  within  readi  of  tbe 
law.- 

In  the  light  of  that  decision,  and  upon  principle,  it  follows 
that  the  indictments  in  this  case  state  facts  which  amount  in 
law  to  a  violation  of  the  Sherman  Act 

The  demurrers  will  be  overruled. 


[102]  UNITED  STATES  v.  UNION  PAC  R.  CO.  ET  AL.- 

(Glrcoit  Court,  D.  Utah.    June  24, 1911.) 

[188  Fed.  Bep.,  102.] 

MoiropozjXB  (f  12)— Ahtz-Tbust  Act— Oohtbacts  ob  OoifsniATioirB 
Pbohibited. — ^To  bring  any  transaction  within  the  condemnation  of 
Antl-Tmst  Act  July  2.  1890.  c.  647.  S  1,  26  Stat.  209  (U.  S.  Comp. 
8t  1901.  p.  3200),  it  must  be  a  contract,  combination,  or  conspiracy 
in  restraint  of  international  or  interstate  commerce,  and  this  re- 
straint must  be  substantial  in  character  and  the  direct  and  Im- 
mediate effect  of  the  transaction  comi^ained  of> 

[Bd.  Note. — For  other  cases,  see  Monopolies,  Gent  Dig.  S  10;  Dec 
Dig.  f  12.] 

[108]  Carbttos  (S  83) — ^Thbough  Joint  Bates — Opnoii  or  Oa»- 
BOBBS  TO  BsTABUSH.— Prior  to  the  passage  of  the  Hepburn  act  (Act 
June  29.  1906,  c  3591.  84  Stat  584  [U.  S.  Ck>mp.  St  Supp.  1909.  p. 
1149]),  in  1906,  connecting  railroads  were  free  to  adopt  or  refuse 
to  adopt  Joint  through  tariff  rates,  and  this  freedom  was  not 
abridged,  as  between  the  Union  Pacific  Bailroad  C!ompany  and  the 
Central  Pacific  Bailroad  Ck>mpany,  by  either  section  12  of  act  July 
1,  1862,  c.  120.  12  Stat  495,  requiring  the  roads  of  such  companies 
to  be  operated  as  one  continuous  line,  so  fftr  as  the  public  or  the 
government  are  concerned,  or  section  15  of  act  July  2,  1864,  a  216, 
18  Stat  862.  wliich  requires  them  to  afford  and  secure  to  each 
equal  advantages  and  facilities  as  to  rates,  time,  and  transporta- 
tlQQ,  without  discrimination. 

[Bd.  Nota— For  other  cases,  see  Carriers,  Cent  Dig.  fl  86-00; 
Dec.  Dig.  I  83.] 

•  Pending  in  the  Supreme  Court  on  the  appeal  of  the  United  States. 
>  Sj^labns  oo|i7rigiiled«  1911,  by  West  Publishing  Company. 
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Uifixnce  Ooimoi*.— In  1901  tbe  Union  Fticifie  RaJilxoad  Ckimiwny 
bought  stock  of  the  Southern  Pacific  (company,  which  gave  it  prac- 
tically a  ocmtrolllBg  Intereat;  and  the  United  Statea  bromti^  aoU  to 
enjoin  the  voting  of  such  stock,  on  the  ground  that  its  acqnlaitien 
was  fdr  the  purpose  of  suppressing  competition  betweoi  the  two 
companies  in  interstate  commerce,  and  of  monopolizing  such  com- 
merce or  a  part  thereof,  in  violation  of  Anti-Trust  Act  July  2, 1890, 
c  647,  H  1,  2,  26  Stat  209  (U.  8.  Oomp.  St  1901,  p.  8200).  At 
that  time  the  Southern  Padflc  Company  owned  and  operated  a 
steamship  line  between  New  York  and  Vew  Orleans,  and  rail  lines  from 
the  latter  place  to  the  Pacific  Ckmst,  and  by  way  of  San  Francisco  to 
Portland,  Or.  It  also  owned  and  operated  the  line  of  the  Central  Pa- 
cific Bailroad  Company  between  San  Francisco  and  Ogdan,  Utah, 
from  which  point  it  connected  eastward  with  the  line  of  die  Uhion 
Pacific  and  also  with  another  competing  line.  The  main  line  of 
the  Union  Pacific  extended  from  Omaha  to  Ogden,  with  a  branch 
from  Kansas  City  westward  to  a  connection  with  the  main  line. 
It  aleo,  through  subsidiary  companies,  owned  and  operated  a  line 
from  a  connection  with  its  main  line  to  Portland,  and  from  there 
operated  steamship  lines  to  the  Ori^it  and  to  San  Francisco.  F(^ 
through  freight  fbr  the  Pacific  Coast  originating  east  of  its  Mis- 
souri river  terminals  it  was  dependent  on  other  roads,  with  which 
it  there  connected,  and  practically  all  of  such  freight  for  San  Fran- 
cisco was  forwarded  from  Ogden  over  the  C^tral  Pacific  line.  800 
miles  long,  for  which  the  Southern  Pacific  received  about  four- 
tenths  of  all  the  freight  from  Omaha  or  Kansas  City  westward. 
The  rail  and  water  line  of  the  Union  Pacific  from  Ogden  to  San 
Francisco  by  way  of  Portland  was  1,700  miles  long,  its  steamer  serv- 
ice was  irregular,  and  the  amount  of  freight  sent  that  way  was 
negligible.  The  two  companies  were  competitors  to  a  small  extent 
for  Oriental  business,  for  business  from  the  Atlantic  seaboard  to 
Portland  and  vicinity,  and  also,  through  branches  and  connecting 
lines  to  and  from  other  common  points;  but  the  total  amount  of 
such  competitive  business  done  by  the  Southern  Pacific  during  the 
year  ending  in  1901  amounted  to  only  0.88  per  cent  of  its  entire 
tonnage,  and  that  done  by  the  Union  Pacific  but  3.10  per  cent  of 
its  entire  tonnage.  While  the  Union  Pacific  maintained  agents  in 
the  Bast  to  solicit  business,  it  was  chiefly  from  connecting  carriers, 
and  it  received  little  more  in  freights  for  such  business  than  did 
the  Southern  Pacific.  Held,  that  the  two  roads  were  not  substan- 
tial competitors  for  interstate  or  foreign  business,  in  such  sense 
that  the  purchase  of  the  stodc  by  the  Union  Pacific,  fbr  the  purpose 
of  giving  it  an  assured  connection  with  San  Francisco,  whidi  it 
could  control,  constituted  a  direct  restraint  upon  such  comm^ce.  In 
violation  of  the  act 

[Ed.  Note.— For  otlMr  eaae%  see  Monopolies,  Cent  Dig.  1 12;  Dec 
Dig.  I  16.] 
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(1#4]  M0HOPOLIE8  (I  24)— 'AHTi^I^BtFBT  Aat—^rm  fob  YiOLATiOif.— 
The  pandiase  by  tm  interstate  railroad  company  of  a  majority  of 
the  tlock  of  another  company  operating  a  competing  line  affbrds 
no  ground  for  the  granting  of  an  Injunction  nnder  Antl-Tmst  Act 
Jnly  2, 1890,  c  647,  §  4,  26  Stat  200  (U.  S.  Ckmip.  St  1901,  p.  8201), 
where  such  stock  was  sold  prior  to  the  suit 

[Ed.  Note. — For  other  aises,  see  Monopolies,  Cent  Dig.  f  17; 
Dec.  Dig.  I  24.] 

M<Rr0POLiS8  (I  16) — ^Ahti-Tbust  Act — Violatiow.— The  purdrase  by 
an  Interstate  railroad  company  of  stock  of  another  company  operat- 
ing a  competing  line,  where  it  was  insufficient  in  amount  to  give 
control  of  its  competitor,  and  no  attempt  was  made  to  exercise  such 
control,  does  not  effect  a  combination  In  restraint  of  interstate 
commerce,  in  Tloladon  of  Anti-Trust  Act  July  2,  1890,  c.  647,  26 
Stat  200  (U.  S.  Oomp.  6t  1901,  p.  8200). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §  12; 
Dec.  Dig.  I  16.) 

MONOPOUCS      (§     16)--Alfll-TBI78T     AOT— CONTBAOTS     PBOHIBITB).— A 

contract  to  strangle  a  threatened  competition,  by  preventing  the 
construction  of  an  immediately  projected  line  of  railway,  which,  if 
constructed,  would  naturally  and  substantially  compete  with  an 
existing  line  fbr  Interstate  traffic,  is  one  in  restraint  of  Interstate 
commerce,  and  in  ylolation  of  Anti-Trust  Act  July  2,  1890,  c  647, 
I  1,  26  Stot  209  (U.  S.  Comp.  Bt  1901,  p.  8200). 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Gent.  Dig.  §  12; 
Dec.  Dig.  5  16.) 
MoNOPOUES  (f  16)— Anti-Tbust  Act — Contbact  Between  Railboad 
O0MPANIE8. — ^The  Union  Pacific  Railroad  Ompany,  through  a  sub- 
sidiary company,  had  projected  and  partly  built  a  line  of  road 
between  Salt  I^ke  City  and  Los  Angeles,  when  a  controversy  arose 
over  a  portion  of  the  right  of  way  through  the  mountains  between 
that  company  and  another,  which  also  desired  to  build  a  road  be- 
tween the  same  points,  which  was  finally  settled  by  an  agreement 
to  unite  and  build  a  road  in  which  each  party  should  own  a  half 
Interest,  with  a  further  agreement  respecting  rates  on  through 
business.  The  Union  Pacific  Ck)mpany  at  that  time  owned  a  con- 
trolling Interest  In  the  Southern  Pacific  Ompany,  which  owned  and 
operated  a  line  through  Los  Angeles  to  San  Francisco,  and  one 
from  there  to  Ogden,  near  Salt  Lake  City.  Held,  that  the  new 
line,  which  was  direct  and  much  more  serviceable  and  convenient 
for  the  public,  was  not  a  natural  competitor  of  the  Southern 
Pacific  Company  with  respect  to  business  between  Los  Angeles 
and  Salt  Lake  City  in  such  sense  as  to  constitute  the  agreement 
under  which  it  was  built  a  combination  In  restraint  of  Interstate 
commerce.  In  violation  of  Anti-Trust  Act  July  2,  1890,  c  647,  §  1, 
26  Stat  209  (U.  S.  Comp.  St  1901,  p.  3200),  nor  was  it  unlawful 
thereunder,  on  the  ground  that  it  prevented  the  building  of  two 

95825**— VOL  4—17 20 
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Unee,  Instead  of  one,  it  appearing  that  there  was  but  one  practicable 
route  through  the  mountains,  over  which  it  was  not  feasible  to 
construct  two  lines,  nor  because  of  the  minor  and  incidental  pro- 
visions relating  to  the  exchange  of  business. 

[Bd.  Note.>-For  other  cases,  see  Monopolies,  Gent  Dig.  I  12; 
I>ec  Dig.  §  16.] 
MoHOPOLixs  (§  24) — ^Amn-TBUST  Act— CtoioinrATioifs  ob  Coitspzbaoibs 
IN  Bxstraiht  of  Intebstati  Ck>MMBBOB. — Ciontracts  entwed  into  by 
a  railroad  company,  not  in  themselves  unlawful  as  in  restraint 
of  interstate  commerce,  in  violation  of  Anti-Trust  Act  July  2,  1890, 
c  647,  S  1,  26  Stat  200  (U.  S.  Oomp.  St  1901,  p.  8200),  [105]  held 
not  to  evidence  a  combination  or  consi^racy  to  restrain  such  com- 
merce, in  view  of  evidence  showing  that  they  did  not  have  such 
tfect 

[Bd.  Note. — ^For  other  cases,  see  Monopolies,  Dec.  Dig.  i  24.] 

Hook,  Cttrcuit  Judge,  dissenting. 

In  Equity.  Suit  by  the  United  States  against  the  Union 
Pacific  Railroad  Company,  the  Oregon  Short  Line  Railroad 
Company,  the  Oregon  Railroad  &  Navigation  C(»npany,  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company,  the 
Atdiison,  Topeka  &  Santa  Fe  Railway  Company,  the  South- 
em  Pacific  Company,  the  Northern  Pacific  Railway  Com- 
pany, the  Great  Northern  Railway  Company,  the  Farmers' 
Loan  &  Trust  Company,  Edward  H.  Harriman,  Jacob  H. 
Schiff,  Otto  H.  Kahn,  James  Stillman,  Henry  H.  Rogers, 
Henry  C.  Frick,  and  William  A.  Clark.  Decree  for  defend- 
ants. 

This  suit  is  grounded  upon  the  anti-trust  law  of  Congress  approved 
July  2,  1890  (26  Stat  209),  to  dissolve  an  alleged  contract  combina- 
tion, or  conspiracy  in  restraint  and  monopoly  of  interstate  and  for- 
eign trade  betweoi  the  Union  Pacific  Railroad  Company,  the  Oregon 
Short  Line  Railroad  Company,  and  the  Oregon  Railroad  &  Navigation 
Company  on  the  one  hand,  and  the  Southern  Pacific  Company,  the  North- 
em  Pacific  Railway  Company,  the  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company,  and  the  Atchison.  Topeka  &  Sante  Fe  Railway 
Company  on  the  other  hand.  Edward  H.  Harriman,  Jacob  H.  Schiff, 
Otto  H.  Kahn,  James  Stillman,  Henry  H.  Rogers,  Henry  C  Frick» 
and  William  A.  Clark,  through  whom  it  is  averred  the  combination 
was  created  or  is  maintained,  are  also  made  def^idants. 

The  specific  charges  are :  That  in  1901  ai^l  subsequently  the  Union 
Pacific  Company,  acting  by  itself  or  through  a  subsidiary  corporation 
owned  and  controlled  by  it  acquired  a  controlling  interest  in  the 
capital  stock  of  the  Southern  Pacific  Company,  for  Uie  purpose  of 
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dintODg  its  operations  and  suppressing  competition  theretofbre  exist- 
ing between  the  two  in  interstate  and  foreign  oommeroe  and  monopo- 
lizing the  same ;  that  in  the  same  year  it,  with  like  porpoee,  acquired 
a  majority  of  all  the  stock  of  the  Northern  Pacific  Railway  Company, 
and  SQbseqnently  indoced  the  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Oompany  and  its  promoters,  the  defendant  William  A.  Clark 
and  his  associates,  to  desist  from  constructing  an  independent  line  of 
railroad  between  San  Pedro,  CaL,  and  Salt  Lake  City,  Utah;  that  in 
1904  the  defendants  Harriman,  Schiff,  Kahn,  Stillman,  Rogers,  and 
Frick  purchased  stock  of  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  of  the  fkce  valne  of  $80,000,000,  and  thereby  secored  the 
election  of  FrIck  and  Rogers,  who  were  directors  of  the  Union  Pacific 
Company,  as  members  of  the  board  of  directors  of  the  Santa  Fe  Com- 
pany, and  lat^,  in  the  year  1906,  the  Union  Pacific  Company,  through 
the  Oregon  Short  Line,  purchased  stock  of  the  Santa  Fe  Company,  of 
the  face  Talne  of  $10,000,000;  and  that  these  purchases  were  so  made 
for  the  purpose  of  eliminating  competition  of  the  Santa  Fe  Company 
and  monopollBing  for  the  Union  Pacific  Company  interstate  and  for- 
eign commerce.  These  and  some  other  minor  charges,  which  will  be 
referred  to  later,  are  relied  upon  to  establish  conspiracies  in  yiolation 
of  the  act  The  prayer  is  that  the  defendants^  who  purchased  the 
BbocHa,  be  enjoined  from  noting  or  otherwise  acting  as  owner  of  them, 
and  the  other  corporate  defendants  be  en}<Hned  from  permitting  them 
to  Tote  the  stocks  or  paying  dividends  upon  the  same,  and  for  goieral 
relief. 

The  answer  puts  in  Issue  all  the  material  averments  of  the  bUl, 
and  the  cause  is  submitted  to  the  court  for  a  final  decree  on  the 
pleadings  and  proof.    The  essential  facts  are  these : 

Prior  to  1901  the  Union  Pacific  Oompany  owned  and  operated  a 
main  line  of  railroad,  extending  from  Omaha  on  the  east  to  Ogden 
on  the  west,  with  a  brandi  extending  from  Kansas  City  on  the  east, 
throng  Denver,  to  a  connection  with  its  main  line  at  Cheyome; 
owned  the  capital  tttock,  of  the  Ore[lM]gon  Short  Line  Company, 
whidi  operated  a  railroad  extending  from  the  main  line  at  Granger, 
Wyo^  to  Huntington,  Oreg. ;  and  owned  or  controlled  the  capital  sto<^ 
of  the  Oregon  Railroad  &  Navigation  Company,  which  operated  a 
line  of  railway  extending  from  Huntington  to  Portland,  where  it 
connected  with  lines  of  steamships  operated  by  it,  running  to  sraae 
Oriental  ports  and  to  San  Francisoo.  The  steamship  line  across  the 
sea  had  just  been  organised,  and  had  not  engaged  in  business  until 
1900  or  1901.  It  was  neither  organised  nor  equii^ed  fbr  general 
traffic,  but  only  for  transporting  grain  and  flour  originating  on  the 
line  of  the  Oregon  Railroad  &  Navigation  Oompany  in  competition 
witii  the  Northern  Pacific  and  Great  Northern  Railroads.  Its  sail- 
ings were  scheduled  every  80  days,  but  were  in  fkct  irregular  and  un- 
certain. The  tonnage  of  Oriental  traffic  over  this  line  was  inflnitesl- 
flMd  eompared  to  tlie  total  tonnage  of  die  system,  being  only  .068  of 
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1  per  e^t  of  it  The  steunihip  Hue  ftom  Portland  to  San  IViBclseo 
was  likewise  an  Inadequate  proylsien  for  any  regular  tralBc  and  par- 
ticnlarly  transcontinental  traffic.  Its  sailtaigB  were  irregular  aad  on- 
reliiAle,  so  that  the  Union  Paeiflc  Oempany  had  imOer  Its  owneniiip, 
or  control  through  sabsidiary  lines,  a  transportation  ronte,  as  Jost 
described,  from  Omaha  and  Kansas  Olty  to  some  Oriental  porta  and 
to  8an  Francisco,  by  way  of  Portland. 

The  Union  Pacific  had  connections  at  Ornate  with  the  Chicago, 
Milwaukee  &  St  Paul,  the  Ghicago  4e  Northwestern,  the  Ohieago, 
Burlington  &  Quincy,  and  other  railways  leading  to  ddcago,  and 
connecting  at  that  point  with  many,  If  not  all,  the  great  tnmk  tines 
leading  to  New  York  and  interrening  points.  It  also  had  connec- 
tions at  Kansas  City  with  the  Missouri  Pacific,  Wabadi,  Chicago  A 
Alton,  and  other  railways  leading  to  St  Umis,  and  oonnecting  there 
with  trunk  lines  extending  to  New  York  and  intenreii&ig  pcrtnts.  It 
also  had  dirers  important  feeding-in  or  branch  lines  along  Hs  route. 

In  1901  the  Southern  Pacific  Company  owned  or  controlled  a  Hne 
of  steamships  operating  between  New  York  and  New  Orfeans,  and  a 
line  of  railway  extending  from  New  Orleans,  through  Louisiana, 
Texas,  New  Mexico,  Ariaona,  and  California,  to  San  Francisco,  and 
thence  through  Oregon  to  Portland,  with  sereral  branch  lines  along 
Its  route  extoiding  into  tributary  territory.  It  also  owned  all  the 
capital  stock  of  tbe  Central  Pacific  Railroad  Company,  whidi  owned 
the  line  of  railway  extending  between  San  Francisco  and  Ogdeo  and 
had  a  majority  of  the  stock  of  the  Pacific  Mall  &.  Steamship  Onn- 
pany,  which  operated  lines  of  steamships  between  San  Francisco  to 
and  from  Panama  and  Oriental  ports;  so  that  the  Southern  Pacific 
Company  had  a  transportation  route  over  land  and  sea  extending 
from  New  York,  via  San  Francisco,  to  two  terminal  points,  Ogden, 
Utah,  and  Portland,  Or.  It  also  connected  at  New  Orleans  with  the 
Illinois  Central,  Louisville  &  NaclhTllle,  Queen  &  Crescent  and  other 
roads,  which  opened  up  to  it  the  trafik;  of  the  Middle  states,  and 
owned  a  line  of  railway  extending  from  New  Orleans  to  Ft  Worth, 
Tex.,  and  to  connections  there  with  roads  leading  to  Colorado  and 
Utah  common  points. 

The  Atchison,  Topeka  &  Sante  Fe  Railway  Company  In  1001  owned 
or  controlled  a  main  line  of  railway  extending  from  Ghicago,  through 
Illinois,  Missouri,  Kansas,  Colorado,  New  Mexico^  Ariaona,  and  CaU- 
f  omia,  to  San  Francisco. 

The  Northern  Pacific  Railway  Company  in  1901  owned  a  Iftie  of 
railway  extending  from  Lake  Superior  and  St  Paul,  through  Minne- 
sota, North  Dakota,  Montana,  Idaho,  Washington,  and  Oregon,  to 
Seattle  and  the  Pacific  Coast  and  through  ownership  of  a  coi^rolling 
Interest  in  the  capital  stock  of  the  Chicago,  Burlington  ft  Quincy  Rail- 
road Cempuiy,  which  operated  lines  of  road  in  MInneeeta,  South 
Dakota,  Iowa,  Illinois,  Wisconsin,  Missouri,  Nebraska,  Kansaa,  Call- 
fomla,  and  Wyoming,  It  centroUed  the  transpeiftatlon  of  tiiat  esai- 
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.  Tte  iMt-namad  conpAay  conneeted  at  Mirwal  points  with  tb% 
TMom  Piclflc»  and  was  a  nataml  and  Important  feeder  for  it 

The  San  Pedro,  Los  Angeles  ft  Salt  Lake  Railroad  Oompany  was 
offganlnd  in  1902  fer  the  purpose  ct  constructing  a  line  of  railway 
extending  from  San  Pedro,  Gal,  across  the  states  of  California  and 
Nsrada  In  a  nortbeasterly  cenrse,  te  Salt  lAke  City. 

From  m  Paso,  Tez^  on  tbe  SontlMm  Pacific  line,  tbe  Texas  &  Pa- 
cillc  BaUxvad  ran  across  tbe  state  of  Texas  to  Texarkana,  and  there 
eennected  wltii  [107]  the  rails  of  tbe  St  Lonis,  Iron  Blountain  & 
SeoOiMm  Bailroad,  which  extended  to  St  Lonis.  At  St  Lonis  tbe 
lastrnamed  read  connected  with  the  Wabash,  for  tbe  Bast,  and  the 
Missoori  Pacific  for  PneUo,  Ck>lo.,  and  there  connected  with  tbe  Den- 
Ter  A  Bio  Qrande  Bailroad,  which  ran  to  Ogden.  These  last-men- 
tloaod  roads  constituted  what  is  known  as  tbe  Qould  System,  and 
operating  under  one  general  management,  swung  around  from  a  point 
on  the  Southern  Pacific  at  Bl  Paso  to  another  point  on  tbe  Southern 
Pacific  at  Ogden.  Tbe  last-named  company  constituted  Its  only  con- 
neetlon  into  California,  and  afforded  its  only  opportunity  for  partici- 
patkm  in  transcontinental  businesa 

In  1898  the  Uiden  Pacific  Company,  whldi  had  been  in  the  hands  of 
a  receiver  since  1888,  was  reorganised,  and  Mr.  Harriman  and  bis 
associates  came  into  control.  Tb^  soon  adopted  aud  put  into  ^e- 
cotioii  plans  of  a  stupendous  character  for  tbe  rehabilitation  and 
reconstruction  of  tbe  road,  inrolTing  an  expenditure  of  many  millions 
of  doUara.  Apart  from  possible  rights  conferred  by  the  acts  of  Con- 
gress approved  July  1, 1882  (12  Stat  488),  July  2, 1864  (18  Stat  8G6). 
and  June  20,  1874  (18  SUt  111  [U.  S.  Comp.  St  1901,  p.  85771), 
kaBWA  as  the  "Pacific  Bailroad  Acts,*'  the  Union  Pacific  Company 
had  no  independent  right  of  co-operation  by  through  route  or  joint 
rates  witti  tbe  Soatbem  Pacific  for  the  Pacific  Coast  trade,  and  in  t&ct 
nc  other  direct  connection  was  op^i  to  it  for  that  trade  except  tbe 
Southern  Pacific  road  itself.  The  Bio  Qrande  and  Its  alUed  lines 
and  connections  with  tmnk  lines  from  tbe  east  at  St  Louis  was  avail- 
abto  to  tbe  Southern  Pacific  as  a  connection  at  Cgden  for  business 
for  tbe  Atlantic  seaboard  and  Middle  states.  To  meet  a  m^iace  occa- 
sioned by  this  situation  and  secure  a  reliable  and  permanent  arrange- 
ment for  Pacific  Coast  business,  Mr.  Harriman,  acting  for  tbe  Union 
Pacific  Company,  first  tried  to  purchase  from  the  Southern  Pacific 
Company  tbe  old  Central  Pacific  line,  extending  t>etween  Ogden  and 
San  Frandsoo,  and  failing  in  ^s,  entered  into  negotiations  with  C.  P. 
Honttegton  in  his  lifetime  for  the  purchase  of  a  large  block  of  the 
capital  slodi  of  that  company,  owned  by  him.  Being  unsuccessful  in 
tbls^  be  mewed  bis  efforts  to  secure  that  stock  from  Mr.  Huntington's 
bsirs  and  deviseee  after  bis  death,  in  1900.  In  this  effort  be  bad  a 
competitor  tn  Oeorgo  Qould,  acting  for  tbe  <3ould  interests.  It  re- 
sulted, In  1001  and  1902,  in  the  purchase  for  tbe  Union  Pnciflc  Com- 
pangr  of  980^000  shares,  and  these,  with  the  shares  of  some  preferred 
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stock  aft^waids  Iflsoed  and  taken  bj  it,  made  a  holding  of  a  little 
oyer  46  per  cent  of  the  total  outstanding  Issne  of  Hoothem  Padflc 
stock.  This  was  a  holding  sufficient,  according  to  the  usual  conduct  of 
corporate  affairs,  to  Insure  to  the  Union  Pacific  Company  control  In 
the  management  of  the  Southern  Pacific  C3ompany. 

In  1901  the  Northern  Pacific  Company  acquired  a  controlling  int^ - 
est  in  the  Chicago,  Burlington  &  Quincy  Railroad,  which  was  a  natural 
and  actual  feeder  to  the  Union  Pacific  Company.  After  an  unsuccess- 
ful effort  to  secure  from  Mr.  Hill,  who  acted  for  the  Northern  Pacific 
Company,  a  partial  interest  in  that  purchase,  in  ord^  to  insure  a  con- 
tinuation of  the  fair  and  equitable  relations  which  had  theretofore 
existed  between  the  Union  Pacific  and  the  Burlington  roads,  Mr.  Har- 
riman  purchased  for  the  Union  Pacific  Company  a  majority  of  the 
capital  stock  of  the  Northern  Pacific  Company,  including  in  his  pur- 
chase more  of  the  preferred  than  of  the  common  stodc  The  preferred, 
by  action  of  the  board  of  directors  of  the  latter  company,  was  soon 
retired.  The  Northern  Securities  Company  was  afterwards  organised, 
and  the  common  stock  transferred  to  it  Upon  its  dissolution  In  1906, 
the  Union  Pacific  Company  was  required  to  accept  a  part  of  the  stock 
of  the  Great  Northern  Bailway  Company  in  lieu  of  some  of  its  former 
holdings  in  the  common  stock  of  the  Northern  Pacific  Company.  Har- 
riman  v.  Northern  Securities  Co.,  197  U.  S.  244,  25  Sup.  Ct  493,  49 
L.  Bd.  739.  If  the  Union  Pacific  Company  acquired  any  controlling  or 
infiuential  interest  in  the  managemoit  of  the  Northern  Pacific  Com- 
pany, these  things  resulted  in  the  loss  thereof.  Finally,  in  the  years 
1908  and  1909,  holdings  of  the  Union  Pacific  Company  in  Northern 
Pacific  or  Qreat  Northern  stock  ^tirely  ceased. 

In  1904  the  defendants  Harriman,  Rogers,  Stillman,  Frick,  Kahn, 
and  Schiff  purchased  for  themselves  as  individuals  |80,000/)00  in  par 
value  of  the  common  stock  of  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  and  [108]  lat^  in  1906  the  Union  Pacific  Company 
Invested  $10,000,000  of  its  idle  money  in  the  preferred  stock  of 
that  company.  The  individuals  who  purchased  and  owned  the 
common  stock  secured  the  election  of  two  of  their  syndictfce,  the 
defoidants  Frick  and  Rogers,  as  members  of  the  board  of  directors 
of  the  Santa  Fe  Company.  They  were  at  that  time  also  members  of 
the  board  of  directors  of  the  Union  Padflc  Company.  The  holding  <tf 
the  last-mentioned  company  of  $10,000,000  in  the  preferred  stock  of 
the  Santa  Fe  Company  was  about  5  per  c«it  of  the  total  outstanding 
stock  of  the  latter  company.    This  was  all  disposci  of  in  1909. 

Some  time  after  the  acquisition  by  the  Union  Pacific  Company  of 
the  Southern  Pacific  stock,  the  latttf  company  became  involved  in  a 
controversy  with  the  Phoanix  St  Bastem  Railroad  Company,  the  owners 
of  a  short  line  of  road  in  Arisona.  Litigation  ensued,  and  resulted  in 
the  sale  of  the  Phoenix  A  Eastern  Railroad  to  the  Southern  Pacific 
Company.  About  that  time  there  was  a  consolidation  of  a  short  line 
of  road  (about  90  miles)  in  the  northwestern  part  of  CaUfbmia  with 
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the  Southern  Railway  Oompany.  Tbl8  consolidation  was  made  pnr^ 
soant  to  the  laws  of  the  state  of  California. 

Prior  to  1890  the  Union  Padflc  Company  through  Its  subsidiary 
company,  the  Oregon  Short  Line,  constructed  a  line  of  railroad  ex- 
tending from  Salt  Lake  City  In  a  southwesterly  direction  to  MUford, 
a  point  near  the  state  line  b^ween  Utah  and  Nevada,  a  distance  of 
about  206  miles,  and  plans  were  nuide  for  an  extension  of  the  road 
further  southwestwardly  and  ultimately  to  Los  Angeles.  Grading 
had  been  done  at  a  heavy  cost  on  this  extension  for  a  further  distance 
of  117  miles,  a  part  of  the  way  being  through  a  rugged  and  narrow 
defile  in  the  mountain,  when,  on  account  of  financial  embarrassmoits 
culminating  in  the  recelyershlp  of  the  Union  Pacific  and  Oregon  Short 
Line  Companies,  work  had  to  be  abandoned.  In  the  meantime  a  tax 
deed  purporting  to  convey  title  to  the  graded  road  had  been  secured 
by  defendant  Clark  and  his  associates,  who  sought  to  construct  a  part 
of  a  line  of  railway  projected  by  them  between  Salt  Lake  City  and 
Los  Angeles  over  it  This  provoked  proceedings  in  the  Land  Depart- 
ment and  courts  by  the  Oregon  Short  Line  to  assert  its  rights,  which 
resulted  favorably  to  its  contention.  Utah  N.  &  C.  R.  Co.  v.  Utah  & 
a  By.  Ca  (a  a)  no  Ped.  879. 

Pending  subsequ^t  controversies  between  the  parties,  an  adjust- 
ment was  reached  whereby  the  two  promoters,  the  Oregon  Short  Line 
and  the  Clark  interests,  proceeded  jointly  to  construct  and  operate  a 
single  line,  each  taking  one-half  Interest  in  the  stock  of  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Company,  which  owned  and  <>perated 
It.  It  was  not  completed,  and  no  commerce  passed  over  it,  until  1905. 
In  the  further  adjustment  of  their  differences,  certain  permanent  pro- 
visions relating  to  joint,  through,  and  local  rates  were  made,  favorable 
to  the  interests  of  the  Union  Pacific  Company  and  its  allied  roads  as  a 
system. 

Prior  to  1901  agents  of  the  Union  Pacific,  Southern  Pacific,  and 
Santa  Fe  roads  were  actively  engaged  in  New  York,  and  elsewhere  in 
securing  business  between  New  York,  Pittsburg,  and  interior  points 
to  the  Pacific  Coast  The  Union  Pacific  Company,  having  no  through 
route,  had  to  depend  upon  connections  with  other  roads  at  either  end 
of  its  line,  and  to  share  with  them  the  revenue  resulting  from  the 
tnUBEIc  secured  in  such  proportions  that  out  of  the  through  rate  it 
received  but  a  minor  part ;  for  Instance : 

P^reent 
On  traiSc  from  New  York  to  San  Francisco,  via  Omaha  and  Oig^ 

den,  it  received  of  the  through  rate  only 34. 4 

Its  connections  east  of  Omaha  received S6. 5 

And  the  Southern  Pacific,  from  Ogden  to  desttaiation,  received...  80. 1 
On  trafilc  from  New  York  to  San  Francisco,  via  Kansas  City 

and  Ogden,  it  received  of  the  through  rate  only 80. 5 

Its  connections  east  of  Kansas  City  received 88. 6 

And  tbe  Southern  Padflc,  from  Ogden  to  destination,  received..  80.9 
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On  traffic  from  CSxicinnati  to  San  Francisco,  vto  Omaha  and  Og- 

den.  It  received ,— — ,  4a  4 

Its  connection^  east  of  Omaha  received 24. 4 

And  the  Southern  Pacific,  from  Ogd^  to  destination,  received —  86.2 

[IM]  On  tnfSc  from  Chicago  to  San  Francisco,  via  Kansas 

City  and  Ogden,  it  received  of  the  throu^  rate  only..  43. 6 
Its  connections  east  of  Kansas  City  received 14. 2 

And  the  Southern  Paeiflc,  from  Ogden  to  destination,  received 42. 2 

Fnnn  these  fairly  iUxntrative  instances  it  appears  that,  on  trans- 
continental traffic  from  New  York  and  important  interior  points  by 
way  of  the  Union  Fadflc  road  to  San  Francisco,  the  connections  of 
the  last-mentioned  road  on  both  ^ids  received  practically  two-thirds 
of  the  total  freis^t  rate;  the  Southern  Pacific  itself  receiving  about 
the  same  proportion  of  it  as  the  Union  Pacific  did.  On  the  other 
hand,  the  Southern  Pacific  received  on  freight  from  New  York  com- 
mon points  to  San  Francisco  by  way  of  New  Orleans  on  its  own  route 
all  the  through  rate,  and  on  freight  from  Cincinnati^  Chicago,  and 
othor  interior  points  to  San  Francisco  via  New  Orleans  the  total 
through  rate  lees  the  small  portion  required  by  the  initial  carriers  for 
transportation  from  point  of  origin  to  New  Orleana 

Many  witnesses  testified  generally  that  the  Union  Pacific  and 
Southern  Pacific  were  prior  to  1901  competing  lines  for  transconti- 
nental business  and  had  separate  soliciting  ag^ts  in  New  York  and 
tioewhere.  The  proof  amply  shows  that  they  were  active  in  securing 
routings  of  freight  and  passengers  to  California,  but  that  they  did  it 
in  two  ways:  One  by  direct  solicitation  of  shippers  and  passengers, 
and  the  other  by  securing  and  fostering  friendly  relations  with  the 
initial  carriers  at  the  points  of  origin  of  the  traffic.  The  initial  car- 
tier  conmionly  was  able  to  and  did  determine  the  routing  of  all  traffic 
Notwithstanding  the  right  of  the  shipper  in  the  abstract  to  do  so,  the 
initial  carrier  practically  settled  the  question  so  as  best  to  serve  its 
own  interest 

In  so  far,  however,  as  the  initial  carrier  was  infiuenced  by  the  ship- 
pers and  they  by  the  soliciting  agents,  the  result  was  this:  As  be- 
tween the  Southern  Pacific  and  the  Uuion  Pacific,  the  agents  of  the 
former  exercised  their  infiuence  in  favor  of  their  through  route  by 
way  of  New  Orleans ;  but,  as  between  the  Union  Pacific  and  the  Santa 
Fe„  the  agents  of  the  Southern  Pacific  exercised  their  infiuence  In 
ftivor  of  the  Union  Pacific  route,  as  it  thereby  secured  fbr  itself  a 
haul  of  800  miles  over  Its  own  road  from  Ogden  to  San  Francisco,  the 
last  connecting  link  into  California. 

The  actnatlAg  intent  and  purpose  of  tbe  Union  Pacific  Company  in 
acquiring  the  Huntington  stock  was  to  secure  a  permanent  and  re- 
liable connection  at  Ogden  for  through  trafilc  over  the  Central  Pacific 
li«e  to  the  Pacific  Coast,  and  thereby  to  save  the  necessity  for  con- 
structing a  rofid  of  Sta  own  from  Ogden  to  San  Francisco. 


Digitized  by  VjOOQ IC 


UKITBD  8TAIB8  V.  VJKKm.  ^MOma  BMLBOAD  OO.     313. 

Optekm  AC  the  OowtL 

Tte  ficta.reliitlof ,  t9.  leM  iii4)MrtaBt  competttkm  (1)  belweopt  the 
AtUmtic  se^iN^rd  and  iDterioK  points  on  the  one  band  and  Portland* 
Dr.,  on  the  other,  (2)  between  the  Atlantic  seaboard  and  Colorado 
and  Utah  common  points,  (3^  between  Portland  and  Utah,  Ck>lorado, 
aad  Nevada  common  pc^nts,  (4)  between  San  Francisco  and  Port- 
iHii,  (6)  betweaa  San  Frandseo  and  Montana  and  Idaho  common 
p<aiits^.ai|4»  (6>  betwa^,  New  York  and*  interior  common  points  aad 
the  Orients  will  be  speeiflcally  referred  to  so  far  as  necessary  in  the 
opinion. 

FrtmhB^ Kelhgrff  and  Ocrdenic  A. Severance  {Oeorge  W. 
Wioker^^amy  Atty.  Geiu,  on  the  bnet) ,  for  the  United  States. 

I^.  H.  Loomia^  F.  F.  Dunne,  and  Z>.  T.  Watson  {B.  P. 
Stanibauffh  and  John  M.  Freeman^  on  ttie  brief),  for 
defendants. 

Before  Sanbobn,  Van  Devanter,  Hook,  aod  Ajdahs,  Cir- 
cuit Judges. 

AiiAM0y  Curovdt  Judge  (after  staling  the  facts  as  aboye). 

1.  To  bring  any  transaction  within  the  condemnation  of 
the  first  section  of  the  anti-trust  law,  it  must  be  a  contract, 
combination,  or  conspiracy  in  restraint  of  interstate  or  inter- 
national commerce.  This  restraint  [110]  must  be  substan- 
tial in  character  and  the  direct  and  inmiediate  effect  of  the 
transaction  complained  of.  Addyston  Pipe  dk  Steel  Co.  v. 
United  States,  176  U.  S.  211,  20  Sup.  Ct  96,  44  L.  Ed.  136, 
and  cases  cited.  The  most  important  feature  of  the  com- 
plaint in  this  case,  and  the  one  chiefly  relied  upon  by  counsel 
for  the  government  in  support  of  their  contentions,  is  the 
purchase  in  1901  by  the  Union  Pacific  Company  of  a  con- 
trolling interest  in  the  capital  stock  of  the  Southern  Pacific 
Company.  Its  consequences  are  alleged  to  have  been  the 
destruction  or  restriction  of  free  competition  in  transconti- 
nental commerce.  Whether  such  consequences  followed  de- 
pends upon  whether  these  companies  were  or  could  have  been 
independent  and  substantial  competitors  before  the  transac- 
tion in  question  occurred.  Kimball  v.  Atchison,  T.  dk  S.  P. 
B.  Co.  (C.  C.)  46  Fed.  888.  Most  obviously,  if  they  were 
not  and  could  not  then  have  been  such  ccHupetitors,  the  se- 
curing of  control  of  both  by  one  did  not  destroy  or  stifie  com- 
petition. NoHhem  Securities  Co.  v.  United  States,  193  U.  S. 
197, 881, 24  Sup.  Ct  436, 48  L.  Ed.  679. 
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The  qnestion  then  is:  Was  the  line  of  the  Unicm  Pacific 
Company,  extending  only  from  Omaha  and  Kansas  City 
on  the  east  to  Ogden  on  the  west  ^  competing  line  prior  to 
1901  for  transcontinental  business  with  the  Southern  Pa- 
cific Company,  whose  line  extended  from  New  York  on  the 
east  over  the  sea  to  New  Orleans,  and  thence  by  rail  to  San 
Francisco  and  Portland  on  the  west?  The  question  is  not 
wheth^  it  constituted  a  continuous  line  over  whidi  traffic 
might  possibly  be  moved  from  the  Atlantic  seaboard  or  in- 
terior to  the  Pacific  Coast,  but  whether  it  constituted  a  feas- 
ible route  over  which  it  could  enter  naturally  and  profitably 
into  competition  with  the  Southern  Pacific  route  for  that 
traffic 

Claim  is  not  made  that  it  was  such  a  c(Hnp^t<»*  for  any 
business  originating  on  or  near  to  its  main  line,  but  only  for 
business  originating  in  New  York  or  Pittsburg  common 
points,  1,000  or  more  miles  away  fnmi  its  line.  Its  traffic 
between  New  York  and  interior  points,  on  the  one  hand,  and 
Portland,  Oreg,,  on  the  other,  was  of  trifling  importance, 
amountiog  for  the  fiscal  year  preceding  the  purchase  of  the 
Huntington  stock  to  only  0.46  per  cent  of  its  total  tonnage. 
Accordingly  its  competitive  relation  to  the  Southern  Pacific 
route  with  respect  to  traffic  in  and  out  of  San  Francisco,  the 
chief  gateway  for  trans-continental  business,  will  first  be 
considered. 

It  had  a  'connection  at  Granger  with  its  subsidiary  lines, 
the  Oregon  Short  line  and  the  Oregon  Railroad  &  Naviga- 
tion line,  extending  to  Portland,  and  there  with  a  line  of 
steamboats  irregularly  and  infrequently  running  between 
that  port  and  San  Francisco.  But  this  detour  through 
Portland  and  over  the  sea  was  long,  unreliable,  and  unsat- 
isfactory, and  afforded  no  opportunity  for  fair,  and  remuner- 
ative competition  with  the  Southern  Pacific  for  San  Fran- 
cisco trade.  It  was  about  1,700  miles  in  length,  as  against 
800  miles  in  direct  line  from  Ogden  to  San  Francisco.  In 
fact,  prior  to  1901  it  had  never  been  employed  in  any  sub- 
stantial way  as  an  outlet  for  the  Union  Pacific's  west-bound 
freight  into  San  Francisco.  It  is  inconceivable,  therefore, 
that  the  Huntington  stock  was  purchased  to  prevent,  or  had 
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the  [111]  effect  of  preventing,  in  any  substantisl  way,  free . 
competition  with  so  devious  and  impracticable  a  route. 

We  shall  accordingly  dismiss  it  from  further  considera- 
tion 80  far  as  transccmtinental  business  is  concerned,  and 
pass  to  the  important  question  upon  which  argument  was 
concentrated:  Whether  the  right,  privilege,  or  practice, 
whatever  it  may  have  been,  of  connecting  with  the  rails  of 
the  Southern  Pacific  at  Ogden  and  of  using  that  company^s 
line  between  Ogden  and  San  Francisco,  together  with  the 
right,  privilege,  or  practice  of  connecting  at  Omaha  and 
Kansas  City  with  the  lines  of  other  railroads,  which  by  them- 
selves and  by  successive  connections  led  to  the  points  of  ori- 
gin of  the  traffic,  constituted  the  Union  Pacific  a  competitor 
of  the  Southern  Pacific  for  that  traffic  It  is  certain  the 
Union  Pacific  by  itself  could  do  ncme  of  that  business.  It 
extended  neither  to  its  origin  nor  destination.  It  depended 
for  success  upon  its  connections  with  other  railroads  at  the 
east  and  with  its  alleged  competitor  at  the  west  end  of  its 
own  line. 

2.  Prior  to  the  enactment  of  the  provisions  of  the  fourth 
section  of  the  act  of  June  29,  1906  (34  Stat,  pt  1,  p.  690 
[U.  S.  Comp.  St  Supp.  1909,  p.  1169])  known  as  the  "  Hep- 
bum  Act,'^  there  was  no  way  of  coercing  railroad  companies 
into  establishing  through  routes  or  joint  rates  with  each 
other.  In  Southern  Pacific  v.  Interstate  Com.  Com.^  200 
U.  &  636,  663,  26  Sup.  Ct.  830,  334,  60  L.  Ed.  686,  the  Su- 
preme Court  speaking  of  a  time  antedating  the  Hepburn  act, 
said: 

**  It  is  conceded  that  the  different  railroads  forming  a  continuous  line 
of  road  are  free  to  adopt  or  refuse  to  adopt  Joint  through  tariff  rates. 
The  commerce  act  recognizes  such  right,  and  provides  for  the  filing 
with  the  conunission  of  the  through  tariff  rates,  as  agreed  npon  be- 
tween the  companies.  The  whole  qnestion  of  joint  through  tariff  rates, 
under  the  provisions  of  the  act,  is  one  of  agreemoit  between  the  com- 
panies, and  they  may,  or  may  not,  enter  into  it,  as  they  may  think  their 
interests  demand.  And  it  is  equally  plain  that  an  initial  carrier  may 
agree  ivon  Joint  through  rates  with  one  or  several  ooimecting  carriers, 
who  between  each  other  might  be  regarded  as  competing  roads.  It 
is  also  undoubted  that  the  common  carrier  need  not  contract  to  carry 
beyond  its  own  line,  but  may  there  deliver  to  the  next  succeedlni^  car- 
rier, and  thus  end  its  responsibilitj,  and  charge  its  local  rate  for  the 
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ti9umK«ta^oiu    If  It  agre^  to  tramvort  hejwA  tts  own  ]te%  It  • 
do  00  by  sach  llnea  as  it  chooses." 

Whetb^r,  tb^^r^  the  great  EaotcrH  lines  and  their  ocm- 
nectionsy.  which  gfttheied  up  the  westrbound  freigiht,  should 
favor  the  UniQU  Pacific,  the  Skmthepn  Pacific,  or  the  Santa 
Fe  routes,  as  their  final  coimeetioii  in^o  San  Francisco,  wi». 
optional  with  th^n.  If  they  favored  the  Union  Pacificw  the 
terms  of  their  arnupgement,  whether  f ^  a  reasonable  partici- 
pation by  each  in  the  through  rates,  or  on  the  ba^  of  local 
rates  for  the  service  of  eadi,  or  otherwse,  were  not  within 
the  power  of  the  Union  Pacific  itself  to  d^rmine,  or  of  the. 
courts,  in  the  absence  of  legislative  authority,  to  enforce. 
If,  perchance,  the  Union  Pacific  had  for  a  time  a  voluntary 
arrangement  with  the  Chicago,  Milwaukee  &  St.  Psul,  the 
Michigan  Central,  and  the  New  York  Central  for  a  through 
route  and  joint  rates  on  trajSc  destined  from  New  Yiork 
common  points  to  Ogden  and  thence  to  San  Franciscov  can 
it  be.  true  that  that  fact  by  itself  would  have  constituted  the 
Michigan  Central  a  competitor  of  the  Southern  Pacific  for 
[]L1I^]  that  traffic  within  the  intent  and  meaning  of  the  Anti- 
Trust  Law?  If  not,  it  does  not  seem  to  us  that  the  Uni<m 
Pacific  Company,  another  intermediate  link,  like  it,  in  the 
same  temporary  th];ough.  route,  could  have  been  such  a  com- 
petitor. But  we  do  not  rest  our  conclusion  on  this  feature 
ol  the  case  alone. 

8.  In  view  of  the  fact  .that  the  Southern  Pacific  owned 
and  operated  the  road  from  Ogden  to  San  Francisco,  with 
which  alone  (except  for  the  circuitous  and  impracticable 
route  via  Portland  and  the  sea  to  San,  Francisco)  the  Unipn 
Pacific  could  have  connected,  and  over  which  alone  it  could 
hfive  carried  its  traffic  into  San  Francisco,  we  are  unable  to 
understand  how  the  Union  Pacific  could  have  been  an  inde- 
pendent competitor  with  the  Southern  Pacific  for  business 
over  that  road  into  San  Francisco.  While  the  Union  Pacific 
was  entirely  dependent  upon  the  Southern  Pacific  for  its 
connection  westward,  the  Southern  Pacific  was  not  at  all  de- 
pendent upcm  tbe  Union  Pacific  for  its  connection  eastward. 
The  Denver  &  Rio  Grande  Company  and  its  allied  lines  un- 
der one  control  had  a  through  route  extendiug  from  Ogden.. 
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Cbroi:^  DeOTsr,  Kansas  C^ty,  and  St  Louis,  to  CSricago 
and  other  interior  points,  and  thrice  by  many  available  ocm- 
necticms  to  New  York  and  the  seaboard.  Th^  was  obvieu^y 
a  most  attractive  and  powerful  rival  of  the  Union  Pacific 
CSoin|>any,  and  a  constant  rasnaoe  to  its  success.  The  latter 
was  in  no  position  to  coeree  any  action  by  the  Sootiiem  Pa- 
dfio.    Its  hands  were  fied« 

But,  it  is  argued,  it  could  r^ftaliate  by  using  its  influmce 
to  induce  initial  carriers  or  shippers  to  route  tran9cotnti< 
nental  freight  by  way  of  Portland  and  the  sea  to  San  IVan- 
cisoo.  This  bmig  such  a  long  and  imreliable  route,  little 
success  could  have  been  reasonably  expected  in  such  re- 
taliation. If  the  Rio  Gnmde  should  have  been  favored  by 
the  Sou&em  Pacific  as  its  Eastern  connection,  the  Union 
Pacific,  in  the  language  of  the  witnesses,  would  have  been 
practicaUy  bottled  up  at  Ogden.  With  the  advantage  pos- 
sessed by  the  Southern  Pacific  as  an  initial  carrier  to  deflect 
all  east-bound  traffic  to  another  line  at  Ogden,  and  with  the 
right  to  exact  on  all  east  or  west  bound  traffic  local  ratte, 
instead  of  a  fair  and  }ust  proportion  of  an  e^taUi^ed 
throu^  rate,  the  Southern  Pacific  would  easily  have  put  a 
^Ittick  and  decisive  endmg  to  any  hostile  rivalry  or  competi- 
tion, if  such  had  been  hazarded  by  tiie  Union  Pacifia  This 
absoluto  dependence  by  the  latter  upon  the  Southern  Pacific 
for  a  distance  of  800  miles  of  its  only  through  route,  to  say 
nodiing  of  ite  dependence  upon  the  voluntery  action  of  its 
Eastern  cmmections  already  pointed  out,  in  our  opinion,  ren- 
dered any  equal  or  profiteble  competition  between  them  im- 
possible. No  real  rivalry  in  the  nature  of  things  could  have 
subsisted  as  long  as  tiie  success  of  one  was  dependent  upon 
the  consent  or  favor  of  the  other.  Instead  of  the  situation 
being  competitive,  the  two  roads  really  acted  together  and 
co-opM*ated  between  themselves  and  with  their  connections 
in  securing  as  much  of  the  trans-continental  traffic,  eadi  for 
the  other,  according  to  their  respective  facilities,  as  they 
ooold  get,  and  participated  in  the  total  revenue  on  a  ba^ 
of  cenq>arative  service  rendered.  Their  relations  were  like 
tiiose  of  a  limited  partnerahipy  rather  than  those  of  hostile 
eompetitordiipw 
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[118]  But  it  19  said  the  Pacific  Sailroad  acts,  supra,  obli- 
gated the  Union  Pacific  and  Central  Pacific  (the  predecessor 
in  right  of  the  Southern  Pacific  ao  far  as  the  road  from 
Ogden  to  San  Francisco  is  concerned)  to  the  establishment 
of  through  routes  and  maintenance  of  joint  rates,  and  take 
these  roads  out  of  the  operation  of  the  rule  announced  in 
the  case  of  SatUhem  Pacific  Company  v.  Interstate  Com. 
Com.^  supra.  But  we  do  not  so  interpret  them.  Those  acts 
required  the  two  roads,  the  one  from  Ogden  east  to  Omaha 
and  Kansas  City,  and  the  other  from  Ogden  west  to  San 
Francisco,  or  their  predecessors,  to  be  ^'operated  and  used 
for  all  purposes  of  conununication,  travel  and  transportation 
so  far  as  the  public  and  government  are  concerned,  as  one 
continuous  line"  (section  12,  Act  July  2, 1862, 12  Stat  496), 
and  also  required  them  in  such  operation  and  use  ^^  to  afford 
and  secure  to  each  equal  advantages  and  facilities  as  to  rates, 
time,  transportation,  without  any  discrimination  of  any  kind 
in  favor  of  the  road  or  business  of  any  or  either  of  said  com- 
panies, or  adverse  to  the  road  or  business  of  any  or  either  of 
the  others  ♦  ♦  ♦''  (section  16,  Act  July  2, 1864, 13  Stat 
362). 

The  act  of  1862  not  only  provided  for  the  continuous  op- 
eration of  the  roads,  but  empowered  them  to  consolidate 
(section  16) ;  and  so  likewise  did  the  act  of  1864  (secti<Mi  16). 
These  acts  were  obviously  intended  to  secure  a  permanent 
physical  connection  between  the  roads  and  to  provide  gen- 
erally for  equal  accommodations  to  the  public  on  the  basb 
of  independent  carriers;  but  we  discover  in  them  no  provi- 
sions or  machinery  by  which  the  Southern  Pacific,  as  succes- 
sor to  one  of  them,  could  have  been  compelled  by  the  courts 
or  otherwise  to  make  agreements  governing  interchange  of 
traffic  or  through  rates,  or  fixing  the  division  of  such  through 
rates  between  the  two  roads.  Section  16  of  the  act  of  1864 
is  not  substantially  different,  so  far  as  the  matter  under  con- 
sideration is  concerned,  from  section  3  of  the  interstate  com- 
merce act  of  1887  (24  Stat  880).  They  both  forbid  dis- 
crimination in  rates  between  connecting  lines.  Section  8 
has  been  held  by  the  Interstate  Commerce  Commission  and  by 
the  Court  of  Appeals  of  tins  circuit  not  to  invest  the  com- 
mission or  the  courts  with  power  to  ccnnpel  carriers  to  make 
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oontracts  or  agreements  for  through  billing  of  fr^ht  or  for 
joint  rates.  On  the  contrary,  it  was  held  that  such  matters 
are  left  to  the  voluntary  determination  of  the  interested  car- 
riers. Z.  R.  <6  Mem.  R.  R.  Co.  v.  E.  Tenn.,  etc.^  Co.  8 
Interst  Com.  B.  1;  LitUe  Rock  db  M.  R.  Co.  v.  St.  Louis 
db  8.  W.  Ry.  Co.^  68  Fed.  776, 11  C.  C.  A.  417.  See,  also,  to 
the  same  effect,  Oregon  Short  Line^  etc.^  v.  Northern  Pacific 
R.  Co.  (C.  C.)  61  Fed.  466,  474,  and  Chicago  <6  N.  W.  Ry. 
Co.  y.  Osborne,  62  Fed  912, 914, 8  C  C.  A.  847. 

The  Toluminous  evidence  of  officers,  agents,  and  shippers 
to  the  effect  that  active  competition  existed  between  the 
Union  Pacific  and  Southern  Padfic  roads  prior  to  1901  must 
be  considered  in  the  light  of  the  legal  and  physical  relations 
of  the  roads  to  eadi  other  and  of  other  related  facts. 
Whether  there  was  competition  or  not,  in  view  of  all  these 
things,  is  a  mixed  question  of  law  and  fact,  and  not  sus- 
ceptible of  determination  by  the  preponderance  of  proof  as 
an  issue  of  fact  only.  Without  doubt  there  was  active  com- 
petition, but  [114]  it  was  chiefly  in  co-operation  with  initial 
lines,  which  had  the  routings  of  freight,  and  for  the  benefit 
of  such  initial  lines  and  their  connections  to  Omaha  or  Kan- 
sas City,  as  well  as  for  the  benefit  of  the  Union  Pacific  Com- 
pany itself.  Even  so  far  as  it  was  for  the  benefit  of  the 
latter  company,  it  operated  necessarily  for  the  benefit  of  the 
Southern  Pacific  to  an  extent  of  about  eight-tw^itieths  of 
the  haul  after  the  Union  Pacific  took  it  at  Omaha  or  Kansas 
City.  In  this  condition  of  things,  the  opinions  of  any  num- 
ber of  witnesses  as  to  whether  the  two  were  competing  linea 
within  the  meaning  of  the  law  is  of  little  aid,  and  the  general 
statement  of  those  witnesses  that  the  two  roads  had  separate 
soliciting  agents  throws  little,  if  any,  light  upon  the  ulti- 
mate issue. 

The  immediate  and  actuating  intent  and  purpose  of  the 
Uni<»  Pacific  Company  in  acquiring  the  Huntington  stock, 
and  thereby  the  control  of  the  operations  of  the  Southern 
Pacific  line,  were,  according  to  the  proof,  to  secure  a  perma- 
n«it  working  and  reliable  connection  at  Ogden  over  an  ex- 
isting road  for  its  throu^  traffic;  a  connecticm  not  depend- 
ent upon  the  grace  of  a  dominant  copartner,  but  one  within 
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ite  own  ocmtrol.  We  Tecdgnize  t&e  pn^>^)6itk>n  that,  if  file 
nteoessary  and  direct  result  of  tiie  purchase  of  the  Huntoi^' 
ton  stock  was  to  destroy  or  substantially  suppress  free  and 
natural  comfietition,  before  then  existing  between  the  two 
companies,  or  if  tliat  purchase  put  it  within  the  pow^  of  the 
Union  Padfio  Company  to  destroy  or  suppress  sudi  com- 
petition, the  latter-named  company  would  undoubtedly  be 
held  to  haTB  intended  the  natural  and  reasonable  conse- 
quences of  its  act,  and,  notwithstanding  the  dominant  pur- 
pose just  mentioned,  would  have  violated  tiie  Anti-Trust  law. 
Addyston  Pipe  cfe  Steel  Oo.v.  Vmted  StcOes,  176  U.  8.  211, 
2*4,  20  Sup.  Ot  96, 44  L.  Ed.  186;  Horthem  SecwOies  Co.  v. 
United  States^  193  U.  S.  197,  828,  882,  867,  24  Sup.  Ot  488, 
48  L.  Ed.  679. 

Our  conclusion  is  that  all  the  facts  of  this  case,  considered 
in  their  natural,  reasonable,  and  practical  aspect,  and  given 
their  appropriate  relative  signification,  do  not  make  the 
Union  Pacific  a  substantial  competitor  for  transcontinental 
business  with  tiie  Southern  Pacific  in  or  prior  to  the  year 
1901.  We  theref(H*e  pass  to  a  consideration  of  some  less  im- 
portant matters  relied  upon  by  the  government  to  establiMi 
destruction  of  competition  between  those  companies. 

It  is  contended  that  it  was  destroyed  or  suppressed  in  trans- 
continental business  between  the  Atlantic  seaboard  and 
Middle  states,  on  the  one  hand,  and  Portland  and  Willa- 
mette Valley  common  points,  on  the  other  hand.  The  route 
of  the  Southern  Pacific  for  this  business  was  by  its  own  line 
via  New  Orleans  and  San  Francisco  to  Portland,  and  that  of 
the  Union  Pacific  was  by  its  own  line  from  Omaha  and  Kan- 
sas City  to  Ogden,  together  with  its  connections  and  subcon- 
nections  eastward  from  Omaha  and  Kansas  Oity,  and  its 
subsidiary  lines,  the  Oregon  Short  Line  and  Oregon  Railroad 
&  Navigation  Company  running  northwestwardly  into  Port- 
land and  the  Valley.  The  geographical  relaticm  of  these 
routes  to  each  other,  and  the  dependence  of  (me  of  them,  at 
least,  upo^  voluntary  arrangements  with  other  lines,  wo^d 
seem  to  render  natural  and  fair  competition  between  thekn 
lor  the  Portland  trade  impossible;  but  the  [116]  ali^t 
volume  of  tibe  traffic  here  involved  affords  a  ccmtrolling  and 
decisive  consideration.    Fcnr  the  year  wding  June  80,  1900« 
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the  tonnage  of  the  Southern  Pacific  Company  in  this  trade 
was  only  0.10  per  cent  of  its  total  tonnage.  For  the  same 
year  the  tonnage  of  the  Union  Pacific  Company  in  this  trade 
was  only  0.46  per  cent  of  its  total  tonnage. 

Again,  it  is  contended  that  the  contrd  of  the  Southern 
Pacific  CcHnpany  acquired  by  the  Union  Pacific  Company 
suppressed  free  competition  between  them  tor  business  be- 
tween the  Atlantic  seaboard  and  Colorado  and  Utah  common 
points.  The  route  of  the  Southern  Pacific  available  for  this 
traffic  was  from  New  York  to  New  Orleans  or  Qalveston  by 
sea ;  thence  over  its  own  line  to  Ft  Worth,  Tex. ;  thence  over 
its  connection,  the  Colorado  &  Southern,  to  Denver;  thence 
over  another  connection,  the  Denver  &  Bio  Grande,  into  Utah. 

The  route  of  the  Union  Pacific  Company  available  for  it 
was  its  own  line  from  Kansas  City  and  Omaha  to  Denver  and 
Ogden,  with  its  numerous  initial  omnections  and  sub-connec- 
tions, and  also  a  line  by  sea  from  New  York  to  Newport  News 
and  Savannah;  thence  by  connections  at  those  places  with 
such  railroads  as  would  favor  them  through  the  interior  oi 
the  country  to  the  beginning  of  its  own  rails  at  Kansas  City 
cnrOniaha. 

Physically  and  practically  speaking,  in  view  of  the  circuity 
of  the  route  of  the  Southern  Pacific  and  of  the  necessary  de- 
pendence of  both  companies  upon  volunteer  connections,  real 
rivalry  between  them  for  this  traffic  does  not  seem  to  have 
been  possible;  but  here  again  the  traffic  itself  was  of  little 
volume  and  c<nnparatively  unimportant  For  the  year  end- 
ing January  80, 1900,  the  tonnage  of  the  Southern  Pacific  in 
this  business  was  only  0.19  per  cent  of  its  total  tonnaga  For 
the  same  year  the  tonnage  of  the  Union  Pacific  in  this  traffic 
was  only  0.47  per  cent  of  its  total  tonnage. 

A  like  contention  is  nuide  concerning  the  traffic  between 
San  Francisco,  on  the  one  hand,  and  Portland  and  points  in 
the  Willamette  Valley,  on  the  other  hand;  but  this  traffic 
was  also  smalL  For  the  year  ending  June  30, 1901,  the  ton- 
nage of  the  Southern  Pacific  in  this  traffic  was  only  0.86  per 
cent  of  its  total  tonnage,  and  the  tonnage  of  the  Union 
Pacific  Company  in  it  for  the  same  period  was  only  1.27  per 
cent  of  its  total  tonnage.  A  similar  contention  is  mad».< 
95825*— VOL  4—17 ^21 
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oorning  the  traffic  from  Portland  and  Willamette  Yaney 
common  points,  on  the  one  hand,  and  Ogdoi  and  its  common 
points,  on  the  other.  The  route  of  the  Southern  Pacific 
C!ompany  for  this  business  was  by  the  so-called  Shasta  route 
from  Perlland  to  Sacramento,  and  thence  via  the  old  Cen- 
md  Pacific  route  to  Ogden.  This  was  a  long  and  circuitous 
poute,  emnpared  te  that  of  the  Union  Pacific  Company  from 
Portland  via  Oregon  Bailroad  &  Navigation  Company  and 
Oregon  Short  Line  to  Ogden.  Not  only  is  this  so,  but  the 
business  was  trifling.  For  the  year  ending  June  80,  1901, 
the  tonnage  of  the  Southern  Pacific  in  it  wa^  only  0.01  per 
cent  of  its  total  tonnage,  while  that  of  the  Union  Pacific  was 
only  0;85  per  cent  of  its  total  tcmnage. 

A  like  contention  is  made  concerning  traffic  from  San 
Fiuircdsco,  on  the  <me  hand,  and  points  in  Montana,  Idaho, 
Eastom  Oregon,  and  [116]  Washington  <m  the  other  huid. 
Without  ecmimenting  upon  the  uncompetitive  characteir  of 
•those  routes  for  tius  business,  it  suffices  to  call  attention  to  the 
insigndfioanoe  of  the  traffic  itself.  For  the  year  ending  June 
80, 1900,  the  tonnage  of  the  Southern  Pacific  Company  in  it 
was  only  0.02  per  cent  of  its  total  tonnage,  while  that  of  the 
Union  Pacific  Company  for  the  same  time  was  only  03S  per 
cent  of  its  total  tonnage. 

Claim  is  also  made  that  the  control  which  the  Union 
Pacific  Company  acquired  by  the  purchase  of  the  Huntington 
stock  suppressed  free  competition  between  them  for  the 
Oriental  traffic  Masr^  considerations  arising  out  of  the  re- 
lations of  the  two  roads  to  the  trans*Pacific  steam^ip  lines 
which  carried  the  traffic  ftxmi  the  coast  have  conduced  to  the 
conclusion  reached ;  but  bearing  in  mind  HiBt  we  are  not  con- 
sidering this  case  in  view  of  the  present  Oriental  traffic,  but 
bk  view  of  what  it  was  10  years  ago,  when  the  transaction 
complained  of  occurred,  we  find  adequate  reason  for  it  in 
fiie  small  amount  of  this  business  also.  For  the  jrear  end- 
ing January  30;  IMl,  fStue  tonnage  of  the  Southern  Pacific 
in  handling  it  was  only  0.20  per  cent  of  its  total  tonnage, 
while  tlMit  of  the  Union  Pkdflc  both  through  San  Frandsoo 
and  Pbrtland  gattrways  was  only  0^1  per  cent  of  its  total 
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The  aggregfite  of  aU  the  business  dcme  by  the  Union  Pacific 
and  Southern  Pacific  Companies  over  all  these  routes  for 
the  years  specified,  which  we  believe  fairly  represent  the 
general  ccmdiiions  prevailing  at  or  before  the  Huntington 
stock  was  purchased,  was  for  the  Southern  Pacific  Company 
0.88  per  cent  of  the  entire  tonnage  of  that  system,  and  for 
the  Union  Pacific  Company  3.10  per  cent  of  its  a^regate 
tonnage.  Tables  in  evidence  also  disclose  that  the  total  reve- 
nue derived  from  the  traffic  ov^  these  minor  routes  by  the 
Southern  Pacific  Company  for  the  year  preceding  the  year 
of  the  Huntington  purchase  amounted  to  only  1.25  per  cent 
of  the  total  revenue  of  that  ^^enu 

Certainly  the  desire  to  appropriate  the  trifling  business 
done  by  the  Southern  Pacific  Company  on  these  minor  lines, 
or  to  suppress  a  competition  in  traffic  which  was  in  the  aggre- 
gate of  such  small  proportions,  could  not  have  been  the  in- 
^nration  of  the  vast  outlay  involved  in  the  purchase  of  the 
Huntington  stock.  Neither  was  the  suppression  of  competi- 
tion in  this  infinitesimally  small  proportion  of  the  business 
of  both  companies  a  substantial  or  natural  consequence  of 
that  important  transaction.  It  did  not  amount  to  a  direct 
and  substantial  restraint  of  either  interstate  or  international 
commerce.  It  was  at  best  only  contingently,  incidentally, 
and  infinitesimally  affected  by  it.  This  is  not  sufficient  to 
bring  it  witJiin  Uie  condemnation  of  the  Anti-Trust  law. 
UnUed  States  v.  Jamt  Traific  Association,  171  U.  S.  505,  19 
Sup.  Ct.  25,  43  L.  Ed.  269;  Anderstm  v.  United  States,  171 
U.  S.  604^  19  Sup.  Ct.  60,  48  L.  Ed.  300;  Field  v.  Barber 
AsphaU  Co.,  194  U.  S.  618,  24  Sup.  Qt.  784,  48  L.  Ed.  1142; 
Northern  Securities  Co.  v.  UnUed  States,  supra;  Cirummati 
Pwohet  Co.  V.  Bay,  200  U.  S.  179,  26  Supw  Ct  208,  60  L.  Ed. 
428;  Phillips  v.  lola  Portland  Cement  Co.,  61  C.  C.  A.  19, 
126  Fed.  593;  Arkansas  Brokerage  Co.  v.  Dunn  dk  PoweU, 
97  C.  C.  A.  454, 178  Fed.  899;  United  [117J  States  v.  Stand- 
ard OU  Company  (C.  C.)  173  Fed.  177,  and  cases  citod. 

4.  This  concludes  consideration  of  the  effect  of  the  trans- 
action chiefly  relied  upon  by  the  government  in  this  case. 
But  it  is  Qonteoided  that  the  purdiose  by  the  Union  Pacific 
of  a  GontiroUing  inteiiest  in  the  sUxk  of  the  Northern  Pacific 
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Company  was  also  violative  of  the  Anti-Trust  law.  Without 
dwelling  on  the  reason  for  the  purchase  of  this  stock,  dis- 
closed in  the  preceding  statement  of  facts,  it  is  sufficient  to 
say  that,  if  any  controlling  interest  was  thereby  acquired,  it 
was  lost  some  time  before  this  suit  was  instituted,  and  that 
none  of  that  stock  is  now  held  by  or  for  the  Union  Pacific 
Company.  As  there  is  no  showing  of  any  like  ambitious 
project  in  this  respect  for  the  future,  we  fail  to  discover  any 
opportunity  or  reason  for  the  injunctive  relief  on  this  account. 

5.  The  transaction  of  1904,  by  which  a  syndicate  of  men 
interested  in  the  Union  Pacific  Company  purchased  for  their 
individual  account  $30,000,000  in  face  value  of  the  stock  of 
the  Santa  Fe  C<»npany,  and  the  investment  in  1906  of 
$10,000,000  by  the  Union  Pacific  in  acquiring  5  per  cent  of 
that  stock  are  not  claimed  to  have  conferred  any  actual 
power  of  control  upon  the  Union  Pacific  over  operations  of 
the  Santa  Fe  Company.  The  proof  does  not  disclose  that 
any  such  control  was  acquired  or  attempted  to  be  exercised. 
Even  if  the  motive  of  the  purdiasers  was  to  gain  some  inside 
information  concerning  the  operations  of  the  great  competi- 
tor of  the  Union  Pacific  Company,  they  chose  an  entirely 
lawful  way  for  doing  it,  and  their  acts  afford  no  reason  for 
judicial  condemnation. 

6.  Much  of  the  argument  relating  to  the  construction  of 
the  San  Pedro  route  is  addressed  to  the  proposition  that, 
because  the  San  Pedro  line  was  not  completed  at  the  time 
the  Huntington  stock  was  purchased,  and  because  there  was 
no  competition  then  existing  between  the  roads  in  question, 
there  could  have  been  no  contract,  combination,  or  conspiracy 
in  restraint  of  it  The  contention  of  the  government  in  this 
particular,  that  a  contract  to  strangle  a  threatened  competi- 
tion by  preventing  the  construction  of  an  immediately  pro- 
jected line  of  railway,  which,  if  constructed,  would  naturally 
and  substantially  compete  with  an  existing  line  for  inter- 
state traffic,  would  be  in  violation  of  the  Anti-Trust  law,  may 
well  be  conceded.  United  States  v.  Patterson  (C.  C.)  69 
Fed.  280;  Interstate  Oom.  Com.  v.  PhOadelphia  <6  R.  By. 
Go.  (C.  C.)  128  Fed.  969;  TKomsen  v.  Vni<m  CasOe  MaU 
S.  S.  Oo^  92  a  a  A.  815,  166  Fed.  351;  Pefmajflvania  B. 
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Oo.  T.  OammonwedUhy  8  Sadler  (Pa.  Sup.  Ot  Cases)  88,  91, 
7  AtL  874. 

7.  But  this  conoessioii  does  not  settle  the  question  before 
us.  The  San  Pedro  line,  as  originally  projected  and  as  ulti- 
mately constructed,  does  not  appear  to  ha^e  been  naturally 
competitiTe  with  the  Union  Pacific,  Southern  Pacific,  or  any 
of  the  subsidiary  lines.  It  is  practically  a  oontinuaticm  of 
the  Union  Pacific  or  Oregon  Short  Line  southwardly,  and, 
generally  i^>eaking,  its  course  is  at  right  angles,  rather  than 
parallel  with,  either  the  Union  Pacific  or  Southern  Pacific 
line.  If  it,  as  an  existing  route,  had  been  acquired  by  the 
Union  Padfic,  it  would  have  served  rather  as  a  short  cut 
from  Los  Angeles  to  [118]  Salt  Lake  City,  to  avoid  the 
circuitous  route  between  those  points  via  San  Francisco, 
than  as  a  natural  competitor  for  any  of  the  business  of  that 
route.  TVhile  it  was  calculated  to  deprive  the  Southern 
Pacific  of  a  long  haul  on  traffic  destined  between  Los  Angeles 
and  Salt  Lake  City  and  beyond,  it  would  be  unfortunate 
indeed  if  that  fact  should  have  prevented  its  construction, 
especially  when  it  was  practically  at  right  angles  with  the 
Southern  line,  and  much  shorter  and  much  better  adapted  to 
serve  the  public  In  these  circumstances  it,  as  projected  and 
built,  was  not,  in  our  opinion,  naturally  competitive  with  the 
Southern  Pacific  line,  as  alleged  in  the  bill. 

It  is  however,  contended  that  in  the  adjustment  of  differ- 
ences between  the  Union  Pacific  and  its  allied  or  subsidiary 
c(»npanies  with  the  Clark  interests,  resulting  in  the  construc- 
tion of  (me  line  between  Salt  Lake  City  and  Los  Angeles, 
instead  of  two,  as  projected,  there  was  a  suppression  of  com- 
petition which  would  have  existed  between  the  two,  if  they 
had  built  separately.  We,  however,  are  unable  to  discover 
anything  in  the  transaction  except  a  laudable  purpose  to  ad- 
just differences  and  construct  a  line  of  railroad  between  the 
two  points  which  would  serve  their  joint  interests  as  wdl  as 
those  of  the  public.  The  evidence  discloses  that  it  was  not 
feasible  to  construct  two  lines  of  road  over  the  only  prac- 
ticaUe  rmite  throu^  the  canyon  in  the  mountains,  known  as 
^  Meadow  Valley  Wash.''  This,  with  other  reasons  of  a  prac- 
tical nature,  fully  justified  the  abandonment  of  the  project 
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Some  minor  agre^nents  fixing  the  rations  between  the 
new  San  Pedro  line  and  the  other  lines  composing  the  system 
of  the  Union  Pacific,  as  well  as  the  provisions  for  fiziiig 
through  and  local  rates,  were  made;  but  these  are  so  inci- 
dental to  the  main  transaction,  already  found  not  to  hare 
violated  the  interstate  commerce  act,  as  to  warrant  no  fur- 
ther consideration.  If  it  be  true,  as  already  pointed  out, 
that  the  San  Pedro  line  was  not  naturally  competitive  with 
the  Union  Pacific  or  Southern  Pacific  lines,  none  of  these 
incidental  things  would  disturb  legitimate  competition 
within  the  purview  of  the  Anti-Trust  law. 

The  evidence  discloses  certain  transactions  betwem  the 
Southern  Pacific  Company,  on  the  one  hand,  and  the  Phosnix 
A  Eastern  and  the  California  &  Northwestern  Bailroad  Com- 
panies, on  the  other  hand,  which  are  claimed  to  have  been 
in  restraint  of  competition  between  them;  but  as  they  afleot 
local  transportation  only,  and  are  not  complained  of  in  the 
bill  as  substantive  wrongs,  and  as  neither  of  the  two  last* 
mentioned  oompanies  are  made  parties  to  this  action,  it  is 
not  perceived  bow  any  independent  relief  with  respect  to 
tiiem  caai  be  granted.  We  therefore  refrain  from  consider^ 
ing  them,  except  in  so  &r  as  they  afford  relevant  evidence 
on  issues  joined  in  the  case. 

8.  Having  now  found  that  the  several  contracts  or  trans- 
actions specifically  complained  of  in  this  case  did  not  offend 
against  the  Anti-Trust  law,  it  seems  hardly  necessary  to  dis- 
cuss the  claim,  little  debated  by  counsel,  that  they  evidenced 
a  combination  or  consfnra^  to  do  so.  In  determining 
whether  a  combination  or  conspiracy  in  violation  of  the  first 
section  of  the  Anti-Trust  Act,  namely,  to  restrict  competi- 
tion and  thereby  restrain  commerce,  was  entered  into,  the 
facts  already  [114]  found  may  properly  be  supplemented 
by  reference  to  actual  consequences  and  results,  lliese  often 
reflect  the  original  meaning  and  purpose  of  preeeding  trans- 
aetioBS.  The  proof  shows  that  after  1901,  as  wdl  as  belore, 
the  rates  for  trans-continental  traffic  were  the  same  ow  berth 
the  Union  Pacific  and  Southern  Pacific  lines,  and  that  tfaeoe 
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has  Binoe  thim  been  with  reqMoi  to  either  of  these  Unes  no 
inipiurmeDt  of  service,  no  deterioratieo  of  the  physical  prop- 
erties, no  dieeoniinuanoe  of  efforts  to  satisfy  the  puUic,  and 
no  ccmiplaints  of  sdiippeis  of  any  inierior  ot  inadequate 
service. 

The  large  number  of  initial  carriers  striving  iot  that 
traffic  have  continued,  their  adive  solicitation  lor  business 
over  the  line  which  assured  them  the  longest  haul  or  atiuat- 
wise  benefited  them  moi^  and  although  some  ag^xts  of  the 
two  roads,  which  before  1901  were  separate,  are  now  joint, 
they  have  continued  to  exercise  their  influence  to  secure  busi- 
ness for  either  road  according  to  its  availability,  and  always 
in  opposition  to  other  active  competitOTs,  like  the  Sante  Fe 
and  Denver  A  Bio  Grande  roads.  A  substantial  majority  of 
the  stock  of  the  Southern  Pacific  Company  has  been  held  by 
parties  other  than  the  Unicm  Pacific  Company;  but  we  fail 
to  find  any  complaint  by  such  hold^ns  of  any  disoriminatkia 
against  their  road  or  of  any  failure  to  properly  promote  its 
welfare.  None  of  the  minor  points  diarged  to  have  been  de- 
prived of  competitive  opportimities  by  the  Huntington  pur- 
chase are  shown  to  have  suffered  as  a  result  of  that  purchase. 
On  the  contrary,  hundreds  of  millions  of  dollars  have  since 
1901  been  expended  on  these  roads.  Their  physical  condition 
has  been  vastly  improved,  and  their  efficiency  for  public  serv- 
ice as  well  as  for  private  profit  has  been  greatly  enhanced. 
The  whole  proof,  taken  together,  we  think,  fails  to  disclose 
any  conspiracy  to  restrain  interstate  or  foreign  commerce,  in 
violation  of  the  first  section  of  the  act 

The  same  considerations  lead  to  the  conclusion  that  no  com- 
bination or  conspiracy  to  monopolize  or  attempt  to  monopo- 
lize trade  or  commerce  among  the  states  or  with  foreign  na- 
tions was  entered  inta  Moreover,  the  fact  that  the  Union 
Pacific  Company  did  not  secure  or  undertake  to  secure  the 
control  of  the  Sante  Fe  road,  a  thoroughly  sufficient,  well- 
equipped,  and  powerful  rival  for  trans-continental  business, 
or  the  Denver  A  Rio  Grande  road,  a  potential,  and  later  an 
actual,  powerful  rival  for  the  same  business,  affords  addi- 
tional and  conclusive  evidence  of  no  such  combination  or  con^ 
gpiracy.    The  purchase  by  the  Union  Pacific  Company,  socm 
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after  acquiring  the  Huntiiigton  stock,  of  a  majority  of  the 
capital  stock  of  the  Northern  Pacific  Company,  tends  to  the 
opposite  conclusion ;  but,  in  view  of  the  main  reason  for  its 
acquisition  and  its  disposition  by  the  Union  Pacific  Com 
pany,  we  are  indisposed  to  give  to  that  purchase  alone  any 
considerable  significance. 

The  conclusions  of  fact  already  stated  dispose  of  this  case 
without  the  necessity  of  determining  the  question,  much  de- 
bated in  hnet  and  argument,  whether  securing  ccmtrol  of  the 
Southern  Pacific  Company  by  purchasing  stock  of  indiridn:il 
owners  could  in  any  view  of  the  case  have  contravened  the 
anti-trust  law.  On  the  facts  of  this  case,  with  all  their  rea- 
sonable and  fair  inferences,  we  conclude  that  the  govern- 
ment has  failed  to  substantiate  the  averments  of  its  bill. 

[120]  Mr.  Justice  Van  Dbvakter,  while  a  Circuit  Judge, 
participated  in  the  hearing,  deliberaticm,  and  c(mclusion  in 
this  case,  and  he  now  concurs  in  this  opinion. 

The  bill  must  be  dismissed,  and  a  decree  will  be  mtered  to 
that  effect 

Sanborn,  Circuit  Judge,  concurs. 

Hook,  Circuit  Judge  (dissenting). 

Briefly  stated,  the  decision  of  the  court,  in  which  I  am  un- 
able to  concur,  is  that  the  Union  Pacific  and  Southern  Pacific 
Railroads,  universally  regarded  as  parallel  in  a  broad  geo- 
graphical and  legal  sense,  for  about  2,000  miles,  were  not 
competitors  in  1901  for  trans-continental  or  other  trafBc,  and 
therefore  their  merger  in  that  year  was  not  contrary  to  the 
Sherman  Anti-Trust  Act.  I  agree  with  the  court  upon  the 
minor  features  of  the  case,  including,  in  a  general  way,  that 
of  the  control  of  the  San  Pedro  line  by  the  Union  Pacific 
Company.  The  latter  is  much  as  if  a  railroad  company, 
with  a  line  from  the  west  through  Omaha  or  Kansas  City 
to  Chicago,  should  obtain  control  of  a  branch  from  Omaha 
or  Kansas  City  to  St.  Louis.  In  the  absence  of  a  more 
direct  competitive  relation  than  appears  here,  the  Sherman 
Act  should  not  be  held  to  cover  such  tangential  acquisitions. 
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But  the  dii^  ocxnplaint  of  the  government  is  of  an  nnlaw- 
fol  oontract  or  combinatioQ  in  restraint  of  trade  and  com- 
merce, by  which  the  Union  Pacific  and  Southern  Pacific 
traniqiortation  systems  are  held  under  a  single  control,  and 
ccMnpetition  between  them  is  suppressed  or  destroyed.  The 
combination  was  effected  through  the  purchase  by  the  Union 
Pacific  of  part  of  the  capital  stock  of  the  Southern  Padfia 
Upon  this  two  important  questions  arise.  The  first,  which  is 
one  of  law,  is  whether  the  pur(;hase  by  one  railroad  company 
of  corporate  stock  of  another,  less  than  the  majority,  but 
snffici^it  in  amount  according  to  Uie  practical  experience  of 
men  to  enable  the  purchaser  to  dominate  or  control  the 
policies  and  operations  of  the  other,  is  a  form  of  combination 
within  the  prohibitions  of  the  Sherman  Act.  The  conclu- 
sion of  the  court  being  against  the  government  on  another 
ground,  it  was  unnecessary  to  determine  tiiis  question ;  but  as 
I  do  not  assent  to  the  conclusion,  and  as  the  question  lies  at 
the  thre6hhol4  of  the  government's  case,  I  should  briefly 
express  my  view  concerning  it. 

There  is  no  substantial  diff^:ence  between  the  holding  of 
the  corporate  stocks  of  two  omipanies  by  a  third,  such  as  was 
condemned  in  the  Northern  SecurMes  case,  198  U.  S.  197, 
24  Sup.  Ct  486,  48  L.  Ed.  679,  and  the  holding  by  one  of 
those  two  of  the  stock  of  the  other.  The  form  is  somewhat 
different,  but  the  effect,  which  is  the  chief  concern  of  the 
law,  is  the  same.  If  prior  competition  disappears  as  a  direct 
and  natural  result,  trade  and  commerce  are  restrained.  If 
it  is  unlawful  in  the  one  case,  it  must  be  so  in  the  other.  It 
would  be  idle  to  hold  that,  while  two  competing  railroad 
companies  cannot  lawfully  submit  to  a  common  control 
throu^  a  s^arate  stoddiolding  organization,  they  may  do 
so  by  dispensing  with  that  medium.  That  would  be  regard- 
ing diadows  and  letting  the  substance  go.  The  [121]  lan- 
guage of  the  Sherman  Act  in  this  particular  is  broad.  It 
covers  every  contract  and  combination  in  restraint  of  inter- 
state and  foreign  trade  or  commerce,  whether  in  the  form  of 
trust  or  otherwise.  The  essential,  effective  character  of  the 
arrangement  is  to  be  regarded,  rather  than  its  casual  vesti- 
tore;  Uie  substance,  rather  than  the  form.    In  Harriman  v. 
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W^rthem  3BemrUies  Oo^  197  U.  &  fi4A,  897, 2(  Sttfi.  Ct  498, 
49  L.  Ed.  789,  it  waa  afisomed  timt  tha  act  could  be  Yaofattid 
by  the  direet  holding  of  atodc.of  a  oompeting  coxporstioii. 

I  grant  it  la  a  serious  thing  to  dis^smb  a  great  buainaaa 
teansaction  like  that  shown  in  flie  case  at  bar;  but,  givaa 
the  power  of  Congress  to  legidate,  and  dear  words  to  express 
what  a  judge  conceii^es  to  have  been  its  purpose,  his  duty  is 
plain,  whatever  he  may  think  of  tiM  wisdom  of  tiie  law* 
Even  if  public  regulation  is  b^ved  to  be  a  wiser  solutkm  «f 
the  important  economic  problem  than  enforced  oompetition, 
with  its  necessary  wastes  and  burdens,  neyertheleas  his  judg- 
ment of  a  law  embodying  the  latter  policy  should  proceed  as 
with  distinct  approval  of  its  selection.  It  is  quite  clear  tiiat, 
with  the  growth  and  development  of  gov^mnental  regula- 
tion of  common  carriers  engaged  in  interstate  ccxnmeree, 
there  is  decreasing  reason  for  holding  them  subject  to  tiie 
Sherman  Act,  and  it  may  be  that  as  regards  rates  of  trans- 
portation the  Interstate  Cmnmeroe  Ommuasipn  could  per- 
form its  duties  with  equal  justice  to  the  public  and  greater 
justice  to  the  railroads  if  they  were  released.  But  certainly 
tliat  is  for  Congsess,  not  the  courts.  The  judicial  funeti^ft 
is  properly  exercised  when  the  Sherman  Act  is  construed 
and  applied  as  though  it  were  the  only  legislative  remedy 
on  the  statute  books. 

The  other  question  in  tiie  case  is  decided  by  the  oanrt 
against  the  government  It  is  whether  tiie  two  great  trans- 
portation systems,  the  Union  Pacific  and  the  Southern  Pa- 
cific, were  in  a  substantial  sense  competitors  in  interstate 
and  foreign  commerce.  This  question  involves  the  relative 
location  of  their  lines  on  land  and  sea,  and  not  only  the  parte 
they  actually  performed,  but  also  those  they  were  naturally 
capable  of  performing,  in  the  movement  of  traffic  Albeit 
in  part  within  the  domain  of  judicial  knowledge,  this  seema 
to  me  to  be  a  pure  question  of  fact.  Some  hundreds  of 
witnesses,  practical  railroad  men  and  shippers  of  wide  eai^ 
perience,  testified  upon  it,  and  a  great  mass  of  evidttioe  was 
taken,  showing  almost  without  dispute  that,  using  the  term 
^  oompetition  "  as  business  men  understand  and  use  it,  there 
acfcm,  vigorous,  and  substantial  competition  between 
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the  Unicn  Pacific  and  the  Southern  Pacific  beloire  tiie  foriMr 
obkined  ccmtaol  of  the  kUter,  But  the  /oourt  holds  the  ques- 
tion of  ocHnpetition  to  be  (me  of  miiood  htw  and  faot>  ^t 
determinable  by  the  evidence  alone,  and  as  8uch  it  is  an- 
swered against  the  j^vecnment 

Bouj^y  stated,  the  situation  was  this:  In  1901,  when  the 
stock  purchase  was  made,  the  Union  Pacific  had  lints  of 
nilroad  from  the  Missouri  Siver,  at  Council  Bluffs,  Iowa, 
and  Kansas  City,  Mo.,  to  Cheyenne,  Wyo.;  thence  a  line 
through  Ogden,  Utah,  to  Portland,  Or.,  lines  of  steamers 
from  Portland  to  San  Francisco,  Cal.,  and  from  San  Fran- 
cisco and  Portland  to  Oriental  ports;  also  certain  rights  un- 
der an  act  of  Congress  (IS  Stat  856)  with  respect  to  the 
Central  Pacific  Railroad,  which  was  controlled  by  the  South- 
em  Pacific,  from  [122]  Ogden  to  San  Francisco.    At  the 
Missouri  River  the  Union  Pacific  had  many  connections  with 
the  principal  cities  of  the  country  and  the  Atlantic  seaboard 
by  the  roads  of  other  comjmnies  directly  interested  in  routing 
west-bound  traffic  by  its  line  as  against  the  Sunset  Route, 
so-called,  of  the  Southern  Pacific.    On  the  other  hand,  the 
Southern  Pacific  had  a  steamship  line  from  New  York  to 
New  Orleans,  La.,  thence  a  railroad  to  Southern  California 
and  up  through  San  Francisco  to  Portland,  the  above-men- 
tioned railroad  from  Ogden  to  San  Francisco,  a  steamship 
line  from  San  Francisco  to  the  Orient,  and  a  steamship  line 
from  San  Francisco  to  Panama,  being  the  Pacific  link  of  the 
Panama  rail  and  water  route  from  New  York  to  San  Fran- 
cisco.   The  Southern  Pacific  also  had  at  New  Orleans  con- 
nections similar  to  those  of  the  Union  Pacific  by  the  roads  of 
other  companies  directly  interested  in  routing  west-bound 
traffic  by  its  line  as  against  that  of  the  Union  Pacific    The 
most  important  competiticm,  so  termed  by  railroad  men  and 
shippers,  between  the  two  companies,  was  for  trans-conti- 
nental business.    There  was  also  active  competition  at  inter- 
mediate points,  where  considerable  traffic  originated.    The 
two  companies  were  distinct  in  control,  management,  and 
operation,  with  separate  officers,  directors,  traffic  and  oper- 
ating officials,  commercial  agencies,  and  soliciting  agenta 
Since  the  c(Mnbination  common  officers  and  directors  of  traffic 
and  operation  were  elected  or  appointed,  competitive  com- 
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mercial  agendee  wore  consolidated  or  abolishod,  the  aeiiyities 
of  the  two  systems  have  been  in  close  harmony,  not  in  riralry, 
and  competition  has  disappeared. 

Beduced  to  the  simplest  terms  the  conclusion  of  the  court 
that  the  two  ccmipanies  were  not  competitors  and  the  Sher- 
man Act  was  not  violated  is  based  on  these  two  grounds: 
(1)  Trade  and  commerce  were  not  restrained,  because  before 
tiie  combination  the  competitive  interstate  and  foreign  traffic 
of  the  two  railroad  companies  was  not  a  substantial  per- 
centage of  their  total  traffic,  including  in  such  total  the 
traffic  entirely  within  the  several  states,  over  which  Congress 
had  no  controL  (2)  Trade  and  ccxnmerce  were  not  re- 
strained because  before  the  combination  one  of  the  lines  of 
railroad,  the  Union  Pacific,  was  an  intermediate  one  in  a 
through  route,  and  depended  for  competitive  traffic  upon  the 
business  interests  of  connecting  carriers,  and  therefore  could 
not  by  itself  alone,  unaided  by  the  concurrence  of  its  natural 
allies,  make  a  joint  through  rate  over  the  entire  route.  In 
other  words,  each  parly  to  a  contract  or  combination  between 
railroad  companies,  which  the  government  assails  as  being 
contrary  to  the  Sherman  Act,  must  have  owned  or  controlled 
an  entire  through  route  over  which  competitive  traffic  moved. 
That  it  may  have  performed  an  essential  part,  or  have  been  a 
necessary  factor,  in  the  transportation,  is  insufficient  That 
connecting  carriers  may  have  voluntarily  joined  it  in  making 
through  rates  for  the  traffic  is  immateriaL 

With  the  greatest  deference  to  my  brothers,  I  am  so  pro- 
foundly impressed  with  the  conviction  that  these  conditions 
are  without  substantial  relevance  to  the  question  before  us 
that  I  am  constrained  to  dissent  from  the  opinion  of  the 
court.  Moreover,  their  introduction  so  greatly  narrows  the 
act  of  Congress,  which,  however  it  may  be  [128]  regarded, 
is  the  law  of  the  land,  that  very  little  is  left  of  it  when  ap- 
plied to  railroads.  Under  one  or  both  of  t/u>Be  tests^  the 
Union  Pacific  could  probably  have  lawfuUy  purchased  con- 
trol of  aU  the  great  parallel  railroad  systems  in  the  United 
States.  It  could  doubtless  have  been  shown  in  most  in- 
stances that  the  interstate  and  foreign  traffic  of  each,  for 
which  it  competed  with  the  Union  Pacific  or  with  any  of  the 
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others,  was  bat  a  small  percentage  of  its  total  traffic  of  all 
kinds,  and  we  know  that  all  of  them  depended  upon  con- 
necting lines  at  least  for  trans-continental  and  much  oth^ 
traffic,  and  could  not,  unaided,  have  made  joint  through  rates 
with  respect  to  it  Nor  is  it  clear  that  what  could  have  been 
done  in  1901  might  not  as  well  be  done  to-day.  It  is  sug- 
gested that  by  the  passage  of  the  Hepburn  Act  (June  29, 
1906)  Congress  empowered  the  Interstate  Commerce  Com- 
mission to  prescribe  through  routes  and  joint  rates  where 
connecting  carriers  have  refused,  and  therefore  a  different 
rule  respecting  competition  has  since  prevailed.  I  am  wholly 
unable  to  perceive  the  material  pertinence  of  that  act,  much 
less  its  controlling  effect.  The  matter  of  compulsory  joint 
rates  is  purely  adventitious,  except  as  business  may  be  facili- 
tated over  a  combined  route.  A  joint  through  rate  merely 
implies  a  single  charge,  less  than  the  aggregate  of  the  locals, 
for  a  continuity  of  transportation  over  two  or  more  ccwmect- 
ing  lines.  Carriers  always  had  the  power  to  make  such  rates, 
and  commonly  did  so  with  allies  of  their  own  selection ;  but 
whether  the  traffic  movement  was  under  joint  rates  or  combi- 
nations of  local  rates  does  not  seem  to  me  to  determine  the 
existence  or  non-existence  of  competition.  If  rival  lines  or 
routes  contended  for  the  traffic,  and  it  moved,  by  single  line 
or  by  combination  of  connecting  lines,  there  was  competition. 
If  not,  it  must  be  that  until  1906,  when  the  Hepburn  Act 
was  passed,  the  Southern  Pacific,  with  its  through  water  and 
rail  route  from  New  York  to  San  Francisco,  never  had  a 
competitor  for  trans-continental  traffic  in  any  of  the  great 
railroad  systems  in  the  United  States  or  in  all  combined. 

The  traffic  for  which  the  Union  Pacific  and  Southern  Pa- 
cific competed  in  1901,  and  which  one  or  the  other  secured, 
was  of  enormous  volume  when  considered  by  itself.  It  ran 
into  miUions  of  dollars,  and  with  the  natural  development  of 
the  country  and  the  growth  of  commerce,  reasonably  to  have 
been  foreseen,  it  has  since  then  greatly  increased.  The  com- 
petition was  direct,  not  incidental,  and  the  business  for  which 
they  strove  was  appreciable  or  substantial,  not  insignificant. 
But  tables  of  figures  are  given  by  defendants  from  which  it 
appears  that  the  interstate  and  foreign  traffic  between  corn- 
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petitive  points  secured  by  eaeh  was  bat  a  small  percentage 
of  the  t<mnage  of  its  entire  ^stem,  and  it  is  therefore  argued 
thai  the  competition  to  which  the  act  of  (Congress  applies 
was  relatively  so  small  there  could  have  be^i  no  restraint  or 
suppression  in  a  substantial  sense,  and  hence  no  intent  to  re- 
strain or  suppress  it  The  comparisons  being  with  the  total 
tonnage  of  the  railroads,  obviouidy  an  element  is  included 
which  is  wholly  beyond  the  power  of  Congress,  namely,  the 
traffic  local  to  the  states.  The  logical  conclusion  from  Uiis 
view  must  be  that  the  Sherman  Act  is  not  violated  whenever 
the  trade  or  commerce  within  its  operation,  affected  by  the 
contract  or  combination,  however  great  in  [124:  |  volume,  is 
overshadowed  by  that  exclusively  within  the  jurisdiction  of 
the  states.  In  other  words,  though  substantial  competition 
in  interstate  or  foreign  commerce  has  been  actually  sup< 
pressed,  it  must  be  held  there  was  no  intention  to  suppress  it. 
The  magnitude  of  the  traffic  shown  by  the  proofs  was  too 
great,  and  the  competition  for  it  too  earnest  and  active,  to 
dismiss  it  as  merely  incidental  to  the  principal  business  of 
the  companies,  and  as  not  furnishing  a  motive  for  the  merger 
or  combination.  A  contention  somewhat  similar  was  made 
l^  defendants  in  the  Northern  Securities  case.  It  was  there 
argued  (193  U.  S.  261,  262,  24  Sup.  a.  436,  48  L.  Ed.  679) 
that  the  entire  interstate  commerce  of  the  two  railroads,  the 
Great  Northern  and  the  Northern  Pacific,  the  rates  on  which 
could  be  ciMitrolled  by  them  without  other  competition  or 
ccmsent  of  connecting  lines,  was  less  than  3  per  cent  of  their 
total  interstate  commerce,  and  that  the  restraint  could  not 
in  any  event  affect  more  than  tiiat  per  cent  of  their  commerce 
of  that  chaj-acter.  The  argument,  however,  was  without 
avail. 

In  a  broad  and  substantial  sense,  in  the  sense  in  which  the 
terms  are  used  in  constitutions  and  statutes  and  in  railroad 
uid  business  circles,  the  Union  Pacific  and  Southern  Pacific 
lines  were  parallel  and  competing.  That  they  were  so  v^ 
garded  by  practical  men  having  to  do  with  transp^tation  in 
its  various  phases  is  shown,  I  tiiink,  by  an  overwhelmii^ 
mass  of  evidence.  But,  had  no  witness  testified  regarding  it, 
we  shpul4  come  to  the  same  ooodusi^i.    Thejre  are  oocasionB 
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when  courts  m  the  eserctse  of  tfasir  judiciid  lanethms  are 
€ixti<led  to  look  out  into  the  worid  of  affairs  to  obserre 
irhetiier  there  is  not  a  ooomum  knowk^  of  the  subject  be- 
fore tiiem,  6o  imiterBiJ  and  pervading  as  not  to  adrmt  of 
testnnonial  cm^rovefsy.  Tbet  is  termed  ^  judicial  notice," 
and  it  prooeeck  npon  the  affiumptioB  that  a  ]odg«  dMiU  not 
be  blind  to  what  all  others  see  and  imderBtwid.  It  embraees 
the  great  curreirts  of  trade  uid  oonuneroe  in  his  country — ^the 
general  mo^^ements  of  products  and  manof  adures— «8  oom- 
plrtely  as  it  does  the  important  features  of  its  physical  geog- 
nidky,  the  location  of  the  cities,  the  ports^  the  nayigable 
wattt^,  and  ikm  lines  of  railvoad. 

Hie  question  whether  a  combination  of  two  tranq)ortation 
Ones  is  contrary  to  the  Sherman  Act  is  not  always  to  be  re- 
dnced  to  a  close  consideration  of  the  number  of  tons  of  com- 
petitive freight  ttney  carried  within  a  given  periocU  modi 
less  Ihe  ptrecise  Mlatioii  of  the  eompetitive  tooonage  to  tiieir 
tdatl  business  of  all  kinds.  Were  they,  at  the  time  of  &e 
coBd>ination,  in  a  substantial  degree  ceovpetitive  factors  in 
interstate  and  foreign  commerce?  Were  they  so  hod  upon 
hmd  ftnd  sea  as  inherently  to  possess  a  substantial  oompeti- 
tire  capacity  for  the  movement  of  such  traikf  It  is  not 
mef^  the  extent  to  which  that  capacity  was  utilized  yester- 
^jj  but  the  extent  to  which  the  Urajiq>ortation  fiEkciiitjes  were 
nsAnraUy  capable  of  \mng  utiliased ;  and  reasonable,  not  specu- 
lative, regard  should  be  had  for  the  developments  of  to^mor^ 
row.  Were  it  otherwise,  Oongress  in  the  making  of  laws 
would  be  denied  that  ordinary  foresight  which  men  ^igaged 
in  business  commonly  possess  and  practice.  Competition,  as 
tiie  antithesis  of  monopoly,  is  the  influence  which  those  in 
tlie  same  line  of  business  have  on  eaich  other,  and  that  influ- 
ence may  as  well  be  manifested  in  [125]  an  existing  capacity 
and  prepairedness  as  in  the  degree  of  active  exercise.  A  mo- 
mttit's  reflection  will  Giiow  tins  is  old  doctrine  in  the  judicial 
construction  and  application  of  laws  against  monopolies  and 
restraint  of  tracto.  A  railroad  company  may  have  great,  if 
not  cMitroQing,  influence  on  compd;ition,  regardless  of  the 
amonnt  of  tiie  traffic  it  actually  carries  at  Ae  time;  With  t 
fine  of  rikilread  setvody  lees  pevmanant  than  *m  navigshic 
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waterway,  it  stands  equipped  and  ready  to  do  the  business 
when  conditions  arise,  and  the  duty  to  do  it  comes  from  the 
very  character  of  its  corporate  h^ng  and  the  source  of  its 
powers  and  franchises.  It  may  at  once  be  both  a  curb  and  a 
spur  to  other  lines — a  curb  as  regards  rates,  uid  a  spur  as  re- 
gards quality  of  service,  which  are  the  two  great  points  at 
whidi  transportation  touches  the  public  interest  The  influ- 
ence of  the  Mississippi  River  and  its  navigable  tributaries 
upon  the  trade  and  commerce  of  St.  Louis  is  well  known,  yet 
of  the  enormous  freight  tonnage  into  and  out  of  that  ciiy, 
largely  interstate,  scarcely  one-half  of  1  per  cent  moves  by 
water.  To  be  more  exact,  of  the  total  rail  and  river  traffic 
in  1910,  nearly  52,000,000  tcMis,  but  thirty-six  hundredths  of 
1  per  cent,  was  tranqx>rted  by  water;  in  1909,  but  sixty- 
seven  hundredths  of  1  per  cent  of  that  year's  t<Mmage.  But 
who  would  contend  that  if  the  rivers  were  the  subject  of  pri- 
vate ownership,  instead  of  being  common  highways  for  the 
use  of  all,  their  control  by  a  railroad  company  could  not  re- 
strain trade  or  commerce  because,  as  measured  by  relative 
percentages,  the  ccmipetition  appeared  to  be  so  slight? 

When  the  argument  Was  made  at  the  hearing  that,  because 
the  Union  Pacific  was  an  intermediate,  not  a  through  line, 
it  was  not  a  competitcnr  for  traffic  moving  over  it  and  its 
connections  for  which  it  could  not  have  made  a  joint  through 
rate,  counsel  admitted  that  the  rule  contended  for  would  have 
made  it  lawful  under  the  Sherman  Act  for  all  intermediate 
lines  in  trans-continental  transportation  such  as  the  Chicago, 
Kock  Island  &  Pacific  from  Chicago  to  £1  Paso,  the  Atchi- 
son, Topeka  &  Santa  F6  from  Chicago  to  Mojave  (before  it 
gained  entrance  to  San  Francisco),  the  Missouri,  Kansas  & 
Texas  from  St  Louis  and  Kansas  City  to  Texas  points,  the 
St.  Louis  &  San  Francisco  from  St  Louis  and  Kansas  City  to 
the  Southwest,  the  Missouri  Pacific  with  the  Denver  &  Eio 
Grande  from  St  Louis  to  Ogden,  and  the  Union  Pacific  to 
have  comlnned  and  agreed  among  themselves,  as  was  done  in 
the  Tram-Miaaauri  Freight  AsMOoioHon  ca$e^  166  U.  S.  290, 
17  Sup.  Ct  540,  41  L.  Ed.  1007,  if  thqr  confined  their  oom- 
binaticm  to  trans-continental  traffic;  in  other  words  that  those 
intennediate  railroads  could  not  be  ounpetitora  for  the  traf « 
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fic,  and  a  oonfederation  with  respect  thereto  could  not  h%  nn- 
lawful.  It  seems  to  me  that  a  atatement  of  tiie  contention 
showa  its  nnsoHndness.  Anything  that  alfects  the  rate  orer 
a  substantial  part  of  a  transportation  route  is  oakuiated  to 
affect  the  charge  as  an  entirety;  and  so  of  the  other  features 
of  railroad  competiti<Hi.  The  competition  of  the  all  water 
route  by  the  Atlantic  and  Pacific  Oceans  wiUi  the  all^rail 
trans-continental  routes  in  the  United  States  is  so  fully  recog- 
nized that  it  is  safe  to  say  almost  every  car  load  rate  to  the 
Pacific  coast  from  the  territory  between  the  Missouri  river 
and  the  Atlantic  seaboard  exhibits  a  recognition  of  its  influ- 
ence. And  yet  it  ^  contended  that  the  [1S6]  Union  Pacific 
in  the  direct  line  of  traffic  movement,  wiiii  1,000  miles  of 
railroad  from  the  Missouri  River  to  Ogden,  and  nearly  900 
miles  thence  to  Portland,  with  its  steamship  lines,  is  not  a 
competitor,  for  ttanscontinental  traffic. 

The  practical  aspect  of  the  question  is  shown  by  the  ^ases 
in  whidi  railroad  companies  have  asserted  the  existence  of 
competition  from  rival  lines  or  routes  of  transportation  as 
evidencing  conditions  justifying  discriminations  and  prefer- 
ences under  the  interstate  oommeroe  act — that  the  rates  ob- 
jected to  as  discriminative  foere  controlled  by  conupetvH&%^ 
and  if  they  abandoned  the  intes  they  would  lose  the  businras. 
An  instance  of  this  appears  in  Ttaas  db  Pacific  BaUway  v. 
Interstate  Commerce  Oommiasion^  162  U.  S.  197, 16  Sup.  €t. 
666,  40  L.  Ed.  940.  The  Texas  &  Pacific  Railroad  from 
New  Orleans  to  El  Paso,  Tex^  and  the  Southern  Pacific  Rail- 
road thence  to  San  Francisco,  formed  a  through  route  over 
whidi  traffic,  both  foreign  and  domestic,  moved.  The  Texas 
&  Pacific  Company  successfully  defended  its  right  to  charge 
and  recrive  more  for  its  proportion  of  the  through  rate  on 
traffic  originating  in  New  Orleans  than  it  diarged  and  re- 
ceived on  import  traffic  originating  in  London  and  Liver 
pool  and  billed  through  New  Orleans  over  the  same  route 
to  San  Francisco,  and  it  did  so  on  the  ground  asserted  that 
the  rate  from  the  English  cities  to  San  Francisco  was  deter- 
mined by  competition  with  the  following  routes:  By  veoiel 
around  the  Horn;  by  vessel  and  by  rail  across  the  Isthmus 
96825'— VOL  4-17 22 
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of  Panama;  and  (162  U.  S.  216,  16  Sup.  Ct  674,  40  L.  Ed. 
M6)  by  vessel  and  by  rail  across  Canada.  Were  all  those 
transportation  agencies  subject  to  the  laws  of  the  United 
States,  could  it  with  reason  by  urged  that  a  contract  or  com- 
bination between  them,  suppressing  a  competition  which  ac- 
tually existed,  would  not  contravene  the  Sherman  Act,  be- 
cause all  but  one  of  them  were  composed  of  connecting  links 
severally  owned  or  controlled?  If  that  which  men  engaged 
in  transportation  recognize  as  substantial  competition  in 
shaping  their  policies  and  their  conduct  is  not  so  regarded 
in  the  courts,  the  statute  will  not  have  the  operation  intended 
by  its  enactment  Laws  are  generally  framed  to  apply  to 
the  everyday  affairs  of  men,  who  are  not  given  to  the  study 
of  nice  differences  and  distinctions,  and  that  shoidd  always 
be  borne  in  mind  in  determining  their  meaning. 

But  it  is  said  there  was  no  ccmipetition,  becau^  the  Union 
Pacific  depended  upon  the  Southern  Pacific  line  from  Ogden 
to  San  Francisco.  It  is  true  that  much  of  the  transconti- 
nental traffic  of  the  Union  Pacific  went  that  way;  but  it  is 
not  unusual  for  railroad  systems  to  connect  at  points  and 
interchange  business,  though  they  are  active  competitors  in 
other  respects.  In  fact,  a  large  proportion  of  them  are  so 
related.  Competition,  within  the  laws  whidi  seek  to  pre- 
serve it,  does  not  imply  absolute  non-interoourse,  as  between 
hostile  armies,  whidi  exchange  no  prisoners  and  give  no 
quarter.  Moreover,  the  use  of  the  Ogden  line  was  neither  a 
necessity  to  the  Union  Pacific  nor  a  pure  favor  or  concession 
by  the  Southern  Pacific  ^Aside  from  the  mutual  benefits 
from  the  interchange  of  traffic,  the  former  had  its  own  line 
fnnn  Ogden,  by  way  of  Portland,  which,  though  not  as  de- 
sirable, was  more  than  an  important  strategic  advantage 
necessary  to  be  reckoned  with.  But  were  all  this  otherwise, 
the  undeniable  fact  remains,  [127]  after  stripping  the  case 
of  all  debatable  considerations,  that  the  Union  Pacific  se- 
cured this  west-bound  traffic  by  active  competition,  and  had 
transported  it  as  competitive  for  1,000  miles  before  it  reached 
Ogden. 

I  think  that  upon  the  main  feature  of  the  case  the  govern* 
ment  is  entitled  to  a  decree. 
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UNITED  STATES  v.  E.  L  DU  PONT  DE  NEMOUES  ft 
CO.  ET  AL. 

(Circiilt  Court  D.  Delawnre.    June  21, 1911.) 

[1S8  Fed.  Rep.,  127.] 

HoKOPOLiES  (I  24) — ^Ajiti-Tbust  Act — Suit  fob  Injunction. — ^A 
member  of  a  combination  in  restraint  of  interstate  commerce,  in 
Tlolation  of  Sherman  Anti-Tmst  Act  July  2,  1890,  c  647,  f  1,  26 
Stat  209  (U.  S.  Comp.  St.  1901,  p.  8200),  who  has  in  good  faith 
withdrawn  from  such  combination,  is  not  subject  to  a  suit  for  in- 
junction under  section  4  of  the  act;  nor,  if  such  member  is  a  cor- 
poration, is  the  ftict  that  a  minority  part  of  its  stock  is  owned  by 
members  of  the  combtnation  sufficient  to  sustain  such  a  suit,  in  the 
absence  of  proof  that  such  ownersliip  is  employed  to  aid  the  com- 
bination.* 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Dec.  Dig.  f  24.] 
Monopolies  (f  24) — Anti-Tbust  Act  —  Injunction.  —  A  minority 
stockholder  in  a  corporation,  who  is  not  au  officer  ord  takes  no  part 
in  the  management  of  its  business,  is  not  subject  to  a  suit  for  in- 
junction under  Anti-Trust  Act  July  2,  1S90,  c.  647,  I  4,  20  Stat..  209 
(U.  S.  Comp.  St.  1901,  p.  3201),  because  the  corporation  may  be  a 
party  to  a  contract  or  combination  to  restrain  or  monopolize  inter- 
state commerce. 

[Ed.  Note. — For  other  cases,  see  Monopolies  Dec.  Dig.  f  24.] 
MoNOFOUKS  (§  20) — Anti-Tbust  Act — Constbuotion — *' Combination 
IN  Restbaint  of  Tb ADR.**— The  provisions  of  Anti-Trust  Act  July 
2,  1890,  c  647,  if  1,  2,  26  Stat  209  (U.  S.  Comp.  St.  1901,  p.  3200), 
making  unlawful  any  combination  ''in  restraint  of  trade  or  com- 
merce among  the  seyeral  states  "  or  to  monopolize  any  part  of  such 
trade  or  commerce,  do  not  make  every  combination  in  restraint  of 
competition  in  interstate  trade  unlawful,  but  there  may  be  a  re- 
straint of  competition  that  does  not  amount  to  a  restraint  of  trade 
within  the  meaning  of  the  act.  On  the  other  hand,  a  combination 
cannot  escape  the  condemnation  of  the  act  merely  because  of  the 
form  it  assumes,  and  a  single  corporation,  if  it  arbitrarily  uses  its 
power  to  force  weaker  competitors  out  of  business,  or  to  coerce 
them  into  a  sale  to  or  union  with  such  corporation,  puts  a  restraint 
on  interstate  commerce,  and  monopolizes  or  attempts  to  monopo- 
lize a  part  of  such  commerce,  in  a  sense  that  violates  the  act 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Dec.  Dig.  f  20. 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1275, 
1276;  vol.  8,  p.  760a] 

•EKynabus  copyrighted,  1911,  by  West  Ptibliihlnc  Company. 
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IfcrKOPoun  (i  20)--O0ifBkNATKm  in  BMtnMkart  te  IHifeMTAtiB  Oouc- 
ifucE. — In  1872  seven  of  €be  Itrgeat  mnnaftictarera  of  powder  and 
other  exploBlTOfi  in  tbe  United  States  organlied  what  was  called 
the  "Gonpowder  Trade  Asaoclation,"  which,  at  its  meetings  and 
through  committees,  fixed  prices  which  the  constitaent  members 
were  required  to  observe  under  penalty  of  fines.  It  also  appor- 
tioned territory  between  its  members,  authorised  the  cutting  of 
prices  in  particular  localities  in  order  to  drive  competitors  out  of 
the  market  or  force  them  to  come  into  the  association,  and  appor- 
tioned the  losses,  if  any,  from  such  price  cutting,  between  the  mem- 
bers. Subsequently  other  companies  were  taken  into  the  associa- 
tion, until  there  were  17  members ;  and  it  was  continued  with  some 
changes  in  the  [128]  fundamental  agreement,  but  none  in  its  pur- 
poses or  methods,  until  1902.  At  that  time  B.  L  du  Pont  de  Ne- 
mours &  Ck>.,  then  the  most  influential  member  of  the  association, 
passed  under  a  new  management,  was  reorganized  into  the  B.  I. 
du  Pont  de  Nemours  Company,  and  its  controlling  stocJdiolders 
and  officers  inaugurated  the  policy  of  acquiring  the  assets  of  other 
corporations  and  vesting  ownership  of  their  plants  and  the  control 
of  their  business  in  their  own  company.  So  successfully  was  this 
policy  carried  out,  by  the  use  of  the  methods  of  the  association,  that 
within  five  years  such  company  had  acquired  the  stock  of  and 
caused  to  be  dissolved  64  corporations  engaged  in  the  manufacture 
of  powder  and  other  explosives,  and  controlled  from  64  to  100  per 
cent  of  the  trade  of  the  United  States  in  the  different  kinds  of  ex- 
plosives sold,  and  also,  directly  or  through  subsidiary  corporations, 
as  stockholders,  controlled  all  of  the  other  members  of  the  asso- 
ciation which  was  then  dissolved.  Held,  that  the  formation  of 
such  a  corporation  and  its  subsidiaries  and  the  adoption  of  the 
new  policy  was  merely  the  continuance  in  a  different  form  of  the 
Illegal  association,  and  that  it  constituted  a  combination  in  restraint 
of  interstate  commerce  and  to  monopolize  a  part  of  the  same,  which 
was  unlawful  under  Anti-Trust  Act  July  2,  1800,  c  647,  If  1,  2,  26 
Stat.  209  (U.  S.  Gomp.  St.  1001,  p.  3200). 
[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Dec.  Dig.  f  20.] 

MoNOPOLUcs  (f  26) — Suit  to  Rxstrain  undcb  Anti-Trust  Act— Rb- 
UCF. — ^Where  an  existing  combination  in  corporate  form  has  been 
adjudged  unlawful,  as  in  violation  of  Anti-Trust  Act  July  2,  1890. 
e  647,  if  1,  2,  26  Stat  209  (U.  S.  Gomp.  St  1901,  p.  8200),  and  to 
have  monopolized  and  to  be  monopolizing  a  large  part  of  the  inter- 
state trade  in  a  particular  commodity,  it  is  the  duty  of  the  court, 
under  the  power  conferred  by  section  4  of  the  act  to  "  prevent  and 
restrain  **  its  violation,  not  only  to  enjoin  further  violation  of  the 
act,  but  to  render  its  decree  effective  by  dissolving  the  illegal  com- 
bination. 
[Ed.  Note.— Far  other  cases,  see  HonopoUes,  Dee.  Dig.  i  28w] 

MoHOPOLDcs  (I  24) — Suit  fob  Ihjuhction  undxb  Anti-Tbust  Act— 
FABms.— T6  a  suit  under  Anti-Trust  Act  July  2,  1880,  c  647,  I  4 
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9^  fimt  208  (U.  a  Oomp.  8t  1903U  p«  9Sm,h  ta  revtcaln  TloltMo 
of  tbe  4Ct  by  corporatioQf  aUaged  to  contUtnte  a  cpmbioation  in 
restraint  of  or  to  monopolise  interstate)  conunerce,  mortgagees  of 
snch  corporations  are  not  necessary  parties,  but  may  be  brought  in 
if  it  appears  tlmt  dieir  interests  will  be  affected  by  the  decree. 
EBd.  N6te.-*FM  otlier  cases^  see  Monopolies,  Dea  Dig.  f  2L} 

In  Eqmty.  Suit  by  the  United  States  against  £.  L  du 
Pont  de  N^mour^  &  Co.  and  otfadrs.  Decree  of  dismissal 
a»  taoarta^  decfendaut3»  and  tox  th#  Uuted  Statca  a^  to  all 
otlMBMra 

John  P.  Nidds,  U.  S.  Atly.,  George  W.  Wickersham,  Atty. 
Gren.,  WUUam  S.  Kenyon^  Asst  Atty.  Gen.,  and  James  Scar- 
letj  and  WUUam  A.  Olaagow^  Jr.^  Sp.  Asst.  Attys.  Gen.,  for 
the  United  States. 

Frederie  UVmann^  for  defendants  American  Powder  Mills, 
Miami  Powder  Co.,  and  ^tna  Powder  Co. 

M.  B^  and  U.  B.  Johnson^  hx  defendant  Auatm  Powder 
Ca 

Frederick  Sejfmowr^  for  defendant  Equitable  Powder  M^. 
Co, 

David  T.  Marvel  and  David  T.  Watson^  for  defendant 
Henry  A.  du  Pont 

Bvtrtan  B.  TuMe^  teat  d*f  mdant  King  Powder  Ca 

John  C^  SpooTier^  James  M.  Tovmsendj  George  S.  Graham^ 
William  S.  HiUeSy  and  William  H.  Button^  for  remainmg 
dfefendanta 

Before  Gbat,  Bufunqton,  and  Lannikg,  Circuit  Judges. 

[1S9]  LAjnnNo,  Circuit  Judge. 

This  is  a  suit  in  equity  instituted  by  the  United  States 
under  the  Sherman  Anti-Trust  Act  against  48  corporate  and 
individual  defendants  for  the  purpose  of  obtaining  a  decree 
tdjudging  the  defendants  guilty  of  maintaining  a  combina- 
tion or  oonspiraqy  in  restraint  of  interstate  commerce  and  of 
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monopolizing  or  attempting  to  m<Hiop(di2e  such  ooomierce, 
or  a  part  thereof,  and  awarding  an  injunction  to  prevent  and 
restrain  further  violations  of  the  act  Thirty-six  answers 
have  been  jBled  by  41  of  the  defendants.  Two  of  the  de- 
fendants— ^Austin  Powder  CkHnpany  and  Metropolitan  Pow- 
der Company — ^have  iSled  no  answers.  The  petition  and  an- 
swers fill  a  volume  of  over  600  pages.  We  do  not  deem  it 
necessary  to  present  a  detailed  statement  of  the  facts  alleged 
in  the  pleadings.  The  petition  is  so  admirably  framed  and 
the  answers  meet  the  allegations  of  the  petition  so  fairly 
that  there  is  no  difficulty  in  determining  the  issues  of  fact 
or  of  law.  Then,  too,  while  the  proofs  fill  a  dozen  volumes, 
we  have  had  such  valuable  aid  from  counsel  in  their  brie& 
and  their  oral  arguments  that  we  have  easily  reached  the  con- 
clusion that  there  is  no  serious  controversy  as  to  the  essen- 
tial facts. 

The  case,  as  we  view  it,  is  to  be  decided  upon  evidence 
about  which  there  is  practically  no  dispute.  Our  task  is  by 
a  study  of  unimpeached  documentary  and  other  evidence  to 
ascertain  (1)  what  were  the  relations  of  the  defendants  when 
this  suit  was  commenced;  (2)  whether  those  relations  are 
inimical  to  the  law ;  and,  if  so,  (3)  what  the  relief  shall  be. 
That  task  will  be  simplified  if,  in  the  first  place,  we  deter- 
mine which  of  the  defendants  are  clearly  shown  to  have  had 
no  connection  at  the  time  of  the  commencement  of  this  suit 
with  any  combination  or  conspiracy  of  the  nature  described 
in  Hie  petition;  for,  as  the  only  ndief  we  can  grant  in  this 
proceeding  is  injunctive,  the  petition  must  be  dismissed  as 
to  any  defendant  who  was  not  violating  the  law,  or  threaten- 
ing to  violate  it,  when  the  suit  was  commenced.  One  may 
be  indicted  for  a  former  connection  with  a  combination  or 
conspiracy  violative  of  the  Anti-Trust  Act;  but,  after  he 
has  in  good  faith  withdrawn  from  such  a  combination  or 
conspiracy,  he  is  no  longer  a  subject  of  the  injunctive  power 
of  a  court  of  equity. 

iEtna  Powder  Ccmipany  of  Indiana,  Miami  Powder  Com- 
pany of  Ohio,  and  American  Powder  Mills  of  Massachusetts 
have  filed  a  joint  and  several  answer,  in  which  they  deny 
that  they  were  parties  to  any  of  the  agreements  mentioned  in 
the  petition  when  this  suit  was  commenced,  and  aver  that| 
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at  the  time  of  the  oommeiicement  of  the  suit,  none  of  them 
had  any  shares  of  capital  stock  or  other  interest  in  any  of 
the  other  defendant  companies;  that,  as  betwe^i  themselves, 
they  were  not  competitors,  since  one  of  them  was  a  manu- 
facturer of  gunpowder  for  sporting  purposes  only,  another  of 
black  powder  for  blasting  purposes  only,  and  the  remaining 
one  of  dynamite  and  fuses  only;  and  that  they  have  not  sold 
and  do  not  sell  any  of  their  commodities  at  prices  fized  or 
dictated  by  any  of  the  other  defendants.  The  proofs  amply 
support  the  averments  of  the  answer,  and  establish  the  fact 
to  be  that,  although  all  of  these  companies  did  in  fcMrmer 
years  enter  with  others  of  the  defendants  into  certain  trade 
agreements  to  be  more  [130]  particularly  referred  to  here- 
after, they  withdrew  therefrom  in  1906,  and  that  for  at  least 
seven  months  before  the  ccmimencement  of  this  suit  none  of 
them  had  any  connection,  direct  or  indirect  with  any  of  the 
alleged  unlawful  combinations  set  forth  in  the  petition. 

It  is  charged  that  the  Equitable  Powder  Manufacturing 
Company  was  incorporated  in  January,  1892;  that  E.  I.  du 
Pont  de  Nemgurs  &  Co.,  a  partnership  then  existing  in  Dela* 
ware,  acquired  49  i>er  cent  of  its  capital  stock;  that  the  stock 
is  now  held  by  <Hie  of  the  defendants;  that  shortly  after  its 
incorporation  the  Ekiuitable  constructed  a  powder  mill  in 
Illinois,  where  it  has  ever  since  manufactured  and  sold  in 
interstate  trade  gunpowder  and  other  high  explosives;  that 
ever  since  its  organization  competiticm  in  the  shipment  and 
sale  of  gunpowder  and  other  explosives  between  that  com- 
pany and  others  of  the  defendants  has  been  suppressed  and 
eliminated;  that  the  prices  for  its  commodities  have  been 
fixed  by  the  parties  to  the  alleged  combination;  that  E.  I.  da 
Pont  de  Nemours  &  Co.,  the  partnership  referred  to,  and  its 
successors,  have  ever  since  dominated  and  controlled  the 
Equitable  by  virtue  of  the  ownership  of  49  per  cent  of  its 
capital  stock;  and  that  the  Equitable  has  been  and  now  is 
a  party  to  the  alleged  combination.  The  answer  of  the 
Ekiuitable  admits  that  the  partnership  referred  to  purchased 
49  per  cent  of  its  capital  stock,  but  says  the  purchase  was 
made  from  certain  of  its  stockholders  four  years  after  its 
incorporation,  and  denies  that  it  was  a  party  to  the  pur* 
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chase,  or  tiiat  oompotition  between  14  and  other  parties  had 
been  suppressed  or  eMminated,  or  that  its  priooe  hare  been 
fixed  I7  any  other  parties  to  this  prooeeding,  or  that  its  busi- 
ness has  been  dominated  or  controlled  by  the  partnership 
referred  to  or  its  successors,  or  that  it  has  been,  or  is,  a  party 
to  any  combinaticm  or  conspiracy.  It  also  avers  that  it  has 
not  been  a  member  of  any  trade  association  since  July  1, 
1906,  that  it  is  not,  and  for  a  long  time  before  the  ccMnmence- 
ment  of  this  proceeding  had  not  be^i,  a  stockholder  in  any 
other  powder  company,  and  that  its  business  has  long  been 
carried  on  in  ccHnpetition  with  that  of  the  other  defendants 
and  other  manufacturers  and  vendcHrs  of  black  gunpowder 
and  black  blasting  powder.  The  evidence  of  Mr.  F.  W.  Olin, 
the  president  of  the  Equitable,  who  was  called  as  a  witness 
for  the  gOTemment,  establishes  the  trutii  of  the  averments 
of  the  answer.  There  is  no  doubt  that  the  Equitable  with- 
drew from  he  Gunpowder  Trade  Association  four  years  be- 
fore diis  suit  was  ccmmenced,  and  tiiat  it  now  has  no  con- 
necticm  whatever  with  any  ccnnbination  of  vendors  of  ex- 
plosives. It  is  true  that  490  of  its  1,000  shares  of  capital 
stodc  are  owned  by  one  or  mcNre  of  the  defendant  companies; 
but  the  averment  of  the  government's  petition  that  the 
business  of  the  Equitable  is  d<Mninated  and  ccmtrolled  by  any 
combination  is  not  shown  to  be  the  fact  A  business  is  not' 
necessarily  controlled  by  the  mere  purchase  of  a  minority 
interest  in  it;  nor  is  there  any  proof  that  the  Equitable  has 
at  any  time  since  July  1,  1903,  directly  or  indirectly  aided 
any  of  the  defendants  in  eff<Mrts  to  control  the  trade  in  e3q)Io- 
sives,  or  submitted  or  been  subjected  to  external  coerdon  of 
any  kind.  We  are  not  at  liberty,  by  the  extraordinary  writ 
of  injunction,  to  interfere  with  the  ownership  of  the  490 
shares  of  the  Equitable,  in  the  [IM]  absence  of  proof  that 
that  ownership  is  employed  to  aid  the  c(xnbination  described 
in  the  government's  petition. 

Previous  to  1897  Austin  Powder  C(»npany,  of  Cleveland, 
CMiio,  was  a  party  to  several  contracts  alleged  by  the  United 
States  to  have  been  violative  of  the  Anti-Trust  Act;  but  the 
only  fact  aHecting  that  company,  alleged  in  the  petition  or 
I»t>ved,  that  existed  at  the  commencement  of  this  suit,  is  tiie 
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of 'tiie  800  shiuws  of  its  capital  stock*  Hiere  is  no  proof  that 
the  ownerabip  of  this  minority  interest  in  the  capital  sioak 
of  theAustin  has  been  used  for  any  unlawfol  purpose.  While 
the  Austin  has  filed  no  aaswer,  it  appears  that,  by  an  agree* 
ment  with  coimsel  for  the  govenunent,  it  reserved  the  right 
to  move  to  dismiss  tiie  petition  as  to  it 

Sing  Powder  Ccaj^any,  of  Cincinnati,  Ohio,  Mareelki3 
Powder  Company,  of  Marcellns,  N.  Y.,  and  Ohio  Powder 
Onnpany,  of  Youngstown,  Ohio,  were  incorporated  in  1878 
and  1881.  They  erected  mills  in  New  York  and  OUo,  and 
it  is  charged  that  members  of  the  Gunpowder  Trade  Associa*- 
Htm  waged  against  them  su<£  a  destructiye  warfare  that 
between  1888  and  1886  the  prices  of  explosives  within  their 
fleUb  of  oompetitioB  were  reduced  bdow  the  cost  of  manu- 
facture, that  the  owners  of  the  capital  stocks  of  tiie  Mar* 
cdlus  and  the  Ohia  companies  were  compelled  to  sell  tiKsir 
stocks  to  certain  m^nbers  of  the  Gunpowder  Trade  Asso* 
oktti<m,  that  those  two  companies  were  subsequently  dissolved, 
and  tiuit  King  Powder  Company  was  fcnrced  into  an  agree- 
msBt  by  which  its  business  was  controlled  by  the  Gun* 
powder  Trade  Association,  which  assodaticm  was  formed 
under  an  tljgreement  dated  April  2d,  1872,  and  continued 
under  other  agreements  dated  August  23, 1886,  December  19, 
1889,  and  July  1, 1806.  Eang  Powder  Company  was  a  party 
to  aU  these  agreements,  but  we  need  not  here  consider  their 
effect,  since  it  oondusively  appears  that  on  Septendier  5, 
1898,  it  refused  longer  to  adhere  to  any  ^^  sdiedule  oa  paper," 
and  declared  it  should  thereafter  be  guided  ^^  by  the  market 
price  set  l^  .our  competitors."  It  appears,  also,  that  on 
January  29,  1901,  King  Powder  Company  altered  into  a 
contract  by  which  it  agreed  to  sell  to  E.  I.  du  Pont  de 
Neminiis  &  Co.  of  1899  (a  ccnrpOTation  of  Delaware  which 
succeeded  the  partoership  of  the  same  name)  and  Liaflin  & 
Band  Powder  ConqMuiy  the  whole  of  its  output,  except  what 
should  be  used  by  a  certain  other  ccnnpany,  for  the  period  of 
96  yoajEs;  and  it  is  diarged  that  in  April,  1901,  these  two 
vendees  caused  King  Mercantile  Company  to  be  organised, 
acquired  a  majmity  of  its.capital  stodc,  and  used  it  as  an.  in- 
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sbnunentaHtj  for  controlling  tlie  output  of  Elng  Powdflr 
Company  and  difninating  the  latter  company  as  a  com- 
petitor. But  it  is  also  unnecessary  to  inquire  into  the  legality 
of  these  transactions,  for  on  December  21,  1906,  the  agree- 
ment of  January  29, 1901,  was  formally  rescinded  by  mutual 
ocmsent  of  all  the  interested  parties.  There  is  no  proof  that 
King  Powder  Company,  after  December  21,  1906,  was  a 
party  to  any  trade  agreement  concerning  the  manufacture 
or  sale  of  gunpowder  or  oth^  explosives.  On  the  contrary, 
the  uncontradicted  proof  is  that  for  seven  months  before  this 
suit  was  c<Hnmenced  King  Powder  C(Hnpany  was  [182]  abso- 
lutely independent  in  the  conduct  of  its  business,  and  during 
that  time  neither  did  anything,  nor  threatened  to  do  any- 
thing, in  any  wise  violative  of  the  Anti-Trust  Act 

The  plant  of  Anthony  Powder  Company,  limited,  a  part- 
nerdiip  association  of  Miehigan,  was  destroyed  in  1906  by  an 
explosion.  On  June  26,  1907,  it  issued  a  call  for  a  stock- 
holders' meeting  to  convene  <m  July  80, 1907,  for  the  purpose 
of  considering  the  question  of  dissolving  the  associaticm  and 
distributing  its  assets.  On  the  date  last  mentioned  a  resolu- 
tion to  dissolve  was  adopted.  The  proceedings  to  dissolve 
were  in  progress  when  this  suit  was  commenced.  It  was  then 
doing  no  business,  but  was  proceeding  accordiifg  to  law  to 
wind  up  its  affairs. 

The  American  E.  C.  &  Schultze  Ghmpowder  Ccmipany,  a 
corporation  of  Great  Britain,  had  established,  prior  to  No- 
vember, 1908,  at  Oakland,  N.  J.,  a  plant  where  it  was  manu- 
facturing and  selling  smokeless  sporting  powder.  On  No- 
v^nber  9,  1903,  by  a  written  instrument,  it  leased  its  plant 
to  E.  L  du  Pont  de  Nemours  Powder  Company  of  Delaware 
for  99  years,  at  an  annual  rental  of  £3,750.  rterling,  with  an 
option  of  purchase  to  the  lessee.  In  1906  the  lease  was  as- 
signed to  the  E.  I.  du  Pont  de  Nemours  Powder  Cixnpany  of 
New  Jersey  (incorporated  under  the  laws  of  New  Jersey  in 
1908),  whidi  company  has  elected  to  purchase  the  plant,  and 
has  akeady  paid  a  part  of  the  purchase  money  therefor.  We 
find  nothing  in  these  facts,  so  far  as  the  British  company  is 
concerned,  violative  of  the  Anti-Trust  Act 

The  Peyton  Chonical  Company,  a  corporation  of  Cali* 
f  omia,  does  not  appear  to  have  been,  at  the  time  of  the  corn- 
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BMDoement  of  tliifl  suit  or  at  any  other  time,  engaged  in 
manufacturing  or  selling  explosives  of  any  kind,  or  to  have 
taken  any  part  in  fixing  the  prices  of  explosives,  or  had  eon- 
nection  with  any  scheme  for  controlling  any  part  of  the  trade 
in  explosives.  It  does  appear  that  8,000  of  its  6,850  shares 
of  stock  are  owned  by  cme  of  the  principal  defendants,  but 
that  alone  is  insufficient  to  warrant  injunctive  relief  as 
against  Peyton  CSiemical  Company. 

Henry  A.  du  Pont  is  cme  of  the  individual  defendants. 
Plrevious  to  1902  he  had  frequently  represented  E.  L  du 
Pont  de  Nemours  A  Ca  at  the  meetings  of  the  Gunpowder 
Trade  Association.  In  1902  he  sold  the  major  part  of  his 
interest  in  that  company  to  other  members  of  the  du  Pont 
family,  though  he  ad;ed  for  a  time  thereafter  as  an  ofllcer  of 
two  of  the  du  Pont  corporaticMis.  In  Jime,  1906,  more  than 
a  year  bef(»e  this  suit  was  begun,  he  resigned  all  his  official 
positions  in  the  defendant  ccnrporations,  and  since  that  time 
has  had  neither  real  nor  nominal  connection  with  the  man- 
agement of  any  of  the  defendant  ccoporationB,  or  with  any 
trade  agreement  or  combination  concerning  the  manufacture 
or  sale  of  explosives  of  any  kind.  His  stockhddings  in  the 
defendant  corporation,  after  February,  1902,  were  c(Nn- 
paratively  small,  and  as,  after  June  8,  1906,  he  was  not  a 
director  or  officer  in  any  of  them,  and  took  no  part  in  the 
'management  of  any  of  tiiem,  he  cannot  be  held  individually 
responsible  for  the  unlawful  acts,  if  any  there  were,  of  any 
corporation  of  which  he  was  a  stockholder.  It  was  impos- 
sible for  him  alone  to  dominate  the  bu8i[18S]ness  of  any 
of  the  defendant  corporations.  There  is  no  evidence  that  he 
attempted  to  do  so,  or  that,  after  June  8,  1906,  he  had  any 
cennection,  direct  or  indirect,  with  the  fibaping  of  pcdieies 
or  the  management  of  the  bosinees  of  any  of  them.  At  the 
time  of  commencing  this  suit  he  was  doing  nothing,  nor  was 
he  threatening  to  do  anything,  which  furnishes  the  subject- 
matter  of  injunctive  relief  as  against  him. 

Henry  F.  Baldwin  is  another  individual  defendant,  who, 
it  is  alleged  by  the  United  States,  was,  at  the  time  of  the  fil- 
ing of  Uie  petition,  a  direct<v  of  one  of  the  du  Pont  com- 
panies and  one  of  the  managers  of  its  bufrineoo.    By  his  aa- 
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8wer  Baldwin  awps  that  be  was  a  diracbor  of  tha  eomfimy 
9»W^VHied  for  some  time  pre;wus  to  June  14^  1907,  but  ikat 
om  thjat  daj  be  resig^ied,  nA  has  not  ainoe  be^i  a  diMctoe  of, 
or  m  any  way  interests  in  the  managenient  or  oontrel  of, 
aoy  of  the  defendant  corpQiratioa3.  There  is  no  proof  thai 
hia  answer  is  incorrect,  or  that  aay  injuaotion  ahovld  be 
isranted  as  against  him* 

Before  this  suit  was  commenoed  the  oapihil  stadoi  and 
propeffti^  of  other  deilsndant  oocporations  had  been  acquired 
by  one  of  the  du  Ponfecompaniea,  aid  they  had  been  diaaolved 
a^id  were  no  longer  in  exiatenoe.  These  weaca  the  Califonua 
Powder  Works  of  Oalifomia,  the  prooeadinga  to  diaBolve 
wbiqh  werepcactieaUy  oompkted  when  tius  suit  was  com* 
me^oed^  the  Coaeoaiig^  Powder  Company  of  Pennsylvania, 
dissolved  Aprit  aa,  1908;  the  MeteoiMlitan  Powder  Com* 
f^my  ^i  California,  n^idi  baa  filed  no  answer  and  waa  dia* 
sotved  September  21, 1905 ;  and  the  K  L  dn  Pmt  Goacipany, 
iikcorpotated  Augurt  1,  1902,  under  the  laws  ot  Delawaiai 
and  dissolved  July  1, 1907. 

For  the  reasons  stated,  we  tiiink  it  is  dear  that  the  ped^ 
tion  should  be  dismissed  as  to  the  f cowing  fifteen  dadiend*^ 
anta:  J5tna  Powder  Company,  Miami  Powder  Company^ 
Aiaerican  Powder  Mills,  BquitaUe  Powder  Mannfaotnring 
G^mpany^  Austin  Powder  Company^  King  Powder  Comr 
pany^:  Anthony  Powder  Company,  limited,  American  £.  CL 
A  Sdmltae  Gunpowder  C<Hnpany,  Peyton  Chemical  Com- 
pany, BMary  A.  du  Pont,  Henry  F.  Baldwin,  California 
Powder  Works,  Conemaugh  Powder  Company,  Metropoll- 
tan  Bdwder  Cana^rany,  and  £.  L  du  Pimt  Comp^uiy  of 
August  1, 1908. 

The  renuii^^ng  defendants  are:  (1)  Hazard  Powder  Oeoa* 
paiiy>  a  corporaiion  of  Connecticut;  (2)  Laflin  A  Band 
Powdier  Company,  a  corporation  of  New  York;  {i}  BaaioBa 
DtjFuamite  Company,  a  corporation  of  New  Jersey;  (4)  Fair* 
mont  Powder  Company,  a  corporation  of  West  Yirgima;  (t) 
International  Smokeless  Powder  A  Chemibal  Compaq,  a 
corporation  i^t  New  Jersey;  (6)  Judson  Dynamite  A  Powder 
Compwy,  a  corporation  of  California;  (7)  Ddawara  Se* 
cmatiaa  ComiMajjE^  inoorporatad  Saptamhar  8Qy  lfl6B|.  wmim, 
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the  laws  of  Ddtfwat^;  (S)  Delawaire  Intwtment  Ocfmpany, 
tneDtpomted  Septoaiber  20,  1902,  under  the  Ul'Ws  of  Deht- 
nvvro;  (9)  GaMfomia  Investment  Company,  incorporated 
April  7,  1903,  under  the  laws  of  Delaware;  (10)  E.  L  da 
Pont  de  Nemours  &  Co.  of  Pennsylvania,  incorporated  S*^)* 
tember  11, 1903,  under  the  laws  of  Pennsylvania ;  ( 11 )  du  Pont 
International  Powder  Company,  incorported  December  14, 
190S,  under  the  laws  of  Delaware;  (12)  E.  I.  du  Pont  f  184] 
de  Nemours  PoWder  Company,  inc<»porated  May  19,  190S, 
under  the  laws  of  New  Jersey;  (18)  E.  I.  du  Pont  de  Ne- 
mours &  Co.,  incorporated  February  26, 1902,  under  the  laws 
of  Delaware;  (14)  Thomas  Coleman  du  Pont;  (16)  Pierre 
S.  du  Pont;  (16)  Alexis  I.  du  Pont;  (17)  Alfred  I.  du  Pont; 
(18)  Eugene  du  Pont;  (19)  Eugene  E.  du  P(mt;  (20)  Henry 
F.  du  Pont;  (21)  Irenee  du  Pont;  (22)  Francis  I.  du  Pont; 
(23)  Victor  du  Pont,  Jr.;  (24)  Jonathan  A.  Haskell;  (26) 
Arthur  J.  Moxham;  (26)  Hamilton  M.  Barksdale;  (27) 
Edmond  6.  Budmer;  and  (28)  Frank  L.  Connable. 

By  its  petition  the  United  States  considered  the  combina- 
tion which  it  alleges  the  defendants  have  maintained  with 
reference  to  six  periods,  extending  from  the  ytaar  1872  until 
the  commencement  of  this  suit  We  shall  consider  it  with 
refsrence  to  two  periods,  the  first  extending  from  1872  to 
February,  1902,  and  the  second  from  February,  1902,  to  the 
commencement  of  this  suit,  which  was  July  80,  1907.  We 
make  this  division  for  the  reason  that  in  February,  1902,  as 
we  shall  presently  see,  there  was  a  very  important  change  in 
the  management  of  the  companies  in  which  the  du  Pont  fam- 
ily had  been  and  then  was  interested.  Tracing  the  history 
of  interstate  commerce  in  gunpowder  and  other  explosives 
through  these  two  periods,  we  ^all  be  able  to  answer  the 
first  of  the  three  questions  before  us,  which  is: 

1,  2.  First  What  were  the  relatione  of  the  SS  defendant 
last  above  named  when  this  suit  *was  oofn/mencedf 

Much  of  the  first  of  the  two  periods  antedates  July  2, 1890, 
when  the  Anti-Trust  Act  became  a  law.  We  are  not  debarred, 
however,  from  considering  the  methods  by  which  interstate 
commerce  in  explosives  may  have  been  controlled  before  the 
enactment  of  that  law,  for  it  may  be  that  an  examination  of 
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Uiose  methods  will  disclose  facts  which  wiU  materiaUy  aid 
us  in  determining  the  purpose  of  the  trade  agreements  and 
the  incorporations  that  followed  the  enactment  of  the  law 
and  the  real  relations  of  the  defendants  when  this  suit  was 
commenced.  Standard  Oil  Co.  v.  United  StateSj  221  U.  8. 
1,  31  Sup.  a.  502, 66  L.  Ed.  619,  decided  May  15, 1911.  We 
shall,  therefore,  in  the  first  place,  sketch  as  briefly  as  clarity 
of  statement  will  permit,  the  history  of  the  interstate  com- 
merce in  explosives  from  1872  to  February,  1902. 

On  April  29,  1872,  at  a  meeting  of  manufacturers  of  gun- 
powder in  New  York  City,  there  was  organized  the  **  Gun- 
powder Trade  Association.''  Its  members,  seven  in  number, 
were  Hazard  Powder  Company  of  Connecticut,  Laflin  & 
Band  Powder  Company  of  New  York,  E.  I.  du  PcMit  de  Ne- 
mours &  Co.  (a  partnership  then  existing  in  Delaware),  Ori- 
ental Powder  Mills  of  Maine,  Austin  Powder  Company  of 
Ohio,  American  Powder  Company  of  Massachusetts,  and 
Miami  Powder  Company  of  Ohia  Articles  of  association 
were  adopted  providing  that  the  association  should  be  com- 
posed of  all  manufacturers  of  gunpowder  in  the  United 
States  who  were  then  or  might  thereafter  be  admitted 
thereto;  that  of  its  seven  members  the  Hazard  Company,  the 
Laflin  &  Rand  Company,  and  the  du  Pcmt  partnership  should 
at  all  meetings  of  the  association  be  entitled  each  to  ten  votes, 
the  Oriental  [136]  to  six  votes,  and  each  of  the  other  three 
companies  to  three  votes;  that  the  association  should  meet 
quarterly  for  the  purpose  of  establishing  prices,  if  need  be, 
and  hearing  and  deciding  appeals,  and  determining  all  ques- 
tions relative  to  the  trade  that  might  be  submitted  to  it; 
that  a  council  of  five  persons  should  be  elected;  that  the 
council  should  meet  weekly  for  the  consideration  and  deci- 
sion of  infractions  of  agreements  and  questions  of  discrep- 
ancy and  deviations  fi*om  prices  in  the  different  home  mar- 
kets; that  appeals  from  the  council  should  be  determined  and 
the  minimum  prices  for  powder  of  the  various  sorts  should  be 
fixed  by  the  association;  and  that  funds  necessary  for  carry- 
ing out  the  provisions  of  the  articles  should  be  assessed  in 
proportion  to  the  votes  to  which  the  members,  under  the 
terms  of  the  articles,  were  respectively  entitled. 
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On  February  11,  1875,  at  a  regular  quarterly  merting  of 
the  Gunpowder  Trade  ABSOciatiim  in  New  York  City,  repre- 
sentatives of  all  seven  of  its  members  being  present,  a  com- 
mittee was  appointed  to  consult  with  the  California  Powder 
Woi^  in  the  matter  of  its  entrance  into  the  mai^ets  of  the 
Eastern  states.  At  an  adjourned  meeting  on  March  17, 1876, 
the  committee  reported  that  an  agre^nent  had  been  made 
with  the  California  Powder  Works  regulating  the  trade 
of  both  of  the  parties,  that  it  was  thought  best  to  preserve 
the  agreement  amongst  the  confidential  records  of  the  asso- 
ciation, and  that,  in  accordance  with  the  terms  of  the  agree- 
ment, the  association  should  adopt  a  series  of  rules  r^ulating 
sales  and  prices  of  powder  in  what  was  called  the  ''  neutral 
ground,''  being  Utah,  Montana,  Wyoming,  Colorado,  and 
New  Mexico.  By  these  rules,  which  the  association  immedi- 
ately adopted,  certain  agents  of  the  companies  constituting 
the  Gunpowder  Trade  Association  fixed  the  prices  of  powder 
delivered  in  the  states  and  territories  composing  the  *'  neutral 
ground,"  the  California  Powder  Works  became  bound 
thereby,  and  a  fine  was  prescribed  for  every  violation  of  the 
rules.  On  May  8,  1876,  the  committee  of  the  Gunpowder 
Trade  Association  previously  appointed  to  confer  with  the 
Sycamore  Manufacturing  Company  reported  that  that  com- 
pany had  promised  to  observe  the  rates  fixed  by  the  associa- 
tion. On  August  2, 1876,  the  association  amended  the  agree- 
ment of  April  29,  1872,  by  authorizing  fines  to  be  imposed 
upon  its  members  for  violations  of  the  agreement  and  pre- 
scribing a  method  of  procedure  for  the  trial  of  alleged  of- 
fenders before  the  association  and  the  collection  of  the  fines. 
On  February  11, 1880,  the  California  Powder  Works  and  the 
seven  companies  composing  the  Gunpowder  Trade  Associa- 
tion entered  into  a  new  agreement,  in  lieu  of  the  one  dated 
February  11,  1875,  restricting  the  right  of  the  members  of 
the  association  to  carry  on  their  trade  in  certain  of  the  Pa- 
cific states  and  territories,  and  the  right  of  the  California 
Powder  Works  to  trade  in  any  part  of  the  United  States 
east  of  the  ^^  neutral  ground,*^  regulating  sales  within  the 
neutral  territory,  and  fixing  the  fines  to  be  paid  by  those  who 
should  violate  the  terms  of  the  agreement    As  illustrations 
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of  the  power  emrcised  bj  the  asBodation  iaier  Hie  agki^e- 
metit  of  April  29,  1872,  out  of  many  that  mf^  1^96]  be 
mmtioned,  we  refer  to^some  excerpts  from  the  proofs  r^>ro- 
duced  in  the  margiiL* 

*At  a  apecial  meeting  of  the  Gunpowder  Trade  Aseoclation  on  Octx>> 
ber  18,  1876,  the  following  resolutions  were  adopted : 

"  Whereas,  the  reduced  prices  for  blasting  powder  recently  made  by 
certain  parties  in  the  coal  fields  of  Ohio,  lilinots,  and  Iowa  kiot  only 
tend  to  demoralize  the  general  trade  bat  to  Impair  the  proper  inttfests 
of  this  Associatton:  It  Is  ^el^ore  deemed  advisable  to  adopt  tin 
following : 

"  Besolved — ^That  the  price  of  blasting  powder  in  the  Toungstown 
district,  which  includes  the  counties  of  Trumbull  and  Mahoning,  Ohio, 
and  Mercer  and  Lawrence,  Penn.,  also  the  Akron  and  Massilon  dis- 
tricts, comprising  the  ooal  fields  of  Bommit,  Medina,  Wayne,  Staik, 
Tascarawas  counties^  CHito,  be  fixed  at  fZBO  per  keg— car  load  lots 
at  $2.40  per  keg. 

"  Resolved — ^That  the  price  of  blasting  powder  in  the  coal  districts 
of  Illinois  and  Iowa  be  $2.60  per  keg,  car  load  lots  $2.50  per  keg. 

"  Resolved — ^That  the  foregoing  resolutionB  apt>ly  to  the  consumption 
in  €he  coal  fields  only  in  the  states  mentioned,  that  they  are  passed  is 
self-defeose  for  mutual  protection,  and  to  the  intent  that  each  asso- 
ciate may  be  enabled  to  hold  his  own  trade. 

'*  Resolved — ^Tbat  the  Hazard  Powder  Company  be  p^mitted  to  sell 
blasting  powder  as  low  as  $2.00  per  keg  in  the  Middlefield  district 

"  Resolved-— That  the  committee  on  prices  be  authorized  fai  their 
judgmcait  to  revise  and  regulate  prices  at  all  points  where  cuts  are 
made  or  attempted  by  any  outside  parties— notice  of  such  change  in 
prices  to  be  wired  to  each  associate  not  less  than  tvrenty^four  hours 
before  the  same  goes  into  effect" 

At  the  stated  meeting  of  the  association  on  February  0,  1879,  the 
following  was  adopted  : 

**  On  motion  of  Col.  du  Pont,  that  prices  at  Memphis,  Nashville,  and 
sadi  other  points  as  are  affected  by  tlie  prices  of  King's  po#der,  be 
modified  as  the  price  conmiittee  shall  decide** 

The  compendium  of  rules  of  June  1,  1881,  contained  the  following : 

"Associates  not  already  in  the  enjoyment  of  trade  in  the  Lake  Su- 
perior district  shall  refrain  from  selling  powder  therein,  or  to  go  to 
that  district  Lake  Superior  Powder  Co.  to  odmfine  Its  sales  of  powder 
to  consumets  within  its  proper  district" 

On  August  8, 1881,  the  association  adopted  the  following: 

**  On  nK>tion,  that  each  associate  shall  instruct  in  writing  his  repre- 
sentative agent  at  Denver  not  to  sell  any  powder  to  agents  of  the 
Giant  Powder  Co.  at  any  price.** 
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Preyioiis  to  August  28, 1886,  the  Gunpowder  Trade  Asao- 
ciati<m  composed  of  the  seven  members  above  mentioned, 
beard  and  disposed  of  several  hundred  complaints  of  viola- 
tions of  the  agreements  above  referred  to  and  imposed  many 
fines.  Other  campanies,  not  parties  to  those  agreements, 
had  for  some  years  been  waging  a  warfare  with  the  members 
of  the  Gunpowder  Trade  Association.  Among  these  were 
the  Sycamore  Manufactuxing  C!ompany  of  Tennessee,  the 
Lake  Superior  Powder  Company  of  Michigan,  the  Eang's 
Great  Western  Powder  Company  (whose  name  was  subse- 
quently changed  to  the  King  Powder  Company)  of  Ohio,  the 
Ohio  Powder  Company  of  Ohio,  and  the  Marcellus  Powder 
Company  of  New  York.  On  the  date  last  mentioned  (Au- 
gust 23,  1886)  these  five  companies  united  with  the  seven 
companies  who  had  formerly  constituted  the  Gunpowder 
Trade  Association  in  a  new  trade  agre^nent  the  purpose  of 
which,  as  expressed  in  its  language,  was  to  r^ulate  the 
business  of  the  parties  thereto,  including  the  prices  at  which 
powder  should  be  sold,  to  the  end  that  the  parties  might 
avoid  unnecessary  loss  by  ^^ill-regulated  or  unau[137]thor- 
irod  "  competition.  The  agreement  excepted  from  its  opera- 
tion trade  with  foreign  countries,  with  the  government  of 
the  United  States,  and  with  parties  within  the  anthracite 
Tenons  of  the  state  of  Pennsylvania,  apportioned  amongst 
its  twelve  parties  the  maximum  yearly  trade  allowed  to  them 
respectively,  provided  for  a  supplementary  agreement  with 
the  California  Powder  Works  concerning  gudes  in  the  Pacific 
States  and  the  ^  neutral  territory,"  provided  for  sworn  state- 
ments of  sales  to  be  delivered  annually  by  each  of  the  twelve 
parties  to  designated  representatives,  created  a  board  of  ar- 
bitration to  settle  dilutes  between  the  parties,  provided  f imt 
the  eziecution  of  supplementary  agreements  relating  to  prices 
to  be  maintained  for  the  sales  of  powder  and  the  general 
harmonious  arrangemen€  of  the  powder  trade,  and  also  pro- 
vided, finally,  that  since  the  Laflin  A  Band  Powder  Com- 
pany, (me  of  the  twelve  parties  to  the  agreement,  owned  a 
majority  of  the  capital  stock  of  the  Schaghticoke  Powder 
Company  the  former  company  would  guarantee  that  the  lat- 
ter oompany  would  respect  and  comply  with  the  provisions 
96826**--voL  4-17 ^23 
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of  the  agreement  as  though  it  were  a  party  thereto,  and  that 
all  sales  by  the  Schaghtiooke  Powder  Company  should  be 
considered  as  sales  of  the  Laflin  &  Band  Powder  Omipany. 
Supplementary  agreements  were  sabsequently  entered  into 
with  the  California  Powder  Works  and  by  the  agents  of  tl^ 
parties  to  the  agreement  of  August  28,  1886,  for  the  regula- 
tion of  the  powder  trade  in  particular  localitiea  New  Or- 
leans, Louisville,  Cincinnati,  and  Qiattanooga,  especially, 
were  affected  by  such  supplementary  agreements.  It  is  not 
improbable  that  there  were  oth^  supplementary  agreements 
affecting  other  places,  for  it  appears  tiiat  the  agreements 
were  furnished  in  printed  blank  forms.  Their  purpose  was 
to  regulate  the  trade  by  establii^ing  and  maintaining  imi- 
form  prices  and  giving  effect  to  the  principal  agreement  of 
August  23,  1886. 

The  agreement  of  August  28,  1886,  expired  by  its  own 
terms  on  December  31,  1889.  In  anticipation  of  its  expira- 
tion the  same  twelve  parties  who  had  executed  it,  on  Decem- 
ber 19,  1889,  executed  a  new  agreement,  called  the  "  Funda^ 
mental  Agreement,"  for  a  term  b^inning  January  1,  1890, 
and  ending  June  80,  1896,  with  an  added  provision  that  it 
should  c(mtinue  thereafter  from  year  to  year  unless  termi- 
nated in  the  manner  therein  provided  for.  As  this  Fnndar. 
mental  Agreement  continued  to  be  observed  with  more  or 
less  fidelity  by  the  parties  to  it,  not  only  before  but  for  sev- 
eral years  after  the  enactment  of  the  Anti-Trust  Act,  its  pro- 
visions are  of  especial  interest  Its  principal  parties  were 
tiie  copartnership,  E.  I.  du  Pont  de  Nemours  &  Co.,  and  the 
corporations,  Hazard  Powder  Company  and  Laflin  &  Band 
Powder  Company.  These  three  parties  were,  in  some  of  the 
provisions  of  the  agreement,  grouped  as  one  collective  party 
and  called  the  "  Three  Companies.''  The  agreement  recited 
that  the  twelve  parties  made  and  sold  gunpowder  for  blast- 
ing cw  sporting  purposes,  or  both,  and  declared  its  purpose 
to  be  to  regulate  in  a  convenient  and  desirable  manner  the 
business  of  the  parties  thereto,  to  avoid  unnecessary  loss  in 
tiie  [188]  sale  and  disposition  of  their  powder  by  **  ill-regu- 
lated or  unauthorized  competition  and  underbidding  of  the 
agents  of  the  parties''  thereto,  and  to  protect  cotUKunen  and 
the  public  from  unjust  fluctuations  in  piioes  and  from  un- 
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JQst  diBcriininations.  It  excepted  from  its  operation  trade 
with  foreign  countries,  trade  with  the  government  of  the 
United  States,  and  trade  in  blasting  powder  in  the  anthra- 
cite regions  of  Pennsylvania.  The  portion  of  the  United 
States  subject  to  the  operation  of  the  agreement  was  di- 
vided into  seven  districts,  within  each  of  which,  it  was  de- 
clared, uniform  prices  should  generally  prevail.  Yearly  al- 
lotments of  trade  were  made  to  the  '^  Three  Companies  ^  as 
one  collective  party,  and  to  each  of  the  other  nine  parties. 
The  trade  in  the  "neutral  belt"  and  in  certain  of  the  Pa- 
cific States  was  to  be  regulated  by  a  supplementary  agree- 
ment with  the  California  Powder  Works.  Periods  for  set- 
tlements in  the  division  of  trade  were  fixed,  and  sworn  state- 
ments of  sales  were  required  to  be  furnished  by  each  of  the 
parties  (the  "Three  Companies"  being  considered  as  one 
party)  to  the  board  of  trade,  a  body  established  by  the  agree- 
meot,  whose  duty  it  was,  mier  alia,  to  adjust  the  differences 
in  sales  according  to  the  money  values  permitted  to  each 
party  in  the  division  of  trade,  and  to  require  payment  into 
the  treasury  of  the  association  by  the  debtor  parties  and 
make  distribution  thereof  amongst  all  parties  according  to 
their  rights  under  the  agreement.  The  board  of  trade  con- 
sisted of  five  members,  who  were  elected  by  the  parties  to 
the  agreement  at  their  annual  meetings.  The  board  was  re- 
quired to  meet  quarterly,  and  was  authorized  to  fix  prioes,  to 
vary  or  change  the  same  at  any  time  and  for  any  place,  to 
meet  contingencies  for  the  protection  of  the  common  inter- 
ests of  the  parties  to  the  agreement,  to  enforce  rules  and 
regulations  adopted  by  the  parties  by  any  measure  it  might 
deem  necessary,  uid  to  hear  and  adjudge  cases  of  grievances. 
General  meetings  of  the  parties  to  ibe  agreement  were  pro- 
vided for,  and  the  association  at  any  of  its  general  meetings 
was  authorized  to  review  or  reverse  the  acts  of  the  board  of 
trade  and  to  instruct  it  upon  any  matter.  It  was  also  pro- 
vided that  any  party  to  the  agreement  who  diould  suffer 
excesmve  loss  by  an  overt  act  of  the  board  of  trade — as  by 
tik^  reduction  of  a  price  at  a  place  in  treatment  of  a  "  local 
disturbance  of  trade  " — diould  receive  such  compensation  for 
the  damage  sustained  by  it  as  mi|^t  be  recommended  by  the 
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board  of  trade  and  agreed  to  at  a  general  meeting.  Supple- 
mentary agreements  by  the  parties  were  authorized  relating 
to  the  fixing  of  prices  and  the  control  of  the  trade.  It  was 
further  agreed  that  sales  by  the  Schaghticoke  Powder  Com- 
pany  should  be  considered  as  sales  of  tlie  Laflin  &  Rand 
Powder  Company  and  the  latter  company  guaranteed  com- 
pliance with  the  proyisions  of  the  agreement  by  theScha^ti- 
coke  Company. 

In  1895  the  copartnership,  E.  I.  du  Pont  de  Nemours  & 
Co.,  and  the  Laflin  &  Rand  Powder  Company,  who  then 
owned  a  majority  of  the  capital  stocks  of  the  Repauno  Chem- 
ical Company  and  the  Hercules  Powder  Company,  decided 
to  consolidate  those  two  com  [189]  panics  and  the  Atlantic 
Djmamite  Company  in  one  corporation,  called  the  Eastern 
Dynamite  Company,  which  they  caused  to  be  organized 
under  the  laws  of  New  Jersey  with  an  authorized  capital 
stock  of  $2,000,000  (200,000  shares),  all  of  which  was  issued 
to  the  stockholders  of  the  three  companies  thus  brought  into 
subsidiary  relations  to  the  Eastern  Dynamite  Company.  By 
this  amalgamation  of  interests  centralization  of  control  of 
the  dynamite  business  previously  carried  on  by  the  three 
companies  was  secured.  Later  the  Eastern  Dynamite  Com- 
pany purchased  the  stocks  of  a  large  number  of  other  pow- 
der, dynamite,  and  chemical  companies,  and  thereby  obtained 
control  of  them. 

Previous  to  July  1,  1896,  the  Chattanooga  Powder  Com- 
pany, with  mills  in  Tennessee,  the  Equitable  Powder  Manu- 
facturing Company,  of  New  Jersey,  with  a  plant  in  Illinois, 
the  Southern  Powder  Company,  having  mills  in  Greorgia,  and 
the  Phoenix  Powder  Manufacturing  Company,  of  West  Vir- 
ginia, with  mills  in  New  Jersey,  West  Virginia,  and  Illinois, 
developed  competing  businesses  with  one  another  and  with 
the  parties  to  the  Fundamental  Agreement  of  December  19, 
1889.  Against  them,  the  Hazard,  the  du  Pont,  and  the 
Sycamore  companies  carried  on  a  sharp  contest  Negotia- 
tions with  their  representatives,  in  May,  1896,  resulted  in 
allotments  of  the  trade  to  them,  and  on  August  20,  1896, 
these  four  companies,  with  the  California  Powder  Works 
and  the  twelve  parties  to  the  Fundammtal  Agreement  of 
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December  19, 1889,  being  seventeen  parties  in  all,  entered  into 
another  Fundamental  Agreement  concerning  the  manufac- 
ture and  sale  of  powder  for  blasting  and  sporting  purposes, 
which  was  dated  July  1,  1896,  and  was  in  its  general  terms 
not  unlike  the  agreement  of  December  19,  1889.  Some  time 
between  August  20  and  September  24,  1896,  however,  the 
board  of  trade  was  supplanted  by  what  was  thereafter  known 
as  the  ^  advisory  committee." 

On  October  26, 1897,  an  agreement  was  entered  into  by  ten 
American  manufacturers,  eight  of  whom  were  parties  to 
the  agreement  of  July  1,  1896,  and  two  European  manufac- 
turers, which  related  to  explosives  of  all  kinds,  provided  that 
the  European  parties  should  not  complete  works  then  build- 
ing in  New  Jersey,  and  that  the  American  parties  should  bear 
all  expenses  theretofore  incurred  in  connection  therewith, 
contained  mutually  restraining  provisions  as  to  the  erection 
of  factories  in  the  United  States  and  Europe,  divided  the 
trade  of  the  world  territorially  between  the  American  and 
the  European  parties,  contained  provisions  for  fixing  prices, 
provided  a  fund  for  the  purpose  of  protecting  the  common 
interest  against  outside  competition,  fixed  fines  and  penalties 
for  breaches  of  the  agreement,  and  contained  sundry  other 
provisions  for  the  regulation  and  control  of  the  trade.  This 
agreement  was  in  existence  throu^out  the  period  of  the  war 
with  Spain  and  until  1906. 

On  October  21, 1899,  the  E.  I.  du  Pont  de  Nemours  &  Co. 
was  incorporated  under  the  laws  of  Delaware  with  an  au- 
thorized capital  stock  of  $2,000,000.  The  incorporators  of 
this  company  were  the  members  of  the  previous  copartner- 
ship of  the  same  name — Eugene  [140]  du  Pont,  Francis  G4 
du  Pont,  Henry  A.  du  Pont,  Alexis  I.  du  Pont,  Charles  L 
du  Pont,  and  AJfred  I.  du  Pont.  The  business  and  property 
of  the  copartnership  were  sold  to  the  corporation,  and  each 
partner  received  a  proportion  of  the  capital  stock  equal  to 
his  interest  in  the  copartnership.  Eugene  du  Pont  had  been 
the  manager  of  the  partnership  business  for  10  years.  He 
naturally  became  the  president  of  the  corporation.  He  was 
also  a  member  of  the  advisory  committee  of  the  associated 
manufacturers  for  years  prior  to  January,  1902,  in  which 
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month  he  died.  Upon  Eugene's  death  the  remaining  sbcKk- 
holders,  excepting  Alfred,  were  strongly  disposed  to  sell 
out  to  the  Laflin  &  Hand  Powder  Company.  Alfred  so- 
licited the  interest  of  Thomas  Coleman  du  Pont  and  Pierre 
S.  du  Pont,  neither  of  whom  had  theretofore  been  interested 
in  the  business,  and  these  three  persons — ^Alfred,  Thomas, 
and  Pierre  du  Pont — ^made  to  the  stockholders  an  offer  to 
purchase,  which  was  accepted.  Thus  was  it  that  in  FAru- 
ary,  1002,  the  du  Pont  powder  industry  passed  into  the  con- 
trol of  those  who  at  present  dominate  it  For  30  years  trade 
agreements  had  been  in  existence,  in  every  one  of  which  the 
du  Ponts  were  active  parties.  There  were  times  when  the 
parties  to  these  agreements  broke  away  from  and  disregarded 
them,  but  usually  the  fines  and  penalties  imposed  on  the 
violators  preserved  the  integrity  of  the  organization.  Thd 
association  of  manufacturers  of  powder  and  other  explosives 
had  probably  never  been  stronger  than  it  was  in  February, 
1902,  when  the  change  in  the  management  of  the  du  Pont 
works  took  place.  It  had  for  years  arbitrarily  fixed  prices 
in  the  different  parts  ^f  the  United  States,  waging  a  disas- 
trous warfare  against  competitors  until  they  were  coerced 
into  terms  satisfactory  to  the  association  or  brought  into  the 
association.  In  express  language,  the  trade  agreements  dis- 
closed the  purpose  of  fixing  prices,  and  at  the  meetings  of 
the  association,  and  of  its  council,  board  of  arbitration,  board 
of  trade,  and  advisory  committee,  measures  were  often  de- 
vised to  limit  the  output  of  the  members  of  the  association 
and  to  crush  competition  by  manufacturers  not  members  of 
the  association.  When  Thomas  Coleman  du  Pont,  Pierre  S. 
du  Pont,  and  Alfred  I.  du  Pont  purchased  the  du  Pont  busi- 
ness, they  came  into  possession  of  a  business  that  had  been 
developed  under  trade  agreements  which  the  learned  counsel 
for  the  defendants  admit  contravene  at  least  the  first  section 
of  the  anti-trust  act  One  of  tiiese  agreements — ^the  one 
dated  July  1,  1896— was  still  in  force,  and  it  is  important 
to  know  how  the  associated  parties  conducted  their  business 
affairs  after  the  death  of  Eugene  du  Pont  in  January,  1902. 
On  February  26,  1902,  Thomas  Coleman,  Pierre  S.,  and 
Alfred  I.  du  Pont  caused  to  be  <H:ganized,  under  the  laws  of 
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DdawarOy  a  new  corporation,  called  E.  I.  dn  Pont  de  Ne- 
mouTB  Company  with  an  authorized  capital  stock  of  $20,000,- 
000.  This  new  company  (hereafter  caUed  the  da  Pont  Oom- 
pany  of  1902)  then  issued  its  promissory  notes  for  the  sum 
of  $12,000,000  and  119,970  shares  of  its  capital  stock,  whose 
par  value  was  $11,997,000,  to  E.  L  du  Pont  de  Nemours  & 
Co.  of  1899  for  the  property,  assets,  and  good  wiU  of  the 
latter  company,  excepting  cratain  parcek  of  its  real  estate, 
and  the  stockholders  [141]  of  the  latter  company  amongst 
whcnn  the  notes  and  stock  of  the  new  company  had  been  dis- 
tributed in  proportion  to  their  holdings  of  stock  in  the 
company  of  1899,  caused  89^400  shares  of  the  stock  of  the 
new  company  to  be  transferred  to  Thomas  Coleman, 
Pierre  S.,  and  Alfred  I.  du  Pont.  The  stock  so  trans- 
ferred to  these  three  gentlemen  gave  them  the  control  of  the 
dn  Pont  Company  of  1902,  and  that  control  they  have  ever 
since  had.  About  40  per  cent  of  the  property  acquired  from 
the  corporaticm  of  1899  by  the  du  Pont  Company  of  1902 
consisted  of  five  plants  used  in  manufacturing  and  selling  the 
du  Pont  explosives,  namely,  one  at  Wilmington,  Del.,  one 
at  Sycamore,  Tenn.,  one  at  Mooar,  Iowa,  one  at  Carney's 
Point{  N.  J.,  and  one  in  the  anthracite  region  of  Pennsyl- 
vania. About  60  per  cent  consisted  of  stocks  in  other  cor- 
porations which  manufactured  and  sold  explosives  of  vari- 
ous kinds.  It  owned  all  of  the  stock  of  the  Hazard  Powder 
CcHnpany,  consisting  of  10,000  shares,  which  company  had 
but  one  operating  plant;  the  greater  part  of  its  assets  con- 
sisting of  stocks  in  other  companies.  The  du  Pont  Company 
of  1902  was  therefore  at  first  both  a  holding  and  an  operat- 
ing company.  Its  interest  as  a  holding  company  exceeded  its 
interest  as  an  operating  company.  Indeed,  its  interest  as  an 
operating  company  ccmtinued  but  little  over  a  year,  for  by 
October  1,  1903,  it  had  conveyed  all  its  tangible  assets  to 
other  corporations  for  the  stocks  of  those  corporations.  On 
April  2, 1902,  Thomas  Coleman  du  Pont,  president  of  the  du 
Pont  Company  of  1902,  was  elected  a  member  of  the  ad- 
visory committee  of  the  association  organised  under  the  trade 
agreement  of  July  1,  1896.  On  October  2,  1902,  at  the  an- 
nual general  maetii^  of  the  manufacturers'  association,  Mr. 
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T.  0.  du  Pont  being  in  the  chair,  a  rerised  compendium  of 
rules  was  recommended  to  the  advisory  committee  for  adop- 
tion and  on  NoTember  7  that  committee  adopted  the  com- 
pendium. It  authorized  the  advisory  c<Hnmittee  to  appomt 
a  special  comndttee  which  should  have  authority,  between 
the  meetings  of  the  advisory  committee,  to  increase  rebates 
on  existing  contracts  for  blasting  powder  and  to  recommend 
sales  below  the  schedule  prices  to  buyers  under  contract,  and 
contained  other  drastic  provisions  for  eliminating  competi- 
tion and  controlling  the  trade.  Mr.  T.  C.  du  P<Mit  was  a 
member  of  this  special  committee.  At  this  time  the  du  Pont 
Company  of  1902  owned  stocks  in  the  Austin  Powder  C<»n- 
pany,  Birmingham  Powder  Company,  California  Powder 
Works,  Chattanooga  Powder  Company,  Consumers  Powder 
Company,  Eastern  Dynamite  C(Hnpany,  Enterprise  Powder 
Company,  Equitable  Powder  Manufacturing  Company,  Fair- 
mont Powder  Company,  Indiana  Powder  Company,  Lafiin 
Powder  Manufacturing  Company,  Lake  Superior  Powder 
Company,  Mahoning  Powdw  Company,  Northwestern 
Powder  C<Hnpany,  Ohio  Powder  Company,  Oriental  Powder 
Mills,  and  Phoenix  Powder  Manufacturing  Company.  It 
owned,  as  above  stated,  all  the  capital  stock  of  the  Hazard 
Powder  Company,  and  that  company  owned  stocks  in  the 
Eastern  Dynamite  Company,  Hecla  Powder  Company,  Lake 
Superior  Powder  Company,  Ohio  Powder  Company,  Orien- 
tal Powder  Mills,  and  Phoenix  Powder  Manufacturing  Com- 
pany. Of  these  companies  the  du  Pont  Company  of  1902 
controlled  only  the  Fairmount  [  148  ]  and  the  Oriental.  Pierre 
S.  du  Pont  says  that  he  and  his  associates  felt,  at  the  time 
they  took  over  the  property  of  the  du  Pont  Company  of 
1899,  that  they  commanded  but  little  of  the  business  of  tiiese 
other  corporations.  In  the  course  of  their  investigations 
they  discovered  that  the  Laflin  &  Rand  Powder  Company 
was  largely  interested  by  reason  of  its  stockholdings  in  many 
of  these  other  corporations,  and  that  the  du  Pont  Company 
of  1902  and  the  Laflin  &  Rand  Company,  together,  could 
control  them.  He  declares  that  their  plants  were  pretty 
thoroughly  scattered  about  the  country  and  were  well  located, 
that  freights  on  explosivee  are  very  high,  so  that  it  is  im- 
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possible  to  diip  them  to  any  great  dista^nce  without  undue 
expense,  and  that  the  plants  were  desirable  <Hies  to  oontroL 
The  plui  was  then  oonceived  of  purchasing  the  capital  stock 
of  the  Laflin  &  Rand  Powder  Company,  consisting  of  10,000 
diares,  which  c(Hnpany,  it  will  be  remembered,  had  been  a 
party  to  each  of  the  trade  agreem^^  of  April  29,  1872, 
August  23,  1886,  December  19,  1889,  and  July  1,  1896,  and 
had  partidpated  in  the  enforcement  of  the  methods  of  the 
association  of  manufacturers  for  the  elimination  of  com- 
petition and  the  control  of  the  trade.  If  the  du  Pont  Com- 
pany of  1902  and  the  Hazard  and  the  Laflin  &  Rand  com- 
panies could  be  united  in  corporate  form  it  was  as  apparent 
then  as  it  is  now  that  the  advantages  that  had  been  obtained 
under  the  trade  agreements  could  be  more  firmly  and  mrae 
certainly  retained.  Accordingly,  the  following  plan  tat 
securing  control  of  the  Laflin  &  Rand  Company  was  devised : 
On  September  20, 1902,  under  tibe  laws  of  Delaware,  there 
were  organized  the  Delaware  Securities  Company,  with  an 
authorized  capital  stock  of  $8,000,000,  and  the  Delaware  In- 
vestment Company,  with  an  authorized  capital  stock  of 
$2,500,000.  Of  certain  persons,  who  held  5,524  shares,  or  a 
majority,  of  the  stock  of  the  Laflin  &  Rand  Company,  a 
part  also  held  950  shares  of  the  stock  of  the  Moosic  Powder 
Company.  That  part  refused  to  sell  their  holdings  in  the 
Laflin  A  Rand  Company  unless  the  purchaser  would  also 
take  the  950  shares  of  the  Moosic  stock.  Accordingly,  T.  C. 
du  Pont  obtained  an  option  on  the  majority  of  the  stock  of 
the  Laflin  A  Rand  C<»npany  and  on  the  950  Aares  of  the 
Moosic  stock.  In  payment  for  the  5,524  diares  of  the  Laflin 
A  Rand  stock  and  for  his  services  T.  C.  du  Pont,  who,  under 
his  option,  had  acquired  the  5,524  shares  of  the  Lsflin  A 
Rand  stock,  received  from  the  Delaware  Securities  Company 
$8,998,000  (par  value)  of  its  stock  and  $2,209,600  of  its 
bonds;  that  is  to  say,  over  $1,100  in  such  stock  and  bonds 
f(M*  each  share  of  the  stock  of  the  Laflin  A  Rand  Company. 
Much  the  larger  part  of  the  stock  of  the  Delaware  Securities 
Company,  and  therefore  the  control  of  that  company,  was 
transferred  to  the  du  Pont  Company  of  1902.  In  payment 
for  the  960  shares  oi  the  Moosic  stock  and  for  his  services 
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T.  C  dn  P<Hit,  wlio,  under  hia  option,  had  acquired  liiat 
stock  also,  rec^ved  from  the  Delaware  Livestment  Company 
$2,498,000  (par  yalue)  of  its  stock  and  $2,500,000  of  its  bonds, 
of  which  stock  much  the  larger  part,  and  therefore  the  con- 
ttclLj  was  transferred  to  the  du  Pont  CkMnpany  of  1902.  The 
bonds  of  the  Delaware  Securities  Company  and  the  Dda- 
ware  Investment  Company  were  secured  by  the  Laflin  & 
Rand  stock  and  the  Moo^c  stock  so  purchased,  and  by  stodc 
of  the  East[14S]em  Dynamite  Company,  the  Hazard  Pow- 
der Company,  and  the  du  Pont  Company  of  1902,  loaned  for 
that  purpose  by  T.  C.  du  Pont.  By  this  arrangement  it  will 
be  observed  the  Laflin  &  Sand  Company  was  contn^led  by 
the  Delaware  Securities  Company,  and  the  Delaware  Socuri- 
ties  Company  by  the  du  Pont  Company  of  1902.  At  the 
time  of  this  purchase  the  Laflin  &  Rand  Company  owned 
1,410  of  the  8,000  shares  of  the  Mooeic;  consequently,  the 
aoquisiticm  of  the  additional  950  ^ares  of  the  Moosic,  whose 
par  value  was  $95,000,  and  for  which'  was  paid  ebock  and 
bonds  of  the  par  value  of  $4,998,000,  gave  to  the  du  Pbnt 
Company  of  1902  control,  also,  of  the  Moosic  Powder  Com- 
pany. This  was  a  seemingly  excessive  price  to  pay  for  sudi 
control,  and  is  strong  evidence  of  a  purpose  to  destroy  com- 
petition and  promote  monopoly;  for  in  less  than  a  year 
afterward  the  whole  of  the  capital  stock  of  the  Moosic  Pow- 
der Company  ($800,000)  was  transferred  to  E.  L  du  Pont 
de  Nemours  A  Ca  of  P^uisylvania  for  $869,458.95  of  the 
stodc  of  the  holding  company. 

Some  time  previous  to  1902  the  Fairmont  Powder  Com- 
pany had  been  organized  under  the  laws  of  West  Virginia. 
The  combination  then  existing  under  the  trade  agreement 
of  July  1,  1896,  instituted  a  contest  against  the  Fairmont 
Prices  were  reduced  and  in  the  year  1902  the  du  Pont  Com- 
pany of  1902  obtained  the  Fairmont's  stock.  These  trans- 
actions were  completed  in  October,  1902;  that  is,  in  the  same 
month  in  which  the  revised  ocHnp^idium  of  rules  for  the 
goveram^it  of  the  associated  companies,  above  referred  to, 
went  into  effect  Mr.  T.  C.  du  Pont,  one  of  the  purchasers 
of  the  du  P(Mit  business  in  February,  1902,  without  previous 
experience  in  the  powd^  or  «q)losive  business,  but  with  an 
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ability  that  oommands  h^  admiratioii,  snoeeeded,  wiHun 
the  period  of  six  months  after  his  election  as  a  member  of 
the  advisory  committee  of  the  associated  companies,  in 
cementing  the  principal  parties  to  the  txade  association  in 
a  union  much  more  able  to  cope  with  competitors  and  to 
secure  control  of  tbe  trade  in  powder  and  other  explosives 
than  any  of  the  associations  that  had  preceded  it.  The 
effects  of  the  consolidation  were  soon  evident.  In  Decem- 
ber, 1902,  Mr.  Arthur  J.  Mozham,  then  president  of  the 
Hazard  Powder  Company,  delivered  an  address  at  a  general 
meeting  of  the  associated  companies  in  which,  after  review- 
ing the  history  of  the  explosives  trade  for  some  years  and 
concluding  that  the  advance  in  prices  from  1896  to  1902  had 
been  too  small,  he  said : 

"  It  doei  not  saffice  to  say  that  at  to-day's  prices  tbere  is  a  t&lT 
margiii  of  profit,  because  the  fact  is  that  at  to-day's  prices  there 
oQi^t  to  be  something  more  than  a  ftdr  margin.  There  should  be  a 
hesTy  margin  of  profit,  and  in  Uie  fiict  Uiat  there  is  not  we  see  a 
menace  to  the  future  of  the  business.  The  present  phenomenal  pros- 
perity cannot  last  If  past  history  is  to  guide  us,  we  must  assume 
that  it  will  be  followed  by  a  period  of  reaction.  During  this  period 
of  reaction  the  price  of  powder  must  come  down  heavily.  When  the 
demand  comes  from  our  customers  to  reduce  the  price  when  every* 
thing  else  is  being  reduced,  it  will  be  no  answer  to  say  Uiat  we  did 
not  advance  it  whra  we  could.  During  periods  of  depression  the  pur- 
chaser, not  the  seller,  is  in  control  of  the  market,  and  the  irresistible 
logic  of  all  past  history  shows  that  his  control  is  absolute.  In  a 
country  of  such  trade  irregrularities  as  that  of  the  United  States,  it 
is  only  by  a  high  profit  during  periods  of  prosperity  that  a  ftiir 
return  to  capital  cim  be  maintained  in  face  of  the  minimum  that 
follows  the  period  of  trade  distress." 

[144]  His  recommendation,  therefore,  was  that  prices 
should  be  advanced,  and  they  were  advanced  immediately 
in  nearly  the  whole  of  the  United  States,  thus  showing  the 
confidence  of  the  associated  companies  in  their  ability  to  con- 
trol the  explosives  business  in  this  country. 

In  1908  the  Consumers'  Powder  Company,  the  Enterprise 
Powder  Manufacturing  Company,  the  Moosic  Powder  Com- 
pany, and  the  Oliver  Powder  Company,  all  corporations  of 
Pennsylvania,  wore  merged  into  E.  I.  du  Pont  de  Nemours 
&  Co.  of  Pennsylvania,  the  capital  stock  of  the  last-men- 
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tioned  company  haying  been  increaeed  for  that  pnrpoee 
from  $20,000  to  $2,000,000  and  a  majority  of  it  being  now 
owned  by  the  next-mentioned  company.  On  May  19,  1908, 
the  E.  I.  du  Pont  de  Nemours  Powder  Company  (hereafter 
called  the  du  Pont  Ompany  of  1903)  was  organized  under 
the  laws  of  New  Jersey,  with  an  authorized  capital  of  $50,- 
000,000  of  preferred  and  common  stock.  Thereupon  the  du 
Pont  Company  of  1902  assigned  all  its  stockholdings  in  other 
companies  (about  85  of  them)  to  the  du  Pont  Company  of 
1903,  and  took  in  exchange  therefor  $30,200,000  (a  majority) 
of  the  preferred  and  common  stock  of  the  du  Pont  Company 
of  1903.  In  1903,  also,  the  California  Investment  Company 
was  organized  under  the  laws  of  Delaware  with  an  author- 
ized capital  stock  of  $400,000,  the  majority  of  which  stock 
is  now  owned  by  the  du  Pont  Company  of  1903,  and  through 
it  the  du  Pont  Company  of  1903  obtained  control  of  the  Jud- 
8on  Dynamite  &  Powder  Company,  a  corporation  of  Cali- 
fornia, with  its  authorized  capital  stock  of  $2,000,000.  In 
December,  1903,  the  du  Pont  International  Powder  Company 
was  organized,  under  the  laws  of  Delaware,  with  an  author- 
ized capital  stock,  preferred  and  common,  of  $10,000,000,  the 
majority  of  which  is  owned  by  the  du  Pont  Company  of 
1903.  Through  the  du  Pont  International  Company  the  du 
Pont  Company  of  1903  acquired  control  of  the  International 
Smokeless  Powder  &  Chemical  Company  with  its  issued  pre- 
ferred and  common  stock  of  $9,600,000,  which  acquisition 
gave  it  control  of  all  the  trade  in  military  smokeless  and  ord- 
nance smokeless  powders  except  the  part  of  the  trade  due  to 
certain  powders  manufacture  by  the  United  States  gov- 
ernment 

The  advisory  and  special  committees  of  the  trade  associ- 
ation held  numerous  meetings  between  September  24,  1896, 
and  June  30,  1904.  Eugene  du  Pont  had  been  one  of  the 
members  of  the  advisory  committee  and  had  participated  in 
its  clearly  revealed  policy  of  acquiring  ccmtrol  of  the  explo- 
sives trade  under  the  trade  association  agreem^it  of  July  1, 
1896— -an  agreement  which,  as  previously  stated,  coxmsel  for 
the  defendants  have  frankly  ccmceded  violated  the  Anti-Trust 
act  There  was  no  diminution  of  effort  to  perfect  such  con- 
trol after  Eugene  du  Pontes  death.    On  the  contrary,  after 
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Hiomas  Colanan,  Pierre  S^  and  Alfred  L  du  Pont  had  come 
into  the  management  of  the  du  P<Mit  business,  and  Thomas 
Coleman  du  Pont  had  been  elected  as  the  successor  of  Eugene 
in  the  advisory  commiUee,  and  become  a  member  of  the  spe- 
cial committee,  the  advisory  and*special  committees,  as  above 
stated,  continued  their  meetings  and  fixed  special  prices  and 
special  rebates  in  multitudes  of  cases  and  apportioned  the 
trade  in  explosives  amongst  the  members  of  the  trade  associ- 
ation. In  a  letter  [1^]  from  the  secretary  of  the  special 
committee  to  the  secretary  of  the  advisory  conmiittee,  dated 
as  late  as  June  16,  1904,  it  appears  that  the  former  com- 
mittee recommended  special  prices  for  certain  contracts  en- 
tered into  by  one  of  the  du  Pont  companies,  and  by  the  Haz- 
ard, Laflin  &  Band,  Oriental,  Ohio,  Birmingham,  Miami, 
Chattanooga,  Phoenix,  and  Indiana  Powder  companies,  with 
varying  allowances  for  rebates  from  the  prices  so  fixed. 
This  policy  of  fixing  prices  in  particular  cases,  affecting  par- 
ticular localities,  was  one  which  the  independent  manufac- 
turers of  explosives  could  not  easily  cope  with.  The  evi- 
dence shows  that  in  October,  1905,  a  committee  of  inde- 
pendent powder  and  dynamite  manufacturers  met  Mr.  Jona- 
than A.  Haskell,  presdent  of  the  Laflin  &  Rand  Powder 
Company  and  vice  president  of  the  du  Pont  Company  of 
1903,  and  Mr.  Charles  Patterson,  director  of  sales  for  the 
du  Pont  CcMupany  of  1903,  for  a  conference  concerning  the 
low  prices  at  thi^  time  prevailing.  Mr.  Kcdler,  one  of  the 
members  of  the  committee  of  the  independents,  says  that  at 
the  conference  Mr.  Haskell  declared  that  in  the  past  the 
poliqr  of  the  interests  represented  by  him  had  been  to  buy 
up  plants,  but  that  in  the  future  the  '^  survival  of  the  fittest  ^ 
would  determine  who  should  have  the  trade.  Mr.  Haskell 
admits  that  he  iuformed  this  committee  that  the  interests 
represented  by  him  had  discontinued  the  practice  of  making 
agreements  to  fix  prices,  and  he  adds  in  his  testimony  that 
the  change  in  policy  was  made  in  1904. 

After  the  incorporation  of  the  du  Pont  Company  of  1903, 
a  sales  board  was  created.  This  board,  composed  of  a  direc- 
tor of  sales  and  assistant  directors,  coexisted  with  the  ad- 
yiscHry  and  special  committees  until  June  80,  1904,  when  the 
committeeB  were  superseded  by  the  sales  board,  whidii  there- 
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after  exercised  the  power  of  fixing  prices  and  policies  for 
the  corporations  that  had,  by  the  methods  ahready  outlined, 
been  broaght  together  under  one  corporate  management  In 
July,  1904,  there  was  no  further  need  of  advisory  or  special 
committees,  or  of  the  trade  association  formed  under  the 
agreement  of  July  1,  1896.  All  the  advantagee  of  the  trade 
association  agreement  were  now  mudi  better  becured  by  the 
series  of  corporate  transmutetions  that  had  followed  the 
introduction  of  T.  C.  du  Pont  and  Pierre  S.  du  Pont  into 
the  explosives  business.  Between  1902  and  the  commence- 
ment of  this  suit  in  July,  1907,  many  of  the  corporations 
whose  property  and  business  had  been  acquired  by  the  above- 
mentioned  methods  were  dissolved,  and  thereby  the  relations 
of  the  combined  companies  were  simplified  and  the  assur- 
ances of  the  pepetuity  of  their  power  were  increased.  We 
have  verified  the  tebulated  stetement  conteined  in  the  brief 
for  the  government,  and  we  find  that  in  1907  the  du  Pont 
Company  of  1902,  through  ite  subsidiary  corporation,  con- 
tndled  in  the  United  States  of  the  trade  in — 

Percent 

Black  blasting  powder 64 

Saltpeter  blasting  powder 72 

Dynamite  — , 72 

Black  sporting  powder — . 78 

Smokeless  sporting  powder 04 

Smokeless  military  and  ordnance  powder,  exdnslye  of  what  tbe 

U.  a  gOTemment  itself  made 100 

[146]  Certein  exhibite  furnished  by  the  defendants  show 
that  previous  to  September  22,  1907,  the  du  Pont  Company 
of  1903  and  the  Eastern  Dynamite  Gmnpany  had  acquired 
control  of  64  different  corporations  whidi  between  April  SO, 
1904,  and  September  22,  1907,  they  caused  to  be  dissolved. 
The  names  of  these  corporations,  with  the  dates  when  they 
were  respectively  dissolved,  are  stated  in  the  margin.*    The 

•The  following  is  a  list  of  corporations,  controUed  by  the  dn  Pont 
Company  of  1908  and  the  Eastern  Dynamite  Company,  with  Uie  dates 
when  th^  were  dissolyed.  The  list  is  extracted  trom  Qovemment 
Bxhibits  891  and  892.  which  the  defendants  prepared : 

Bine  Ridge  Powder  Go Dissolved  April  80, 1904. 

U.  8.  Dynamite  Co "  "      "     ** 

LdKn  Powder  M%.  Co **       Mmj    %   ** 
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petition  of  the  goTemment  charges  Uiat  the  policy  of  ac* 
quiring  the  assets  of  other  corporations  and  then  dissolying 

Hudacm  River  Powder  Go DiflBolved  June    3, 1904. 

Acme  Powder  Co "  "     30,  " 

Columbia  Powder  Co "  "      "  " 

Dittmar  Powder  «k  Cbemical  Co "  "      "  " 

Mt.  WoM  Dywunite  Co "  "      "  " 

Roc*  Glycerine  Co "  "      "  " 

Sterling  Dynamite  Co "  "      "  " 

Atlantic  Dynamite  Co.  of  N.  J "  "      "  " 

Atlan^  Dynamite  Co.  of  N.Y "  "      "  " 

Heda  Dynamite  Co "  "      "  " 

Herculee  Powder  Co "  "      "  " 

Repauno  Chemical  Co "  "      "  " 

RepaunoMfe.Co "  "      "  " 

Clinton  Dynamite  Co "  July     1,  " 

A.ErkA8onCo "  "      "  " 

RobinaFuaeCo "  **      "  '* 

Weldy  Dynamite  Co "  "      "  " 

OUver  Dynamite  Co "  "      "  " 

Monarch  Powder  Co "  Aug.    1,  " 

Fordte  Powder  Co.  N.  J "  Jan.     1,1906. 

Fbfdte  Powder  Co.  of  N.Y "  "      "  " 

New  York  Powder  Co.  of  N.J **  «      •«  « 

New  York  Powder  Co.  <rfN.Y "  "      "  " 

Electric  Powder  Co "  "     31," 

Joplin  Power  Co "  March  1,  " 

Shenandoah  Powder  Co "  "      "  «- 

Br«*lyn  Glyc.  Mfe.  A  Ref.  Co "  April  30,  " 

Pemwylvania  Torpedo  Co "  "      "  " 

A.S.  Speece  Powder  M%.  Co "  "      "  " 

GiantMfg.Co "  June  30,  " 

standard  Exp.  Co.,  Limited "  "      "  " 

Metropolitan  Powder  Co "  Sept.  21,  •• 

GKmax  Powder  Mfe.  Co "  "     22,  " 

Bxplorives  Supply  Co "  "      "  " 

American  star.  A  DeUv.  Co "  ••      "  " 

Atlantic  M%.  Co "  a     u  u 

Hudson  River  Wood  Pulp  Mfe.  Co "  «      «  a 

National  Torpedo  Co "  "     "*  " 

Producen  Powder  Co "  "      "  " 

Chattanooga  Powder  Co **  #•«•♦« 

Uke  Superior  Powder  Co "  "      •*  *• 

(MiioPowderCo "         «     w  •« 

American  Fordte  Powder  M%.  Co **         «*     80,  *< 

HedaPowderOo *  m     h  u 
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them  was  for  the  puifpose  of  efitablishing  a  monopoly  in  (me 
corporation.  The  du  Pmit  Company  of  1902,  the  du  Pont 
Company  of  1903,  Thomas  Coleman  du  Pont  and  Pierre  S. 
du  Pont  admit,  by  their  joint  and  several  answer,  that  their 
policy  was  eventually  to  vest  absolute  ownership  of  all  the 
plants,  manufactories  and  tangible  property  acquired  by  the 
methods  above  mentioned  in  one  corporation,  and  then  to 
dissolve  the  subsidiary  corporations.  They  say,  further, 
that  as  soon  as  they  can  legally  do  so  it  is  their  purpose  to 
dissolve  the  Laflin  &  Rand  Powder  Company,  the  Hazard 
Powder  Ccunpany,  the  Eastern  Dynamite  Company,  the 
Delaware  Securities  Company,  and  the  Delaware  Invest 
ment  Company.  It  is  perfectly  dear  that  in  1902  the  plan 
was  originated  of  bringing  under  one  corporate  control  as 
many  as  possible  of  the  corporations  engaged  in  the  ex- 
plosives business.  The  achievement  of  the  object  was  the 
easier  because  of  the  [147]  conditions  created  by  the  exist- 
ence from  July  1,  1896  of  the  trade  association  formed  un- 
der the  agreement  of  that  date.  Before  1902  the  plan  was 
to  destroy  competition  and  obtain  a  monopoly  by  the  en- 
forcement of  drastic  provisions  in  trade  agreements,  and 
from  1902  to  1907  it  was  to  achieve  the  same  ends  by  sub- 
stituting corporate  forms  and  powers  for  trade  agreements. 
The  success  of  the  plan  is  evident.    Pierre  S.  du  Pont,  in  his 

Anthracite  PowdOT  Oo Diasolved  Sept.  30, 1005. 

Globe  Powder  Co "  "      "      " 

Marcdlufl  PowdOT  Oo "  "      "       " 

H.  Juliua  Smith  Elec.  Puae  Co "  Dec.  31,     " 

James  Macbeth  A  Co "  "      "       " 

Phoenix  Powder  Mfe.  Co "  "      "       " 

Oonomaugh  Powder  Co "  April  SO,  1906. 

Enterpriae  High  Exploflive  Co "  July     1,     " 

Schaghticoke  Powder  Co "  Nov.    1,     " 

California  Vig.  PowdCT  Co "  "      28,     " 

CSaliiomia  Powder  Works "  Jan.      1,1907. 

We&tem  Torpedo  Go "  "      "       " 

Oliver  Powder Oo, "  March26,    " 

Thompflon  Torpedo  Co "  April  27,     " 

K.  LduPontCo,.-, "  July     1,     •* 

King  Mercantile  Co. ••  "      "       ** 

Mahoning  Powder  Oo **  Sept.  22,     " 
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UfEtimcmj  gL^tti  October  21,  1909,  said  that  the  du  Pont 
Company  of  1903  had  then  paid  dividends  ain6unting  to 
$11,000,000  and  had  a  surplus  in  its  treasury  of  $12,000,000 
or  $13,000,000.  It  is  true  that  many  of  the  corporations 
brouj^t  into  the  combination  were  not  large.  A  consider- 
aUe  number  of  them,  possibly,  did  little,  if  any,  interstate 
trade.  It  is  not  denied,  however,  that  many  of  them  carried 
on  an  extensive  commerce  am<Hig  the  States.  Indeed,  it  con- 
clusively appears  that  it  is  a  common  practice  for  manu&c- 
turers  of  explosives  to  ship  their  products,  dangerous  and 
expensive  as  the  business  is,  from  State  to  State,  and  for  a 
manufacturer  in  one  part  of  the  country  to  ship  his  prod- 
ucts to,  and  sell  them  in,  other  parts  in  competition  with 
manufacturers  there.  Shipments  by  the  Hazard  Powder 
Company  from  Connecticut  to  Georgia  and  Alabama  to 
compete  there  with  the  Chattanooga  and  other  powder  ccna- 
panies  are  examples  of  interstate  trade  disclosed  by  the  evi- 


[148]  Summarising  the  facts  as  to  the  relations  of  the 
^  defendants,  which  are  the  subejct  of  our  present  inquiry, 
we  find  that: 

The  Hazard  Powder  Company  has  issued  10,000  shaiea, 
all  of  whidi  are  owned  by  the  du  Pont  Company  of  1908. 

The  Laflin  A  Sand  Powder  Company  has  issued  10,000 
shares,  of  which  at  least  6,524  shares  are  owned  by  the 
Delaware  Securities  Company,  and  almost  the  whole  of  the 
stock  of  the  latter  company  is  owned  by  the  du  Pont  Com- 
pany of  1903. 

The  Eastern  Dynamite  Company  has  issued  20,000  diares, 
of  which  the  majority  is  owned  by  the  Hazard,  the  Laflin  A 
Band,  and  the  du  P(mt  Company  of  1903. 

The  Faimumt  Powder  Ccunpany  has  issued  760  shares,  of 
which  the  majority  is  owned  by  the  du  Pont  Company  of 
1903. 

Tlie  International  Smokeless  Powder  A  Chemical  Com- 
pany has  issued  preferred  and  common  stock  to  the  amount 
$0,600,000,  the  majority  of  which,  through  the  du  P<mt  In- 
tematiimal  Powder  Company,  is  controlled  by  the  du  Pont 
CcMnpany  of  1908. 
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The  Judson  Dynamite  &  Powder  Company  has  issued 
20,000  shares  which  are  owned  by  the  California  Investment 
Company.  The  stock  of  this  latter  company  is  owned  by  the 
du  Pont  Company  of  1903. 

The  Delaware  Securities  Company,  created  for  the  acquisi- 
tion of  stock  of  the  Laflin  &  Rand  Powder  Company,  has 
an  authorized  capital  stock  of  80,000  shares,  of  which  a 
majority  is  owned  by  the  du  Pont  Company  of  1903. 

The  Delaware  Investment  Company,  created  for  the  ac- 
quisition of  950  shares  of  the  Moosic  Powder  Company,  has 
an  authorized  capital  stock  of  25,000  shares,  of  which  tiie 
majority  is  owned  by  the  du  Pont  Company  of  1903. 

The  California  Investment  Company,  created  for  the  ac- 
quisition of  the  stock  of  the  Judson  Dynamite  &  Powder 
Company,  has  an  authorized  capital  stock  of  4,000  shares,  a 
majority  of  which  is  owned  by  the  du  Pont  Company  of 
1903. 

E.  I.  du  Pont  de  Nemours  &  Co.  of  Pennsylvania  has  an 
authorized  capital  stock  of  20,000  shares,  the  majority  of 
which  was  issued  for  stocks  in  subsidiary  corporations  in 
Pennsylvania,  and  passed  ultimately  into  the  ccmtrol  of  the 
du  Pont  Company  of  1902  and  then  into  the  control  of  the 
du  Pont  Company  of  1903. 

The  du  Pont  International  Powder  Company  has  an  au- 
thorized capital  stock  of  $10,000,000,  preferred  and  common, 
a  majority  of  whidi  is  owned  by  the  du  Pont  Company  of 
1903. 

The  du  Pont  Company  of  1903  is  the  owner  of  the  capital 
stocks,  or  a  majority  of  the  capital  stocks,  of  the  corporations 
above  mentioned. 

The  du  Pont  Company  of  1902  is  the  owner  of  the  capital 
stock  of  the  du  Pont  Company  of  1903,  and  therefore  controls 
all  twelve  of  the  above-mentioned  corporations  as  its  sub- 
sidiaries. 

The  defendants  Thomas  Coleman  du  Pont,  Pierre  S.  du 
Pont^  Aiejris  I,  du  Pont,  Alfred  I.  du  Pont,  Eugene  du  Pont, 
Eugene  E,  du  Pont,  Henry  F.  du  Pont,  Irenee  du  Pont,  Fran- 
cis I,  du  Pont,  Victor  du  Pont,  Jr.,  Jonathan  A.  Haskell, 
Arthur  J.  Moxham,  Hamilton  M.  [149]  Barksdale.  and 
Frank  L,  Connable  are  each  directors  of  the  du  Pont  com- 
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panies  of  1902  and  1908,  or  of  one  of  them.  Thomas  Cole- 
man du  Pont  is  also  president  of  both  of  them.  Edmond  G. 
Buckner  is  an  active  directcnr  of  the  International  Smokeless 
Pbwder  A  Chemical  Company. 

It  is  dear  that  these  28  defendants  are  associated  in  a  com- 
bination for  carrying  on  interstate  commerce  in  powder  and 
other  explosives. 

3.  We  come,  therefore,  to  the  consideration  of  the  second 
questi<Hi,  whidi  is: 

Second.  Is  the  comhination  which  we  ha/oe  fauhd  to  ewist 
one  that  is  obnoxious  to  the  provisions  of  the  Anii-Tmst  Aett 

The  act  declares  that  every  combination,  in  the  form  of 
a  trust  or  otherwise,  in  restraint  of  trade  or  commerce  among 
the  several  states,  is  illegal,  and  that  it  is  a  crime  for  any 
person  to  monopolise,  or  attempt  to  monopolize,  or  combine 
with  others  to  monopolize,  any  part  of  such  trade  or  com- 
merce. FrcHn  early  times  it  has  been  a  rule  of  the  courts 
not  to  c(Histrue  a  legislative  act  in  a  literal  manner,  where 
it  is  clear  that  by  such  construction  the  legislative  purpose 
will  be  defeated.  A  statute  which  treats  of  ^^  deans,  preben- 
daries, parsons,  vicars,  and  others  having  spiritual  promo- 
tion,^ if  literally  construed  would  apply  to  bishops;  but  by 
the  application  of  the  ^  rule  of  reason ''  bishops  are  excluded 
from  the  terms  of  such  an  act  because,  being  of  a  higher  order 
than  any  of  the  functionaries  specifically  mentioned^  it  is 
concluded  that  the  legislative  purpose  does  not  extend  to 
bishops.  "  If  an  act  of  Parliament  gives  a  man  power  to  try 
all  causes  that  arise  in  his  manor  of  Dale,  yet  if  a  cause 
should  arise  in  which  he  himself  is  party,  the  act  is  con- 
strued not  to  extend  to  that,  because  it  is  unreasonable  that 
any  man  should  determine  his  own  quarrel,'*  1  Black.  Com. 
91.  In  Holy  Trinity  Church  v.  United  States,  143  U.  S.  457, 
12  Sup.  Ct.  511,  36  L.  Ed.  226,  the  Supreme  Court  had  be- 
fore it  the  construction  of  the  act  which  declares  it  to  be — 

**  unlawful  for  any  person,  company,  partnership  or  corporation,  in 
any  oianner  whatsoever,  to  prepay  the  transportation,  or  in  any  way 
assist  or  encourage  the  importation  or  migration  of  any  alien  or 
aliens,  foreigner  or  foreigners,  Into  the  United  States,  its  territories, 
or  the  District  of  Oolnmbla,  under  contract  or  agreementt  parol  or 
^Mdal,  ezpreai  or  implied,  made  prevlons  to  the  Importatloii  or  ml- 
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gnitlan  of  such  alien  or  bUbdm,  fdreigner  or  fdrolsnen^  to  pgrfoffm 
labor  or  service  of  any  kind  In  the  United  States,  Its  territorlea,  or 
the  District  of  Golnmbla." 

The  question  was  whether  the  act  was  applicable  to  a  con- 
tract between  Holy  Trinity  Church  and  an  alien,  by  whidi 
the  alien  agreed  to  remove  from  England  to  New  Yoi^  and 
enter  into  the  service  of  the  church  as  its  rector  and  pastor. 
Mr.  Justice  Brewer,  speaking  for  the  court,  said : 

*'  It  must  be  conceded  that  the  act  of  the  corporation  Is  witidn  the 
letter  of  this  section,  for  the  relation  of  rector  to  his  <diurch  is  one  of 
service,  and  Implies  labor  on  the  one  side  with  compensation  on  the 
other.  Not  only  are  the  general  words  'labor'  and  'service'  both 
used,  but  also,  as  It  were  to  guard  against  any  narrow  Interpretation 
and  emphasize  a  breadth  of  meaning,  to  them  Is  added  '  of  any  kind,' 
and.  further,  as  noticed  by  the  Circuit  Judge  In  his  oi^lon,  the 
fifth  section,  which  makes  specific  exceptions,  among  them  profes- 
sional actors,  artists,  lecturers,  singers,  and  domestic  servants, 
[150]  strengthens  the  Idea  that  every  other  kind  of  labor  and  serv- 
ice was  Intended  to  be  reached  by  the  first  section.  While  there  Is 
great  force  to  this  reasoning,  we  cannot  think  Congress  Intended  to 
denounce  with  poialties  a  transaction  like  that  in  the  presoit  case. 
It  Is  a  famUlar  rule  that  a  thing  may  be  within  the  letter  of  the 
statute,  and  yet  not  within  the  statute,  because  not  within  its  spirit, 
nor  within  the  intention  of  its  makers.  This  has  been  often  asserted, 
and  the  reports  are  full  of  cases  illustrating  Its  appUcatlon.  This  is 
not  the  substitution  of  the  will  of  the  judge  for  that  of  the  legislator, 
for  frequently  words  of  genera!  meaning  are  used  in  a  statute,  words 
broad  enough  to  include  an  act  in  question,  and  yet  a  consideration  of 
the  whole  legislation,  or  of  the  circumstances  surrounding  its  «uu:t- 
ment,  or  of  the  absurd  results  which  follow  from  giving  such  broad 
meaning  to  the  words,  makes  It  unreasonable  to  believe  that  the  legia- 
lator  Intended  to  Include  the  particular  act" 

A  number  of  bills  were  introduced  in  the  Fiftieth  Congress 
(in  August  and  September,  1888),  designed  to  make  unlaw- 
ful every  combination  "to  prevent  competition"  and  "to 
prevent  full  and  free  competition"  in  the  sales  of  articles 
transported  from  one  state  to  another.  None  of  them  was 
enacted  into  law.  On  December  4, 1889,  Mr.  Sherman  intro- 
duced into  the  Senate  of  the  Fifty-First  Congress  a  bill 
which  declared  unlawful  every  combination  "  to  prevent  full 
and  free  competition  "  in  such  sales.  After  much  debate  the 
bill  was,  on  March  27,  1890,  referred  to  the  committee  on 
judiciaiy,  and  on  April  2,  1890,  that  committee  reported  it 
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bftek  to  the  Senate  with  an  amendment,  drawn  by  the  late 
Senator  Hoar,  striking  out  all  after  its  enacting  danse  and 
sobstitnting  therefor  the  act  as  we  now  have  it  As  enacted, 
it  does  not  cond^nn  every  combination  ^  to  prevent  competi- 
tion.'* What  it  condemns  is  every  combination  in  restraint 
of  trade  or  comm^ce  among  the  several  states,  etc.  When 
the  bill  went  from  the  Senate  to  the  House,  the  latter  body 
amended  it  by  inserting  a  provision  extending  the  scope  of 
the  act  to  all  agreements  Altered  into  for  the  purpose  of 
"preventing  ocxnpetition "  either  in  the  purchase  or  sale  of 
commodities;  but  the  amendment  was  disagreed  to.  While 
there  is  a  ^  general  acquiescence  in  the  doctrine  that  debates 
in  Congress  are  not  appropriate  sources  of  information  from 
whidi  to  discover  the  meaning  of  the  language  of  a  statute 
passed  by  that  body  ^  ( United  States  v.  Freight  Association^ 
166  U.  S.  818, 17  Sup.  Ct  640, 41  L.  Ed.  1007) ,  that  rule  "  in 
tiie  nature  of  things  is  not  violated  by  resorting  to  debates  as 
a  means  of  ascertaining  the  environment  at  the  time  of  the 
enactment  of  a  particular  law;  that  is,  the  history  of  the 
period  when  it  was  adopted  "  {Standard  OU  Co.  v.  United 
States,  221  U.  S.  50,  81  Sup.  Ct  612,  65  L.  Ed.  619,  decided 
May  15,  1911). 

There  is  a  distinction  between  restraint  of  competition  and 
restraint  of  trade.  The  latter  expression  had,  when  the 
Anti-Trust  Act  was  passed,  a  definite  legal  signification.  Not 
every  combination  in  restraint  of  competition  was,  in  a  legal 
sense,  in  restraint  of  trade.  Two  men  in  the  same  town 
engaged  in  the  same  business  as  competitors  may  unite  in  a 
co-partnership,  and  thereafter,  as  between  themselves,  sub- 
stitute co-operation  for  competition.  Their  combination  re- 
strains competition,  and  if  their  town  is  located  near  the  line 
between  two  states,  and  each  has  been  trading  in  both  states, 
their  combination  restrains  competiticm  in  interstate  trade. 
But  it  does  not  necessarily  follow  that  such  restraint  of  com- 
petition is  a  restraint  of  interstate  [1611  trade  and  com- 
merce. The  determination  of  whether  it  be  so  must  depend 
upon  the  facts  and  circumstances  of  each  individual  case.  It 
18  undoubtedly  the  policy  of  the  statute  that  competitive  con- 
ditioD8*in  interstate  tnde  should  be  maintained  wherever 
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their  abolition  would  tend  to  suppress  or  diminish  such  trade. 
But  this  being  true  does  not  read  into  the  statute  a  denuncia- 
tion of  all  agreements  that  may  restrain  competition  without 
regard  to  their  purpose  or  direct  effect  to  restrain  ''  trade  or 
commerce  among  the  several  states."  To  what  extent  the 
Anti-Trust  Act  condemns  combinations  that  restrain  full  and 
free  competition  in  interstate  trade  is  a  question  that  has  been 
mudi  debated.  For  a  dozen  years,  at  least,  it  has  been  settled 
that  it  does  not  condemn  combinations  which  only  indirectly, 
remotely,  or  incidentally  restrain  interstate  trade. 

The  recent  decisions  of  the  Supreme  Ciourt  in  Standard 
on  Go.  V.  United  StateSj  and  American  Tobacco  Co.  v. 
United  States,  221  U.  S.  106,  31  Sup.  Ct  632,  66  L.  Ed.  663, 
make  it  quite  clear  that  the  language  of  the  Anti-Trust  Act 
is  not  to  receive  that  literal  construction  which  will  impair 
rather  than  enhance  freedom  of  interstate  commerce.  As 
we  read  those  decisions,  restraint  of  interstate  trade  and 
restraint  of  competition  in  interstate  trade  are  not  inter- 
changeable expressions.  There  may  be,  under  the  Anti- 
Trust  Act,  restraint  of  competition  that  does  not  amount  to 
restraint  of  interstate  trade,  just  as  before  the  passage  of  the 
act  there  might  have  been  restraint  of  competition  that  did 
not  amount  to  a  common-law  restraint  of  trade.  This  fact 
was  plainly  recognized  in  United  States  v.  Joint  Traffic  As- 
sooiation,  171  U.  S.  605,  567,  19  Sup.  Ct  25,  31,  43  L.  Ed. 
259,  where  Mr.  Justice  Peckham  said : 

**  We  might  say  that  the  formation  of  corporatioiia  for  businees  or 
manofacturing  purposes  has  nerer,  to  our  knowledge,  been  regarded 
in  the  nature  of  a  contract  in  restraint  of  trade  or  commerce.  The 
same  may  be  said  of  the  contract  of  partnership.  It  might  also  be 
difficult  to  show  that  the  appointment  by  two  or  more  producers  of 
the  same  person  to  sell  their  goods  on  commission  was  a  matter  in 
any  degree  in  restraint  of  trade.  We  are  not  aware  that  it  lias  ever 
been  claimed  that  a  lease  or  purchase  by  a  farmer,  a  manufacturer, 
or  merchant  of  an  additional  fbrm,  manufactory,  or  shop,  or  the 
withdrawal  from  business  of  any  farm^,  merchant,  or  manufacturer, 
restrained  commerce  or  trade  within  the  legal  definition  of  that  term.^ 

While  all  this  is  true,  the  recent  decisions  of  the  Supreme 
Court  make  it  equally  dear  that  a  combination  cannot  escape 
the  oondemnati<Mi  of  the  Antd-Trust  Act  merely  by  the  form 
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it  assumes  or  by  the  dtess  it  wears.  It  matters  not  whether 
the  combination  be  ^in  the  form  of  a  trust  or  otherwise," 
whether  it  be  in  the  form  of  a  trade  association  or  a  corpora- 
tion^  if  it  arbitrarily  uses  its  power  to  force  weaker  com- 
petitors out  of  business,  or  to  coerce  them  into  a  sale  to  or 
union  with  the  combination,  it  puts  a  restraint  upon  inter- 
state commerce,  ancl  monopolizes,  or  attempts  to  monopdize 
a  part  of  that  commerce,  in  a  sense  that  violates  the  Anti- 
Trust  Act 

4.  The  record  of  the  case  now  before  us  shows  that  from 
1872  to  1902,  a  period  of  30  years,  the  purpose  of  the  trade 
associations  had  been  to  dominate  the  powder  and  explosives 
trade  in  the  United  States,  by  fixing  prices^  not  according  to 
any  law  of  supply  and  demand,  for  they  arbitrarily  limited  the 
output  of  each  member,  but  according  to  [152]  the  will  of 
their  managera  It  appears,  further,  that  although  these 
associations  were  not  always  strong  enough  to  control  abso- 
lutely the  prices  of  explosives,  their  purpose  to  do  so  was 
never,  abandoned.  Under  the  last  of  the  trade  association 
agreements — the  one  dated  July  1,  1896,  and  which  was  in 
force  imtil  June  30,  1904 — the  control  of  the  combination 
was  firmer  than  it  had  before  been.  Succeeding  the  d^th 
of  Eugene  du  Pont  in  January,  1902,  and  the  advent  of 
Thomas  Coleman  du  Pont  and  Pierre  S.  Du  Pont,  the  at- 
tempt was  made  to  continue  the  restraint  upon  interstate 
commerce  and  the  monopoly  then  existing  by  vesting,  in  a 
few  corporations,  the  title  to  the  assets  of  all  the  corporations 
affiliated  with  the  trade  association,  then  dissolving  the  cor- 
porations whose  assets  had  been  so  acquired,  and  binding 
the  few  corporations  owning  the  operating  plants  in  one 
holding  c(»npany,  which  should  be  able  to  prescribe  policies 
and  control  the  business  of  all  the  subsidiaries  without  the 
uncertainties  attendant  upon  a  combination  in  the  nature 
of  a  trade  association.  That  attempt  resulted  in  complete 
success. 

Much  the  larger  part  of  the  trade  in  black  and  smokeless 
powder  and  dynamite  in  the  United  States  is  now  under  the 
control  of  the  combination  supported  by  the  28  defendants 
above  named.    That  combination  is  the  successor  of  the  com* 
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bination  in  existence  from  1896  to  June  80,  IWM.  It  is  a 
significant  fact  that  the  trade  association,  organised  under 
the  agreement  of  July  1,  1896,  was  not  dissolved  until  June 
30,  1904.  It  had  been  utilized  until  that  date  by  Thomas 
Cioleman  du  Pont,  Pierre  S.  du  Pont,  and  Alfred  L  du  Pont 
in  suppressing  cc»npetiti<m  and  thereby  building  up  a 
mcmopoly.  Between  February,  1902,  and  June,  1901,  the 
ocMnbination  had  bem  so  completely  transmuted  into  a  cor- 
porate form  that  the  trade  association  was  no  longer  neces- 
sary. Consequ^itly  the  trade  association  was  dissolved,  and 
the  process  of  dissolving  the  corporations  whose  capital 
stocks  had  been  acquired,  and  concentrating  their  physical 
assets  in  one  great  corporation,  was  begun.  Before  the  plan 
had  been  fully  carried  out  this  suit  was  commenced.  The 
proofe  satisfy  us  ihst  the  present  form  of  the  combination 
is  no  less  olmoxious  to  the  law  than  was  the  combination 
under  the  trade  association  agreement,  whidi  was  dissolved 
(m  June  80,  1901.  The  28  defendants  are  associated  in  a 
c(»nbinatioii  which,  whether  the  individual  defendants  were 
aware  of  the  fact  or  not,  has  violated  and  still  plans  to  vio- 
late both  section  1  and  section  2  of  the  anti-trust  act.  We 
conclude  that  it  is  our  plain  duty  to  grant  such  a  decree  as 
will  prevent  and  restrain  furtiier  violaticms  of  the  act 

6.  Third.  The  third  and  last  question  therefore  is:  What 
shaU  be  the  nature  of  the  decreet 

It  must  be  one  of  dismissal  of  the  petition  as  to  all  of  the 
defendants  except  the  28  who  are  found  to  be  interested  in 
and  supporters  of  the  unlawful  combination. 

It  is  contended  by  counsel  for  the  defendants  that  there 
can  be  no  decree  against  the  28  defendants,  for  the  reason 
that  the  title  to  the  property  held  by  the  defendant  corpora- 
tions cannot  be  impaired  by  any  decree  of  this  court  **  The 
most  that  the  government  in  any  event  can  claim,"  say  the 
counsel,  ^  is  that  prior  to  the  organization  of  the  [163]  pres- 
ent defendant  companies  there  did  exist  contracts  and  com- 
binations in  restraint  of  trade,  and  possibly  a  monopoly  of 
the  explosives  industry  in  the  United  States,  and  that  such 
combinations  and  nK>nopoly  were  participated  in  by  some 
of  the  corporations  whidi  were  later  purchased  by  the  present 
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defendftnts,  and  possibly  that  some  of  tlie  propeitiefi  that 
were  owned  by  the  corporaticms  that  were  purchased  by  the 
present  defendants  had  been  acquired  by  sudi  corporations 
as  a  result  of  such  combinations  and  monopoly.  •  •  ♦ 
Even  so,  the  corporations  had  title  to  such  properties,  and  if 
such  combinations  and  monopolies  no  longer  exist  the  title 
to  sudi  property  must  be  good  in  subsequent  purchasers 
thereof."  To  support  this  argument  Brooks  ▼.  Martin,  2 
WalL  71, 17  L.  Ed.  782,  and  other  cases,  are  referred  to. 

But  we  have  found  that  the  corporations  organized  after 
the  advent  into  the  explosives  business  of  Thomas  Coleman 
du  Pont  and  Pierre  S.  du  Pont  are  a  part  of  an  existing 
combination  in  restraint  of  interstate  trade.  The  du  Pont 
Company  of  1902  co-operated  with  the  advisory  and  special 
committees  of  the  trade  association  from  April  2,  1902,  t(« 
June  SO,  1901,  in  fixing  prices,  apportioning  trade  amongst 
the  members  of  the  association,  allowing  rebates,  and  forcing 
competitors  to  submit  to  their  rule.  The  du  Pont  Company 
of  1903  was  created  to  aid  the  combination  in  concentrating 
its  power  and  fastening  its  hold  on  the  monopoly  whidi  it 
had  sedulously  built  up,  and  which  brought  to  its  members 
in  the  short  period  of  six  years  the  enormous  profit  of 
$11,000,000  in  dividends  and  $12,000,000  or  $13,000,000  in  its 
surplus  account  We  do  not  propose  by  our  decree  to  deal 
with  titles  to  property.  Our  power  is  defined  in  iiie  fourth 
section  of  the  Anti-Trust  act  That  section  invests  us  ^^  with 
jurisdiction  to  prevent  and  restrain  violations  "  of  the  act 
The  same  section  provides  that  the  petition  may  contain  a 
inrayer  that  the  violation  of  law  therein  alleged  ^^  shall  be 
enjoined  or  otherwise  prohibited."  It  is  our  purpose,  as  it 
is  our  duty,  to  exert  the  power  thus  conferred  on  us  to  the 
extent  necessary  to  ^prevent  and  restrain"  further  viola- 
tioDs  of  the  act  In  other  words,  the  relief  we  can  give  in 
this  proceeding  is  preventive  and  injunctive  only.  If  our 
decree,  limited  to  that  purpose,  shall  necessitate  a  disoon- 
linuanoe  of  present  business  methods,  it  is  only  because  those 
methods  are  illegal.  The  incidental  results  of  a  sweeping 
in]uncti<m  may  be  serious  to  the  parties  immediately  con- 
oerned;  bat,  in  carrying  out  the  command  of  the  statute. 
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whidi  18  as  obligatory  upon  this  court  as  it  is  upon  the 
parties  to  this  suit,  such  results  should  not  stay  our  hand. 
They  should  only  challenge  our  care  that  our  decree  be  no 
more  drastic  than  the  facts  of  the  case  and  the  law  demand. 
The  dissolution  of  more  than  60  corporations  since  the  ad- 
vent of  the  new  management  in  1902,  and  the  oxisequent 
impossibility  of  restoring  original  conditions  in  the  ez- 
plosives  trade,  narrows  the  field  of  operation  of  any  decree 
we  may  make.  It  should  not  make  the  decree  any  the  less 
effective,  however*  In  the  Standard  Oil  oa$e  Mr.  Chief 
Justice  White  said : 

"  It  may  be  conceded  that  ordinarily*  where  it  was  found  that  actfl 
had  been  done  in  yiolation  of  the  statute  adequate  measure  of  r^ief 
would  result  from  restraining  the  doing  of  such  acts  in  the  future 
8u>ift  y.  United  States,  [154]  196  tJ.  S.  875,  25  Sup.  Ct  276,  49  L.  Ed. 
518.  But  in  a  case  like  this,  where  the  condition  which  has  been 
brought  about  in  Tiolation  of  the  statute,  in  and  of  ita^f,  is  not  only 
a  continiied  attempt  to  monopolise^  bnt  also  a  monopolisation,  the 
duty  to  enforce  the  statute  requires  the  application  of  broader  and 
more  controlling  remediea  As  poialties  which  are  not  authorized  by 
law  may  not  be  inflicted  by  judicial  authority,  it  fbllows  that  to  meet 
the  situation  with  which  we  are  confronted  the  application  of  reme- 
dies twofold  in  character  becomes  essaitial:  (1)  To  forbid  the  doing 
in  the  future  of  acts  like  those  which  we  have  found  to  have  beoi 
done  in  the  past  which  would  be  vlolatlye  of  the  statute;  (2)  the 
exertion  of  such  measure  of  relief  as  will  effectually  dissolve  the  com- 
bination found  to  exist  in  violation  of  the  statute,  and  thus  neutralise 
the  extension  and  continually  operating  force  which  the  possession  of 
the  power  unlawfully  obtained  has  brought  and  will  continue  to  bring 
about** 

Both  of  these  remedies  are  as  clearly  demanded  in  the  pres- 
ent case  as  they  were  in  the  Standard  OH  case.  The  existing 
combination  in  the  explosives  trade  is  one  in  restraint  of  in- 
terstate commerce.  Its  sales  board  fixes  prices  and  exercises 
powers  which  Mr.  Haskell,  its  chairman,  admits  are  even 
more  extended  in  their  scope  than  were  the  powers  of  the  ad- 
visory and  special  committees  which  the  sales  board  super- 
seded on  June  80,  1904,  after  co-operating  with  them  from 
July,  1903.  It  has  also  attempted  to  monopolize  and  is  at- 
tempting to  monopolize,  and  has  monopolized,  and  is  now  in 
the  possession  of  a  monopoly  of,  a  large  part  of  the  explo- 
fiives  trade  in  the  United  States.    Our  decree  must  therefore 
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be  one  wfaidi  will  forbid  future  acts  violatiTe  of  tiie  law  and 
compel  a  diBsolution  of  the  combination  existing  in  violation 
of  the  law.  To  stop  the  business  of  the  combination  imme- 
diately, howeyer,  mi^t  be  attended  with  very  disastrous 
consequences.  The  defendants,  or  some  of  them,  for  example, 
furnish  military  and  ordnance  powders  to  the  United  States 
government.  We  understand,  also,  that  they  furnish  explo- 
sives used  in  the  construction  of  the  Panama  CanaL  Their 
ability  to  continue  so  to  do  should  not  be  destroyed  bef (Mre 
the  expiration  of  a  reasonable  time  for  adjusting  their  busi- 
ness to  the  dianged  conditions.  In  the  Standard  OH  and 
American  Tobaceo  caaei  six  months  were  allowed  for  making 
the  dianges  necessitated  by  the  decrees  entered  therein. 
What  time  should  be  allowed  in  the  case  now  in  hand,  and 
what  other  details  should  be  embodied  in  the  final  decree, 
we  cannot  now  determine. 

The  present  decree  will  therefore  be  interlocutory.  It  will 
adjudge  that  the  28  defendants  are  maintaining  a  combina- 
tion in  re^itunt  of  interstate  commerce  in  powder  and  other 
explosives  in  violation  of  secticm  1  of  the  Anti-Trust  Act, 
that  they  have  attempted  to  monopolize  and  have  monopo- 
lized a  part  of  such  commerce  in  violation  of  section  2  of  that 
act,  that  they  shall  be  enjoined  from  continuing  said  com- 
bination, and  that  the  combination  shall  be  dissolved.  The 
interlocutory  decree  will  further  adjudge  that  this  court,  in 
order  to  obtain  sudi  further  information  as  shall  enable  it  to 
frame  a  final  decree  which  shall  give  effective  force  to  its 
adjudicaticMi,  wUl  hear  the  petitioner  and  the  defendants  on 
the  16th  day  of  October  next  as  to  the  nature  of  the  injunc- 
tion which  shaQ  be  granted  herein  and  as  to  any  plan  for 
dissolving  said  c(»nbination  which  shall  be  submitted  by  the 
petitioner  and  the  defendants,  or  any  of  them,  to  the  end  that 
this  court  may  ascertain  and  determine  upon  a  plan  or 
method  for  such  dissolution  [1561  which  will  not  deprive 
the  defendants  of  the  opportunity  to  re-create,  out  of  the 
elements  now  composing  said  combination,  a  new  condition 
whidi  shall  be  honestly  in  harmony  with  and  not  repugnant 
to  the  law.  The  interlocutory  decree  will  further  adjudge 
that  both  parties  shaQ  have  leave  to  take  such  additional 
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proolis  as  ^ej  may  deem  proper  to  be  used  at  fhe  hearing 
aforesaid.  It  is  not  to  be  inferred,  however,  that  this  court 
will  sanction  or  supervise  any  new  condition  that  defendants 
may  re-create,  or  perform  any  other  act  whidi  shall  be  merely 
administrative  in  its  nature.  Haybum^s  oase^  2  DalL  409,  1 
L.  Ed.  486;  UniUd  States  v.  Ferreira^  IS  How.  40, 14  L.  EcL 
42;  Gordon  ▼.  United  States^  117  U.  S.  702,  appendix. 

6.  We  have  not  overlooked  the  motion  of  the  defendants  to 
dismiss  the  petition  for  want  of  necessary  parties.  It  ap- 
pears that  certain  of  the  defendant  corporations  have  out- 
standing bonds  secured  by  mortgages  or  trust  deeds,  held  by 
trust  oompanies  who  are  not  defendants.  As  already  stated, 
this  suit  is  not  designed,  primarily,  to  deal  with  or  dispose 
of  property  rights.  We  see  no  reason  for  bringing  in  mort- 
gage or  odier  creditora  If,  hereafter,  it  beccnnes  necessary 
to  sa&guard  their  rights,  appropriate  action  can  then  be 
taken. 

nnSRI/XTDTOST  DEGREI. 

This  cause  coming  on  to  be  heard  bef(M^  the  three  CSircuit 
Judges  of  the  Third  judicial  circuit  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Delaware,  under  the 
provisions  of  the  expediting  act  of  February  U,  190S,  in 
the  presence  of  George  W.  Wickersham,  Attorney  Gencrml  of 
the  United  States,  William  S.  Eenyon,  assistant  to  said 
Attorney  General,  and  James  Scarlet  and  William  A«  Glas- 
gow, Jr.,  special  asssitants  to  said  Attorney  General,  and 
Frederic  UUmann  for  the  defendants  the  American  Powder 
Mills,  the  Miami  Powder  Company,  and  the  ^tna  Powder 
Company,  M.  B.  &  H.  H.  Johnson,  for  the  de&ndant  &e 
Austin  Powder  Company,  Frederick  Seymour,  for  the  de- 
fendant the  Equitable  Powder  Manufacturing  Company, 
David  T.  Marvel  and  David  T.  Watson,  for  the  defendant 
Henry  A«  du  Pont,  Burton  B.  Tuttle,  for  the  defendant  the 
Eong  Powder  Company,  and  John  C  Spooner,  James  M. 
Townsend,  George  S.  Graham,  William  S.  Hilles,  and  Wil- 
liam H.  Button,  for  the  remaining  defendants,  and  the  court 
having  read  the  pleadings  and  proofs  and  heard  the  argu- 
ment of  counsel,  and  duly  considered  the  same;  and  itappear- 
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ing  to  the  oourt  that  the  petitions,  the  United  States  of 
America,  is  entitled  to  the  relief  hereinafter  mentioned: 

It  is  thereupon,  on  this  2l6t  day  of  June,  A.  D.  1811, 
ordered,  adjudged,  and  decreed,  and  this  court,  by  virtue  of 
the  power  and  authority  duly  conferred  on  it  by  law,  does 
hereby  order,  adjudge,  and  decree  as  follows,  to  wit: 

1.  That  the  petition  be  dismissed  as  to  the  following  de- 
fendants, namely:  ^tna  Powder  Company,  Miami  Powder 
Company,  American  Powdw  Mills,  Equitable  Powder  Manu- 
facturing Company,  Austin  Powder  Company,  King  Powder 
Company,  Anthony  Powder  Company,  Limited,  American 
E.  C.  A  Schultze  Gunpowder  [156J  Company,  Peyton  Chem- 
ical Company,  Henry  A.  du  Pont,  Henry  F.  Baldwin, 
California  Powder  Works,  Conemaugh  Powder  Company, 
Metropolitan  Powder  Company,  and  E.  L  du  Pont  Company 
of  August  1, 1903. 

8.  That  the  remaining  28  defendants,  namely.  Hazard 
Powder  Company,  Laflin  &  Band  Powder  Company,  East- 
em  Dynamite  Company,  Fairmont  Powder  Company,  Intst- 
national  Smokeless  Powder  &  Chemical  Company,  Judson 
Dynamite  A  Powder  Company,  Delaware  Securities  Com- 
pany, Delaware  Investment  Company,  California  Invest- 
ment Company,  E.  I.  du  Pont  de  Nemours  A  Co.  of  Pennsyl- 
vania, du  Pont  International  Powder  Company,  E.  I.  du 
Pont  de  Nemours  Powder  Company,  E.  I.  du  Pont  de 
Nemours  A  Co.,  Thomas  Coleman  du  Pont,  Pierre  S.  du 
Pont,  Alexis  I.  du  Pont,  Alfred  I.  du  Pont,  Eugene  du 
Pont,  Eugene  E.  du  Pont,  Henry  F.  du  Pont,  Irenee  du 
Pont,  Francis  L  du  Pont,  Victor  du  Pont,  Jr.,  Jonathan  A. 
Haskell,  Arthur  J.  Moxham,  Hamilton  M.  Barksdale,  Ed- 
mond  6.  Buckner,  and  Frank  L.  Connable,  are  maintaining 
a  combination  in  restraint  of  interstate  commerce  in  powder 
and  other  explosives  in  violation  of  section  1  of  the  act  en- 
titled ^^An  act  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,"  approved  July  2,  1890,  that 
they  have  attempted  to  monopolize  and  have  monopolized  a 
part  of  such  commerce  in  violation  of  section  2  of  that  act, 
that  they  shall  be  enjoined  from  continuing  said  combination, 
and  that  the  combination  shall  be  dissolved. 
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3.  lliat  (iiis  court,  in  order  to  obtain  sach  further  informa- 
tion as  shall  enable  it  to  frame  a  final  decree  which  shall 
give  effective  force  to  its  adjudication,  will  hear  the  peti- 
tioner and  the  defendants  on  the  16th  day  of  October  next 
as  to  the  nature  of  the  injunction  which  diall  be  granted 
herein  and  as  to  any  plan  for  dissolving  said  combination 
which  shall  be  submitted  by  the  petitioner  and  the  defend- 
ants, or  any  of  them,  to  the  end  that  this  court  may  ascer- 
tain and  determine  upon  a  plan  or  method  for  such  dissolu- 
tion which  will  not  deprive  the  defendants  of  the  oppor- 
tunity to  re-create,  out  of  the  elements  now  composing  said 
combination,  a  new  condition  whidi  shall  be  honestly  in 
harmony  with  and  not  repugnant  to  the  law. 

4.  That  both  parties  have  leave  to  take  such  additional 
proofs  as  they  may  deem  proper  to  be  used  at  the  hearing 
aforesaid. 

5.  That,  until  the  entry  of  final  decree  herein,  said  28 
defendants  hereinabove  last  named  are,  and  each  of  them  is, 
and  the  agents  and  servants  of  them  are  jointly  and  severally 
hereby  enjoined  from  doing  any  acts  or  act  which  shall  in 
any  wise  further  extend  or  enlarge  the  field  of  operatioDS 
or  the  power  of  the  aforesaid  combination. 

(Signed)  Gbo.  Gbat, 

Jos.    B UFFLN  01X>K, 

W.  M.  Lakning, 
CircuU  Judges  of  the  Third  Judicial  Oirctiii. 


[686]   UNION  CASTLE  MAIL  a  S.  Co.,  LIMITED, 
ET  AL.  «.  THOMSEN  ETAL. 

(drcalt  Ooort  of  Appeals,  Second  Glreolt.    July  26, 1911.) 
[100  JFed.  Bep.,  586.] 

Appbal  and  BnoB  (I  1177) — ^Revkbsal — ^DisPOsmoH  or  Gauol — 
Where  counsel  in  the  trial  of  a  caose  and  the  eonrt  In  Its  charge 
to  the  jnry  proceeded  on  an  erroneous  construction  of  the  statute 
on  which  the  action  was  based,  an  appellate  court  wiU  not  under- 
take to  determine  the  case  on  the  evidence  in  the  record,  but  will 
remand  for  a  new  triaL 

[Ed.  Note. — For  other  cases,  set  Appeal  and  Brror,  Gent  Dig. 
114607-4620;  Dec  Dig.  1 1177.] 
Ooze,  Gircait  Jndge^  dissenting. 
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OpiBlon  of  tiM  Ooml 
In  error  to  the  Circuit  Court  of  the  United  Stetee  tor  tlie 
Soothem  District  of  New  York. 

Action  at  law  by  Hugo  Alberto  ThcMnsn  and  others 
against  tiie  Union  Castle  Mail  Steamdiip  Company,  lim- 
ited, and  others.  Judgment  for  {daintiffs,  and  defendants 
iHing  error.    Beversed. 

Writ  of  error  to  review  a  judgment  of  the  Circuit  Court, 
Soutliem  District  of  New  York,  in  favor  of  the  defendants 
in  error,  who  were  plaintiffs  below,  in  an  action  for  the  re- 
covery of  treble  damages  under  the  Federal  Anti-Trust 
Statute.  The  case  was  before  this  court  before  (166  Fed. 
251)  upon  a  writ  of  error  sued  out  by  the  plaintiffs  because 
their  complaint  was  dismissed. 

/.  Parker  KirUn  imd  Thama$  Thacherj  f(M:  plaintiffs  in 
error. 

LorefiBO  UUo^  for  defendants  in  error. 

Before  Laoombb,  Coxz,  and  Notes,  Circuit  Judges. 

Notes,  Circuit  Judge. 

When  this  case  was  in  this  court  before  we  said,  upon  the 
authority  of  the  decisions  of  the  Supreme  Court  as  we  then 
interpreted  them,  that  whether  the  restraint  of  trade  imposed 
by  the  ccnnbination  in  question  was  reasonable  or  xmreason- 
able  was  immaterial.  It  is  also  apparent  from  the  record 
that  the  Circuit  Court  upon  the  second  trial  in  holding  as  a 
matter  of  law  that  the  combination  shown  was  in  viola- 
tion of  the  statute,  acted  upon  the  same  view  of  the  law. 

In  the  light  of  the  recent  decisions  of  the  Supreme  Court 
in  the  Standard  OU  (221  U.  &  1,  81  Sup.  Ct  602,  56  L. 
Ed.  619)  and  Tobacco  (221  U.  S.  106,  31  Sup.  Ct  682,  66 
L.  Ed.  668)  casesy  the  construction  so  placed  upon  the  statute 
by  this  court  and  the  Circuit  Court  must  be  regarded  as 
erroneous  and  a  new  trial  must  be  granted  unless  the  con- 
tentions of  the  parties  are  correct  that,  upon  the  facts  shown, 
this  court  can  now  determine  the  legality  of  the  combina- 
tion. 
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It  18,  Iwrwerer,  on  the  one  hand,  inipoflBibk  for  vb  to  hold 
as  a  matter  of  law  that  the  aete  of  tiie  def  endants  as  dis- 
closed upon  the  present  record  amount  to  a  combination 
in  unreasonable  restraint  of  trade.  And,  cm  the  other  hand, 
we  think  that  it  would  be  unduly  prejudicial  to  the  plaintiffs 
to  rerverse  the  judgment  with  instructions  to  £smiaB  Urn 
complaint  The  plaintiffs  presented  their  case  in  view  of 
the  dedsioQ  [687]  of  this  court  that  the  reasonableness  ct 
the  restraint  imposed  was  immaterial  and  it  would  be  most 
unjust  to  dismiss  the  complaint  because  their  proof  did  not 
conf  (H*m  to  another  standard.  Upon  another  trial  &e  plain- 
tiffs may  be  able  to  produce  additional  testunony  tending  to 
make  out  a  ease  within  &e  Supreme  Coiurt  decisions  re- 
ferred to. 

The  judgment  of«the  CSicuit  Court  is  revened  and  a  new 
trial  ordered 

Coxa,  Gircait  Judge  (dissenting). 

I  am  unable  to  agree  with  the  majority.  Ocmrts  are  or- 
ganized to  reach  results  within  a  reasonable  time.  This 
action  was  begun  eight  years  ago,  it  has  been  tried  twice,  the 
last  trial  occupying  five  days;  it  has  been  argued  twice  in 
this  court  In  sudi  circumstances  it  is  obvious  that  the  labor 
of  so  many  years  should  not  be  set  at  naught  unless  manifest 
error  compels  it 

The  sole  reason  assigned  for  reversal  is  that  this  court 
stated  in  its  former  opinion,  what  was  unquestionably  the 
law  at  that  time,  that  where  it  was  shown  that  a  contract, 
combination  or  ccxispiracy  actually  restrained  trade  or  com- 
merce, it  was  immaterial  whether  sadi  restraint  was  reason- 
able or  unreasonable.  It  is  asserted  that  the  trial  judge 
followed  this  view  of  the  law  in  holding  that  the  combina- 
tion in  question  was  in  violation  of  the  statute  and  that  his 
ruling  in  this  regard  was  error.  I  am  unable  to  diseover 
the  ruling,  exception  or  assignment  of  error  which  supports 
this  contention  or  presents  this  question.  As  the  evidence  of 
the  unlawful  oonspira<7  is  in  writing,  there  was  no  contro- 
verted fact  regarding  its  terms.  Clearly  it  was  the  duty  of 
tiie  court  and  not  of  the  jury  to  ocmstrue  this  uncontradkted 
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eyidenoe.    The  only  question  of  fact  which  it  was  necesBary 
to  determine,  in  order  properly  to  interpret  the  agreonent 
betwem  the  carriers,  was  sobmitted  to  the  jury  with  dear 
and  careful  instructions.   The  judge  diarged  as  follows: 

"  Now  the  ri^t  of  recoTery  her^n  depends  upon  wbetliar  the  rate 
charged  the  plaintiffs  was  reasonahle  or  onreasonahle*  and  if  it  was 
nnreasonahle,  all  the  defoidants,  by  their  unlawful  comblnatloii  In 
restraint  of  trade,  coerce  or  compel  the  plaintiff^  to  pay  a  rate  greater 
than  a  reasonable  rate,  simply  to  effectuate  the  primary  purpose  of 
the  ocmibination*  namely,  to  prevent  competition  in  the  transportation 
of  merchandise.  •  •  •  Now,  gentlemen,  notwithstanding  the  fact 
that  I  have  stated  to  you  as  matter  of  law  that  this  was  a  combine- 
tion  forbidden  by  the  Sherman  Act,  the  question  submitted  to  you 
is  whether  the  rate  was  reasonable  or  unreasonable,  and  that  is  a 
questi<m  to  be  determined  by  you,  and  it  is  f6r  you  to  say  whether  the 
10  per  cent  was  charged  to  coerce  the  plaintiffs  to  patronize  the  same 
ships  or  not  *  *  *  If ,  in  your  judgment,  the  rate  charged  by  these 
lines  during  this  period  of  time  was  not  ezcessiye,  if  it  was  reasonable 
and  Just,  in  view  of  the  conditions  and  circumstances  to  which  I  will 
refer  hereafter,  then  that  »ids  the  case,  and  you  will  pay  no  further 
attention  to  any  of  the  questions  here  inyolyed,  f6r  in  that  event,  your 
verdict  will  be  for  the  defendants." 

There  is  much  more  to  the  same  effect  but  the  foregoing  is 
sufficient 

The  language  of  the  court  seems  almost  prophetic  of  the 
rule  of  the  recent  decisions  of  the  Supreme  Court  If  the 
Standard  Oil  and  Tobacco  decisions  had  been  before  him 
while  delivering  the  charge,  it  is  not  easy  to  see  how  the 
judge  could  have  followed  them  more  accurately.  We  have, 
then,  a  combination  which  the  jury  has  found  restrained 
trade  by  the  imposition  of  excessive  and  unreasonable 
charges.  In  other  words,  a  combination  forbidden  by  the 
law,  whether  the  "  rule  of  [688]  reason  "  be  or  be  not  ap- 
plied. No  one  pretends  that  any  new  facts  will  be  presented 
at  a  new  trial.  Should  one  be  ordered,  the  case  will  appear 
for  a  third  time  in  this  court  upon  the  same  facts  and  we 
will  then  have  to  render  a  decision  which  should,  in  my  judg- 
ment, be  rendered  now. 

In  its  last  analysis,  the  question,  whether  the  agreement  in 
controversy  is  within  the  prohibition  of  the  Sherman  Act 
(Act  July  2, 1890,  c.  647, 26  Stat  209  [U.  &  Comp.  St  1901, 
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p.  8200]  ) ,  is  one  of  law  for  the  court  and  should  be  answered 
without  further  delay.  The  alleged  error  c(Hisidered  by  the 
majority  is  not  presented  by  the  record  but,  even  if  it  were, 
the  question  is  one  of  law  which  should  be  disposed  of  by 
the  court  <m  the  present  record. 


[631]  STEELE  v.  UNITED  FRITIT  CO.  ET  AL. 

(Circuit  Court,  B.  D.  Loaisiana.    June  12, 1911.) 
[190  Fed.  Bep.,  631.] 

Monopolies  (S  24) — ^Acquisition  of  Contbol  of  Comfeting  Oobpora- 
TioNB — FoBKiON  CoMMKBCE. — ^Evidence  held  to  warrant  findings  that 
defendant  fmlt  company,  engaged  in  foreign  commerce,  acquired  a 
controlling  interest  In  a  competing  steamship  corporation  to  control 
its  operation,  prevent  competition  and  the  increase  of  its  businefls 
by  the  addition  of  new  capital,  and  that  a  subsequent  sale  of  such 
stock  to  Indiyiduals  was  formal  only,  and  not  intended  in  good  faith 
to  diyest  the  fruit  company  of  Its  control,  authorizing  an  injunction 
restraining  It  qt  the  purchasers  from  yotlng  the  stock  in  the  fmlt 
eompanj'a  Interest 

[EW.  Note—For  other  cases,  see  Monopolies,  Cent  Dig.  I  17;  Dec 
Dig,  fi  24.1 

Monopolies  (S  21)— Ptjechask  of  Stock — VALinrrY. — Purchase  by 
one  corporation  engag<?d  In  foreign  commerce  of  a  controlling  in- 
terest In  the  stock  of  a  competing  company  similarly  engaged,  for 
the  pnrpnse  of  ellmtnatinK  competition,  though  Inyalid  in  so  far  as 
the  right  to  vote  the  Btock  is  concerned,  does  not  tnyalldate  the  stock 
so  as  to  preclude  the  purchasing  company  from  transferring  the 
wime  to  another  in  good  faith,  and  conferring  the  right  to  vote  the 
stock  so  transferred  on  the  purchaser  in  case  the  transfer  is  with- 
out auapielon  of  retained  control,  and  the  purchaser  is  not  other- 
'srlse  prohibited  by  law  from  voting  the  stock. 

[Ed*  Note.— For  other  cases,  see  Monopolies,  Dec.  Dig.  I  21. 
Eights  and  liabilities  of  parties  contracting  with  trusts  or  combi- 
nations  In  restraint  of  trade,  see  note  to  Chicago  Wall  Paper  Mills 
t?.  General  Paper  Co.,  78  C.  C  A.  612.] 

In  Equity*  Bill  by  Frederick  M.  Steele  against  the  United 
Fruit  Company  and  others.  On  exceptions  to  the  report  of 
tie  master.    Overruled. 
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E.  D.  Owen,  W.  L.  Hughes,  and  Bouse,  OramJt  and  Chw^ 
for  oomplainant 

Howe,  Femner,  Spenoer  and  Cocke,  for  United  Fruit 
Company. 

Dufour  and  Dufour,  for  Charles  and  Jacob  Weinberger. 

Fofrrar,  Jonas,  Ooldshorougk  and  Goldberg,  for  Bluefields 
Steamship  Company. 

FoffTER,  District  Judge. 

On  December  8,  1909,  Frederick  M.  Steele,  a  stockholder 
of  the  Bluefields  Steamship  Company,  filed  his  bill  against 
the  United  Fruit  Company,  against  Andrew  W.  Preston, 
Minor  C.  Keith,  and  Bradley  W.  Palmer,  its  president,  vice 
president,  and  secretary,  respectively,  against  Crawford  H. 
Ellis,  its  agent  in  New  Orleans,  against  the  president  and 
other  officers  of  the  Bluefields  Steamship  Company,  and 
against  Charles  and  Jacob  Weinberger.  The  bill  is  volumi- 
nous, and  sets  up  generally  that  the  United  Fruit  Company 
is  an  unlawful  combination ;  that,  having  acquired  the  ma- 
jority of  the  stock  of  the  Bluefields  Steamship  Company,  it 
had  thereby  controlled  it  for  the  purpose  of  suppressing 
competition  with  itself  and  to  create  a  monopoly,  in  viola- 
ti(m  of  the  laws  of  [632]  Louisiana  and  of  the  United  States; 
that  the  United  Fruit  Company  had  no  capacity  to  take 
title  to,  nor  right  to  hold  and  vote,  the  stock  of  the  Blue- 
fields  Company;  that  it  had  assigned  all  of  its  stock  to 
Charles  and  Jacob  Weinberger,  one-half  to  each,  and  that 
the  assignment  was  fraudulent  and  a  sham  and  was  only  to 
oiable  the  Weinbergers  to  vote  the  stock  in  the  interest  of  the 
United  Fruit  Company  and  according  to  its  instructions,  f(^ 
the  purpose  of  continuing  its  control  of  the  Bluefields  Steam- 
ship Company.  The  bill  also  sets  out  a  number  of  specific 
acts,  violative  of  the  neutrality  laws  of  the  United  States, 
alleging  the  same  to  be  intentionally  and  fraudulently  done 
en  the  part  of  the  officers  of  the  Bluefields  Company  at  the 
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instance  of  the  United  Fruit  Company,  for  the  purpose  of 
causing  the  Bluefields  Company  to  lose  a  valuable  conces- 
sion in  Nicaragua,  to  wit,  the  right  to  exclusive  navigation  of 
the  Escondido  river.  The  bill  also  charges  fraudulent  mis- 
management generally  against  the  officers  of  the  Bluefieldi 
Company,  at  the  instance  of  and  for  the  benefit  of  the  United 
Fruit  Company,  and  prays  that  the  United  Fruit  CcHupany 
and  Charles  and  Jacob  Weinberger  be  enjoined  from  claim- 
ing any  right,  title,  or  interest  in  the  said  stock,  from  inter- 
fering in  any  way  with  the  business  of  the  Bluefields  Steam- 
ship Company,  and  from  voting  the  stock  at  any  meeting, 
and  that  a  receiver  be  appointed  pending  the  litigation.  On 
this  application,  in  view  of  the  extraordinary  allegations  of 
the  bill,  and  of  the  war  then  raging  in  Nicaragua,  a  receiver 
was  appointed  for  what  legal  effect  the  appointment  might 
have,  but  he  was  ordered  not  to  take  physical  possession.  On 
December  8, 1909,  an  amended  bill  was  filed,  which  amplified 
the  allegations  of  the  original  bill.  On  January  17,  1910, 
Simon,  Emanuel,  and  Adolph  Steinhardt,  also  stockholders 
of  the  Bluefields  Steamship  Company,  filed  a  cross-bill,  pray- 
ing for  substantially  tiie  same  relief  as  Steele,  and  on  the 
same  date  Adolph  Segal  filed  an  intervention,  joining  the 
complainant,  Steele,  and  praying  for  the  same  relief.  In 
due  course  the  defendants  filed  answer,  denying  the  allega- 
tions of  the  bill  and  other  pleadings  and  affirming  the  good 
faith  of  the  sale  and  transfer  of  the  United  Fruit  Company's 
stock  to  the  Weinbergers.  After  a  hearing,  the  appointment 
of  the  receiver  was  maintained,  and  he  was  directed  to  take 
charge  of  all  the  assets  of  the  Bluefields  Steamship  Com- 
pany,  and  the  preliminary  injunction  issued  as  prayed  for. 
The  case  was  then  referred  to  a  master  to  take  the  evidence 
and  report  his  findings  of  fact  and  conclusions  of  law  there- 
on, and  is  now  before  me  on  final  hearing  on  exceptions  to 
his  report. 

The  proceedings  before  the  master  took  a  wide  range,  but 
in  his  able  and  painstaking  report  he  has  endeavored  to  deal 
specifically  with  all  of  the  contentions  of  the  parties  and  to 
find  the  facts  with  particularity,  those  collateral  as  well  as 
those  material  to  the  main  issues.    The  mastar  reduced  his 
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conclusions  to  some  51  special  findings  of  fact  To  these 
facts  the  defendants  have  filed  87  exceptions,  divided  into 
many  sabheads,  and  the  complainants  have  filed  some  17  ex- 
ceptions, llie  exceptions  to  the  master's  report  are  largely 
to  his  findings  of  collateral  facts,  and  principally  to  his  de- 
ductions therefrom.  Some  are  directed  only  at  his  choice  of 
language,  and  others  com  [683]  plain  that  he  did  not  find 
the  facta  regarding  incidental  transactions  more  in  detail. 
Had  counsel  followed  the  better  practice  of  filing  their  ex- 
ceptions before  the  master^  doubtless  he  would  have  corrected 
his  report  to  conform  more  nearly  to  their  views.  Most  of 
the  exceptions  are  unimportant  and  need  not  be  further  no- 
ticed.   Those  I  consider  material  will  be  referred  to  later. 

It  is  undisputed,  however,  that  the  Bluefields  Steamship 
Company  was  organized  December  28,  1897,  as  a  Louisiana 
corporation,  with  an  authorized  capital  stock  of  $100,000,  all 
of  whidi  was  issued  before  January  1,  1899;  that  the  com- 
pany was  engaged  in  the  banana  importing  business  from 
Bluefields,  Nicaragua,  to  the  United  States;  that  the  United 
Fruit  Omipany  was  incorporated  March  30,  1899,  under 
the  laws  of  New  Jersey,  and  in  June,  1899,  entered  into  com- 
petition with  the  Bluefields  Steamship  Company,  operating 
one  ship  a  week  from  Bluefields;  that  on  September  20, 1899, 
the  United  Fruit  Company  consolidated  with  six  other  New 
Jersey  corporations,  all  engaged  in  the  fruit  business,  and 
Messrs.  Andrew  W.  Preston,  Minor  C.  Keitii,  and  Bradley 
W.  Palmer  became,  respectively,  its  president,  vice  president, 
and  secretary,  as  well  as  directors;  that  in  October,  1899, 
after  the  said  consolidation,  the  United  Fruit  Company  ac- 
quired, in  the  name  of  its  president,  one-half  of  the  out- 
standing stock  of  the  Bluefields  Steamship  Company — 500 
shares — ^and  at  the  same  time  there  was  assigned  to  him  an 
additional  share  for  voting  purposes;  that  the  said  compe- 
tition ceased,  and  three  employees  of  the  United  Fruit  Com- 
pany were  elected  directors  of  the  Bluefields  Company,  the 
board  consisting  of  six  members,  and  so  maintained  con- 
tinuously until  1907,  during  all  of  which  time  the  United 
Fruit  COTipany  or  its  officers  controlled  the  election  of  all  the 
directors  of  the  Bluefields  Company  by  a  dear  majiurity  vote 
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of  all  the  capital  stock  in  existence;  that  on  August  31, 1907, 
the  United  Fruit  Company  disposed  of  4  shares  of  its  stcxkj 
and  its  three  employees  resigned  from  the  board  of  the  Blue- 
fields  Steamship  Ciompany,  but  the  United  Fruit  Omipany 
continued  to  vote  its  stock,  and  all  elections  for  officers  of 
the  Bluefields  Company  were  unanimous;  that  in  1909,  be- 
fore this  suit  was  filed,  the  United  Fruit  Company  purchased 
70  additional  shares  of  the  stock  of  the  Bluefields  Steamship 
Company,  which  gave  it  53  per  cent  of  all  the  stock  of  the 
company  issued. 

[1]  From  these  facts  the  conclusion  is  irresistible  that  the 
object  of  the  United  Fruit  Company  in  first  acquiring  the 
stock  was  to  control  the  competition  of  the  Bluefields  Steam- 
ship Company,  and,  no  matter  what  may  have  been  its  in- 
tention during  the  period  between  1907  and  1909,  with  the 
acquisition  of  the  additional  stock  in  September,  1909,  the 
power  of  absolute  control  returned,  and  it  is  plain  that  the 
injunction  should  be  perpetuated  against  the  United  Fruit 
Company,  if  it  has  now  any  interest  in  the  Bluefields  Com- 
pany's stock.  Factors^  dk  Traders^  Ins.  Company  v.  New 
Harbor  Protection  Patrol^  37  La.  Ann.  238;  State  ex  reh 
Jackson  V.  Nevyman^  51  La.  Ann.  838,  25  South.  408,  72  Am. 
St.  Rep.  476;  Northern  Securities  Company  v.  United  States^ 
198  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679.  It  appears, 
however,  that  the  United  Fruit  Company,  on  September  15, 
[684]  1909,  transferred  all  of  its  Bluefields  Company  hold- 
ings to  Charles  and  Jacob  Weinberger  by  a  written  contract, 
which  was  amended  on  December  31,  1909,  while  the  litiga- 
tion was  pending. 

The  undisputed  facts  relevant  to  this  transfer  are  as  fol- 
lows :  Charles  and  Jacob  Weinberger  became  stockholders  in 
the  Bluefields  Steamship  Company  at  its  formation  and 
owned,  together  with  a  third  brother,  one-third  of  its  capital 
stock.  They  were  active  in  securing  control  of  the  corpora- 
tion for  the  United  Fruit  Company,  and  sold  it  one-half  of 
their  stock  in  October,  1899.  Charles  Weinberger  was  put 
in  sole  charge  of  the  New  Orleans  division  of  the  Fruit  Dis- 
patch Company,  a  subsidiary  corp<M*ation  of  the  United 
Fruit  Company  controlled  by  it,  in  June,  1902,  and  is  still 
so  employed.    Jacob  Weinberger  had  no  active  amnection 
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vntb  the  fruit  businefis  in  Niearagaa  from  June,  1905,  to 
September,  1909,  and  he  was  then  engaged,  over  the  protest 
of  some  of  the  minority  stockholders,  to  go  to  Nicaragua 
merely  to  look  into  the  i^airs  of  the  Bluefields  C!ompany  and 
make  a  report,  at  a  salary  of  $416.67  per  month.  In  the  early 
part  of  1909  the  United  Fruit  Company  was  advised  by  its 
counsel  that  it  probably  could  not  vote  any  of  the  Bluefields 
stock  standing  in  its  name  and  in  the  name  of  its  officers. 
Jacob  Weinberger  learned  of  this  advice,  and  tried  to  buy  all 
of  its  Bluefields  stock,  but  was  unsuccessf  uL  As  early  as 
December,  1906,  Charles  and  Jacob  Weinberger  were  unable 
to  pay  their  debts,  and  in  August,  1909,  while  still  apparently 
insolvent,  all  of  their  Bluefields  stock,  which  was  then 
pledged  to  the  State  National  Bank,  with  the  exception  of 
38  shares,  was  sold  by  the  liquidators  of  the  bank  to  Steele 
with  the  knowledge  of  Charles  Weinbei^r  and  without 
objection  an  his  part.  At  about  the  same  time  Steele  began 
buying  Bluefields  stock  in  August,  1909,  the  local  manager 
and  local  attorney  of  the  United  Fruit  Company  suggested 
to  the  Weinbergers  that  they  might  make  arrangements  for 
buying  the  United  Fruit  Company's  stock,  and  by  the  agree- 
ment of  September  15th  the  United  Fruit  Company  trans- 
ferred to  the  Weinbergers  686  shares  of  Bluefields  stock  for 
the  price  of  $450  a  share,  and  further  agreed  to  deliver  and 
sell  to  th^n  70  additional  shares  at  the  same  price.  The 
United  Fruit  Company  was  compelled  to  buy  the  70  addi- 
tional  shares  for  cash,  and  paid  more  for  them  than  it  sold 
them  for.  The  stock  transferred  constituted  58  per  cent  of 
all  of  the  stock  of  the  Bluefields  Steamship  Company.  The 
sale  was  made  on  terms  of  10  years'  credit,  payable  in  equal 
annual  installments,  no  cash  was  paid  at  all,  and  the  United 
Fruit  Company  retained  the  right  to  rescind  the  sale  at  any 
time.  The  Weinbergers  on  their  part  agreed  that  the  voting 
power  of  the  stock  should  be  used  to  elect  a  director  nom- 
inated by  the  United  Fruit  Company  and  to  amend  the 
charter  so  that  the  directors  and  other  officers  would  hold 
<^ce  at  the  will  of  the  stockholders,  and  that  all  of  their  acts 
should  require  the  ratification  of  a  majority  of  the  stock* 
headers;  that  no  extraordinary  or  unusual  indebtedness 
should  be  incurred  except  with  the  consent  of  this  director, 
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the  president,  or  vice-president  of  the  United  Fruit  Com- 
pany; that  the  capital  stock  should  not  be  increased  or  di- 
minished except  by  consent  in  writing  of  the  president,  or 
the  vice-president,  [635]  or  the  executive  committee  of  the 
United  Fruit  Company.  During  the  pendency  of  this  suit, 
the  parties  amended  this  agreement  with  the  view  to  eliminate 
all  clauses  supposed  to  be  objectionable  to  the  court,  but  the 
sale  still  r^nains  as  one  entirely  on  ten  years'  credit,  with  a 
provision  for  foreclosure  and  sale  of  the  stock  without  judi- 
cial proceedings  on  default  of  any  payment  of  principal  or 
interest,  or  in  the  event  of  the  purchasers'  bankruptcy. 

With  regard  to  this  transfer,  the  master  found,  as  evi- 
denced by  his  twenty-first,  fortieth,  and  forty-first  findings 
of  fact,  that  the  sale  to  the  Weinbergers  was  coupled  with 
the  retained  control  of  the  voting  power  of  the  stock  in  the 
United  Fruit  Company,  and  that  its  purpose  was  to  vest  the 
control  of  the  Bluefields  Steamship  Company  in  a  stock- 
holder under  obligations  to  the  United  Fruit  Company,  one 
that  could  be  relied  upon  to  carry  out  its  wishes,  and  that  it 
did  not  divest  the  United  Fruit  Company  of  the  control  of 
its  756  shares  referred  to,  and  was  not  intended  by  the  par- 
ties to  do  so.  The  defendants  have  excepted  to  the  master's 
said  findings  of  fact  on  the  ground  that  the  uncontradicted 
and  unimpeached  testimony  of  all  the  parties  to  the  transac- 
ticm  shows  that  it  was  a  real  transfer,  and  was  intended  by 
all  of  the  parties  to  divest  the  United  Fruit  Company  both 
of  its  ownership  and  control  of  the  stock. 

It  is  difficult,  to  my  mind,  to  conceive  how  a  more  complete 
control  could  be  retained  or  exercised  than  was  contemplated 
by  the  original  agreement.  Conceding  that  it  was  the  inten- 
ticm  of  the  United  Fruit  Ccmipany  to  transfer  to  the  Wein- 
bergers the  complete  ownership  of  the  stock  at  the  expira- 
tion of  the  credit  period,  it  is  manifest  that,  without  the  con- 
sent of  the  United  Fruit  Company,  there  was  no  possibility 
of  the  Bluefields  Steamship  Company  increasing  or  expand- 
ing its  business,  or  attracting  new  capital,  and  all  the  time 
the  power  to  control,  or  even  entirely  eliminate  it,  was  in  the 
hands  of  the  United  Fruit  Company.  And  the  amendment 
of  December  81  does  not  materially  diange  the  situation, 
for  unless  the  Weinbergers  paid  some  $51,000  in  principal 
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•nd  interast  at  the  end  of  the  first  year  the  United  Fruit 
Company  could  foreclose.  In  the  preceding  ten  years  the 
Bluefidds  Company's  profits  had  averaged  about  $60,000  a 
year,  and  on  the  same  basis  the  Weinbergers'  share  would  not 
be  oyer  $32,000.  They  were  insolvent,  and  in  the  ordinary 
course  of  events  they  could  not  have  met  this  payment  In 
view  of  all  the  circumstances  peculiar  to  this  transaction 
and  the  relationship  of  the  parties,  the  physical  and  other 
facts  may  well  outweigh  the  testimcmy  of  the  parties,  con- 
ceding to  them  the  utmost  good  faith,  for  the  agreement,  if 
allowed  to  stand,  would  have  to  be  interpreted  by  them,  and 
the  deep  obligation  of  the  purchasers  to  the  United  Fruit 
Company  would  necessarily  lead  them  to  conform  to  its 
wishea  It  is  certain  that  the  United  Fruit  Company  could 
not  vote  the  stock  held  in  its  name,  and  two  courses  were 
open  to  it:  One,  to  retain  it  quiescent,  and  the  other  to  divest 
itself  entirely  of  its  ownership  and  control.  If  it  intended 
to  do  the  latter,  it  was  not  its  concern  who  might  control 
the  Bluefields  Company,  and  therefore  the  mere  fact  that, 
in  order  to  deliver  a  clear  majority,  it  bought  stock  for  cash, 
which  it  subsequently  sold  for  a  smaller  price  on  credit  to 
two  of  its  dose  [636]  friends,  who  were  at  the  time  insolvent, 
indicates  very  plainly  the  real  reason  for  making  the 
transfer. 

It  is  due  to  the  defendants  to  say,  however,  that  complain- 
ants failed  to  prove  the  allegations  of  the  bill,  charging 
intentional  violations  of  the  neutrality  laws,  and  the  master 
undoubtedly  so  intended  to  hold  in  his  thirty-fifth  finding. 
But  I  do  not  consider  these  allegations  material  to  the  issues 
now  before  me,  nor  did  I  so  consider  them  at  the  time  of 
confirming  the  receiver's  appointment. 

There  appears  to  be  evidence  to  sustain  all  of  the  master's 
findings  of  fact,  though  I  have  not  examined  with  particu- 
larity those  matters  not  bearing  directly  on  the  main  issues 
before  ma  The  findings  of  a  master  are  entitled  to  great 
weight,  especially  when  he  has  seen  and  heard  the  witnesses, 
and  I  am  not  disposed  to  disturb  the  findings  in  this  case. 

[2]  I  am  not  called  upon  to  say  anything  further  at  pres- 
ent, but  for  the  information  of  the  master  and  the  parties  I 
had  perhaps  better  express  my  opinion  as  to  all  the  points 
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raised.  It  has  been  urged  with  great  eamestnesB  and  vigor 
by  counsel  for  complainants  that  the  contract  by  which  the 
United  Fruit  Company  acquired  its  stock  was  illegal,  and 
it  acquired  nothing;  that  the  stock  standing  in  its  name  is 
void  and  it  can  transfer  nothing,  and  that  in  any  event,  not 
having  the  right  to  vote  the  stock,  it  could  not  transfer  the 
right  to  a  purchaser.  It  may  be  that  such  a  solution  of  the 
trust  problem  is  desirable,  but  I  cannot  see  my  way  clear  to 
adopt  complainants'  contentions  in  the  absence  of  a  positive 
statute,  especially  in  view  of  the  expresmons  of  the  Supreme 
Court  in  the  cases  of  Harrvnum  v.  Northern  Securities  Cam^ 
pony,  197  U.  &  298,  26  Sup.  Ct  498,  49  L.  Ed.  789,  the 
UrUied  States  v.  Standard  OH,  221  U.  S.  1,  81  Sup.  Ct  502, 
55  L.  Ed.  619,  and  the  United  States  v.  American  Tobacco 
Company,  221  U.  S.  106,  81  Sup.  Ct.  682,  65  L.  Ed.  663,  re- 
cently decided.  The  authorities  cited  by  complainants  would 
perhaps  be  persuasive  if  their  first  premise  was  correct,  but 
the  Supreme  Court  has  clearly  drawn  the  distinction,  thin 
though  it  may  be,  between  unlawful  contracts  and  those  in- 
cidental and  collateral  to  them.  The  contract  of  sale  by 
which  the  United  Fruit  Company  acquired  this  stock  was  not 
of  itself  illegal  and  it  undoubtedly  acquired  the  ownership 
subject  to  the  restrictions  the  law  has  placed  upon  its  use. 
Continental  WaU  Paper  Company  v.  Voigt,  212  U.  S.  288, 
29  Sup.  Ct  280,  58  L.  Ed.  486;  Connolly  v.  Union  Sewer 
Pipe  Company,  184  U.  S.  640, 22  Sup.  Ct  481,  46  L.  Ed.  679. 

I  therefore  must  hold  that  the  United  Fruit  Ccwnpany  has 
the  right  to  dispose  of  its  stock,  and  the  purchaser  will  be 
entitled  to  vote  it,  provided  the  transfer  is  entirely  without 
suspicion  of  retained  control,  and  he  is  not  otherwise  pro- 
hibited by  law  to  do  so. 

The  exceptions  to  the  master's  report  will  be  overruled, 
and  in  accordance  with  his  recommendaticxis  there  wiU  be  a 
decree,  dissolving  the  preliminary  injunction  herein,  so  as 
to  permit  the  holding  of  an  election  of  officers  of  the  Blue- 
fields  Steamship  C(Hnpany,  but  maintaining  it  in  all  other 
respects,  and  ordering  said  election  to  be  held  before  the 
master  and  under  his  omtrol,  the  receiver  to  be  maintained 
and  jurisdiction  to  be  retained  by  the  court  until  further 
orders. 
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[178]  UNITED  STATES  v.  STANDARD  SANITABY 
MFG.  CO.  ET  AL. 

(dnmit  Court,  D.  Maryland.    October  18,  1011.) 

[101  Fed.  Rep.,  172.] 

MoNOPOLncs  (§  17) — ^Anti-Tbust  Act — Gontbacts  in  RBSTBAnrr  or 
Traob. — Sixteen  corporatlonB^  prodacing  78  per  cent,  of  all  the 
sanitary  ^lameled  iron  ware,  such  as  bath-tubs,  sinks,  etc,  made 
in  the  United  States,  by  mutual  agreement  previously  made,  entered 
into  contracts  by  which  they  bound  themselves  to  sell  only  certain 
grades  of  the  ware  only  at  prices  and  on  terms  fixed  in  schedules 
attached,  or  by  a  committee,  and  only  to  Jobbers  who  should  sign 
the  resale  contract  prepared  by  them.  Such  contract  was  signed 
by  80  per  cent  of  the  jobbers  in  the  United  States,  and  bound  them 
to  purchase  only  from  some  one  of  the  16  manufacturers,  and  to 
bAI  only  at  prices  named  in  their  resale  price  lists.  Heldt  that  such 
contracts  ^tered  into  by  the  manufacturers  were  solely  for  the  pur- 
pose of  fixing  prices  and  destroying  competition,  and  constituted  a 
combination  In  restraint  of  Interstate  commerce,  and  an  attempt 
to  monopolize  such  conmierce,  which  was  unlawful,  as  in  yiolatlon 
of  Sherman  Anti-Trust  Act  July  2.  1890,  c.  647.  «  1,  2,  26  Stat  200 
(U.  S.  Comp.  St  1001,  p.  3200). « 

[Bd.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  1 13 ;  Dec. 
Dig.  f  17.] 

Monopolies  <I  14) — ^Anti-Trtjst  Act — Illegality  of  Contracts — 
Restbaint  of  Competition. — ^Where  the  necessary  effect  of  an  agree- 
ment betwe^i  manufacturers  is  clearly  to  restrain  interstate  trade 
within  the  purview  of  Sherman  Anti-Trust  Act  July  2,  1800,  c.  647, 
26  Stat  200  (U.  S.  Comp.  St  1901,  p.  3200),  it  cannot  be  taken  out 
of  the  category  of  the  unlawful  by  general  reasoning  as  to  its  ex- 
pediency or  nonexx>ediency  or  the  wisdom  or  want  of  wisdom  of 
the  statute. 
[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Dec.  Dig.  f  14.1 

[17S1  Monopolies  (•  14)— Anti-Tbust  Act— Combinations  in  Re- 
stbaint   OF    INTEBSTATE    COMMEBGE — EfFBOT    OF    USE    OF    PaTENTD> 

Devioe. — ^A  combination  between  a  large  majority  of  the  manufac- 
turers of  enameled  iron  ware  in  the  United  States  for  the  purpose  of 
fixing  prices,  and  which  is  clearly  in  restraint  of  interstate  trade,  is 
not  saved  from  illegality  under  the  Sherman  Anti-Trust  Act  July  2, 
1800,  c  647,  «  1,  26  Stat  200  (U.  S.  Comp.  St  1001,  p.  3200),  by  the 
fact  that  the  contracts  creating  the  combination  were  embodied  in 
Ileuses  to  its  members  to  use  a  patented  automatic  dredger,  which 
was  a  useful  and  time-saving  tool  used  in  finishing  the  ware  to 

«  Syllabus  copyrighted,  1012,  by  West  Publishing  Co. 
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sprinkle  the  last  two  or  more  coats  of  powdered  enamel  on  the 
heated  iron;  the  ware  itself  being  unpatented,  and  the  enameling 
being  but  (me  of  several  operations  required  in  its  production,  to 
which  operation  even  the  patented  dredger  was  not  essential,  but 
merely  an  improTement  on  the  hand  operated  dredgers  of  the  prior 
art,  still  in  use  in  some  factories. 

[Ed.  Note. — For  other  cases^  see  Monopolies,  Dec  Dig.  i  14.] 

Monopolies  (i  8) — ^Anti-Tbust  Act — ^Use  of  Patented  Abtiolb. — ^In 
spite  of  the  Sherman  act,  the  patentee  may  monopolise  for  the  term 
of  his  patent  the  thing  which  he  or  his  assignor  invented.  If  by 
the  common  law,  or  the  statutes  of  a  state,  or  by  the  enactments  of 
Ck)ngre8s,  men  are  forbidden  to  restrain  trade  or  to  monopolize  it, 
a  patentee  may  not  restrain  trade  or  attempt  to  monopolise  it  to 
anything  except  that  which  is  covered  by  his  patent 

[Ed.  Note. — ^Tor  other  cases,  see  Monopolies,  Dec  Dig.  8  8.1 

MoNOPOUss  (§  24)— Anti-Tbust  Act — Suit  to  Enjoin  Violation— 
Pendenot  of  Criminal  Pboseoution. — ^Unless  in  an  exceptional  case, 
a  federal  court  of  equity  will  not  postpone  the  hearing  and  decision 
of  a  suit  brought  by  the  United  States  under  Sherman  Anti-Trust 
Act  July  2,  1890,  c  647,  8  4,  26  Stat  200  (U.  S.  Comp.  St  1001,  p. 
8201),  to  ^oin  violation  of  the  act  to  await  the  determination  of 
a  criminal  prosecution  against  some  of  the  same  defendants  based 
on  the  same  alleged  violations. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  8  24.1 

GOMMEBOE     (8    40) — INTEBSTATB    Ck)MMEBOE — WHAT    CONSTITUTES.— A 

manufacturing  company  which  makes  its  product  in  one  state  and 
stores  It  in  warerooms  in  other  states,  where  it  is  sold,  the  trade 
extending  over  several  states,  is  engaged  in  interstate  commerce. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent  Dig.  88  20,  30 ; 
Dec  Dig.  8  40.] 
Monopolies  ( 8  24) — ^Anti-Tbust  Act — Suit  fob  Violation — ^Pabtixs.— 
Officers  of  corporations  which  entered  into  an  illegal  combination  In 
restraint  of  interstate  commerce,  who  personally  toolc  no  part  in 
the  formation  of  such  combination,  are  not  proper  parties  defendant 
in  a  suit  against  the  corporations  for  an  injunction  under  Sherman 
Anti-Trust  Act  July  2, 1800,  c  647,  8  4,  26  Stat  200  (U.  S.  Comp.  St 
1001,  p.  3201). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec  Dig.  8  24.] 

Goif,  Circuit  Judge,  dissoiting. 
Patents  (8  1) — Definition. — A  patent  is  a  grant  of  a  right  to  ex- 
clude all  others  from  maldng,  using,  or  selling  the  invention  cov- 
ered by  it 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  8  1;  Dec 
Dig.  8  1. 

For  other  definitions,  see  Words  and  Phrasesi  toL  6,  pp.  6228- 
6281;  vol.  8,  p.  774&1 
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In  Equity.    Suit  by  the  United  States  against  the  Stand- 
ard Sanitary  Manufacturing  Company  and  others.    On  final 
hearing.    Decree  for  complaint 

[174]  Edwin  P.  OrosvenoTj  John  Philip  HiU^  and  James 
A.  FowleTj  for  the  United  States. 

Herbert  Noble,  William  L.  Marbury,  and  HartweU  P. 
Heathy  for  Standard  Sanitary  Mfg.  Co.  and  others. 

Robert  B.  Honeyman,  for  Colwell  Lead  Co. 

Before  Goff  and  PRrrcHAKD,  Circuit  Judges,  and  Rose, 
District  Judge. 

Rose,  District  Judge. 

The  United  States  brings  this  suit.  It  will  be  called  the 
government.  Its  petition  is  filed  under  the  fourth  section  of 
the  Sherman  Anti-Trust  Act.  It  charges  that  the  defendants 
have  violated  the  first  and  second  sections  of  that  act  It 
says  that  they  have  conspired  to  restrain  interstate  trade  in 
sanitary  enameled  iron  ware,  and  have  attempted  to  mo- 
nopolize such  trade  therein.  All  the  defendants  are  con- 
cerned in  making  and  selling  that  ware.  It  is  made  of  cast 
iron.  It  is  coated  with  enamel.  It  has  the  appearance  of 
being  porcelain  lined.  Bath-tubs,  lavatories,  closet-bowls, 
and  tanks,  sinks,  and  urinals  are  among  the  more  important 
articles  made  of  it.    It  will  be  referred  to  as  the  ware. 

There  are  50  defendants.  Sixteen  are  corporations.  They 
will  be  called  the  corporate  defendants.  Thirty-four  are  in- 
dividuals. They  are  styled  individual  defendants.  One  of 
them  is  EJdwin  L.  Wayman.  With  him  each  of  the  corporate 
defendants  made  an  agreement.  These  agreements  the  gov- 
ernment says  restrain  trade  in  the  ware,  and  attempt  to  mo- 
nopolize it.  The  other  38  individual  defendants  are  officers 
of  the  corporate  defendants.  The  government  charges  that 
they  each  were  among  the  persons  who  knowingly  caused  the 
corporate  defendants  to  do  that  of  which  it  complains. 
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These  16  agreements  were,  with  exceptions  to  be  mentioned, 
identical  in  their  language.  At  least  15  of  the  16  corporate 
defendants  had  directly  or  indirectly  taken  part  in  drafting 
the  common  form.  They  were  executed  by  nearly  ^11  the 
corporate  defendants  on  the  same  day  and  at  the  same  place. 
No  defendant  entered  into  the  agreement  without  knowing 
that  at  least  13  of  the  other  corporate  defendants  had  exe- 
cuted it,  or  intended  so  to  do.  Without  this  knowledge  no 
one  of  them  would  have  become  a  party  to  it  Each  of  these 
agreements  is  in  the  form  of  a  license  granted  by  Wayman 
accepted  by  a  corporate  defendant.  The  patents  under  which 
the  licenses  purported  to  be  granted  were  first  put  into  Way- 
man's  name  two  days  before  most  of  the  agreements  were 
executed.  The  terms  of  the  agreements  had  ben  definitely 
settled  at  least  two  weeks  earlier.  There  were  three  patents. 
They  all  were  for  automatic  dredgers.  A  dredger  is  a  tool 
used  in  the  enameling  step  of  making  the  ware.  The  licenses 
were  granted  for  a  period  of  two  years,  beginning  June  1, 
1910.  Each  licensee  promised  on  the  5th  day  of  each  montii 
to  pay  $5  a  day  for  each  furnace  used  by  it  for  the  making 
of  the  ware  during  the  preceding  month.  Wayman  [176] 
undertook  that  he  would  three  months  later  pay  back  $4  out 
of  every  $5.  This  undertaking  was  conditioned  upon  the  li- 
censee having  in  the  meantime  done  all  he  had  agreed  to  do. 
There  are  about  25  working  days  a  month.  Wayman  on 
the  5th  of  every  month,  therefore,  received  $125  for  each 
furnace  continuously  operated  during  the  preceding  month 
by  any  one  of  his  licensees.  One  hundred  dollars  of  this  he 
was  eventually  to  pay  back.  This  repayment  was  not  to  be 
made  until  ttiree  months  had  gone  by.  After  the  first  four 
months,  he  would  always  have  in  his  hands  $300  of  his  li- 
censees' money  for  every  furnace  of  theirs  in  steady  use. 
As  it  actually  turned  out,  he  usually  held  between  $40,000 
and  $50,000  belonging  to  them.  This  money  was  in  the  na- 
ture of  cash  bail.  Each  corporate  defendant  in  this  manner 
gave  security  that  he  would  keep  his  bargain,  or  be  good,  as 
one  of  the  licensees  expressed  it  Each  corp<»*ate  defendant 
promised  to  do  three  things:  (1)  It  would  not  sell  any 
^  seconds  "  or  '^  Bs "  of  any  of  the  ware  except  bath-tubs. 
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It  apparently  reserved  the  right  to  market  what  the  trade 
calls  ^  non-guaranteed  "  bath-tubs.  (2)  It  would  not  sell  any 
ware  to  any  jobber  who  did  not  sign  the  jobbers'  resale  agree- 
ment to  be  presently  described.  (8)  It  would  not  sell  any- 
body any  ware  at  a  lower  price  or  upon  more  attractive  terms 
thnn  those  named  in  the  agreement  or  in  a  schedule  attached 
to  it.  This  schedule  named  standard  prices  for  each  article 
of  the  ware  and  for  each  size,  shape,  and  grade  of  that  article. 
All  the  corporate  defendants  promised  that  they  would  not 
sell  some  articles  below  the  scheduled  price.  Some  of  them 
underto<^  not  to  sell  any  articles  below  these  prices.  Some 
of  the  corporate  defendants  had  not  the  established  reputa- 
tion of  others,  or  they  had  not  as  efficient  a  selling  force. 
They  would  not  take  licenses  unless  they  were  allowed  to  sell 
some  articles  at  a  little  lower  price  than  those  quoted  by  their 
stronger  rivals.  After  much  negotiation,  it  was  settled  by  a 
conmiittee  of  the  corporate  defendants  that  some  of  them 
should  be  allowed  to  sell  some  articles  at  a  discount  of  2^ 
in  some  instances,  of  6  per  cent  in  others,  from  the  scheduled 
prices.  The  permission  to  give  this  discount,  granted  to 
some  of  the  corporate  defendants  and  not  to  others,  was  the 
only  respect  in  which  there  was  any  difference  among  any  of 
the  agreements  as  executed.  The  negotiation  as  to  which 
of  the  corporate  defendants  should  be  allowed  by  the  others 
to  give  these  preferential  prices  to  their  customers  and  how 
great  the  permitted  discount  should  be  was  finished  before 
any  of  the  agreements  were  executed  and  before  any  of  the 
patents  had  been  put  in  Wayman's  name.  The  re-sale  agree- 
ment which  the  jobber  in  the  ware  was  required  to  sign 
bound  him  in  two  respects:  (1)  He  could  not  buy  any  ware 
from  any  one  other  than  the  corporate  defendants.  (2)  He 
could  not  sell  ware  to  anybody  at  a  lower  price  or  on  more 
attractive  terms  than  those  named  in  the  re-sale  price  lists. 

The  principles  upon  which  these  re-sale  prices  were  to  be 
worked  out  in  detail  had  been  agreed  upon  between  Way- 
man  and  a  committee  chosen  by  nearly  all  of  the  corpo- 
rate defendants.  This  agreement  was  reached  before  any 
licenses  were  accepted,  and  before  any  of  the  patents 
had   become  Wayman's.    The   licenses   provided   that   no 
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changes  in  the  sale  or  re-sale  prioes  could  be  made  without  the 
consent  of  Wayman  and  the  majority  of  a  committee  elected 
by  the  c(»rporate  defendants.  The  agreements  restricted 
in  a  number  of  ways  the  freedom  of  both  the  corporate 
defendants  who  made  the  ware  and  the  jobbers  [116]  who 
sold  it  to  the  plumbers.  An  article  of  the  ware  must  always 
be  billed  separately  from  other  goods  sold  at  the  same  time 
to  the  same  person.  Many  articles  could  not  be  shipped  un- 
crated.  No  allowance  could  be  made  for  a  returned  crate 
and  so  on.  There  were  jobbers  to  whom  these  rules  or  some 
of  them  were  distasteful.  Dealers  were  forced  to  change 
their  methods  of  doing  business  which  they  had  followed 
for  years  to  the  mutual  satisfaction  of  th^nselves  and  their 
customers.  These  requirements  had  a  purpose.  Competition 
in  price  cannot  be  altogether  shut  off  unless  everybody  is 
made  in  some  respects  to  do  business  in  precisely  the  same 
way  as  everybody  else.  Each  jobber,  like  each  maker,  was 
called  on  to  give  cash  security  that  he  would  cany  out  his 
bargain.  He  had  to  pay  6  per  cent  more  for  the  ware  than 
the  maker  expected  to  get  out  of  it.  If  he  had  not  cut  prices 
and  had  not  bought  ware  from  any  one  other  than  the  cor- 
porate defendants  at  the  end  of  the  calendar  year,  he  was  en- 
titled to  receive  a  rebate  of  5  per  cent  on  the  amount  paid 
by  him  during  the  year.  If  his  purchases  from  all  the  cor- 
porate defendants  combined  had  amounted  to  as  mudi  as 
$80,000,  his  rebate  was  to  be  at  the  rate  of  10  per  cent  Ap- 
plications for  rebates  were  to  be  made  to  Wayman.  When 
he  approved  them,  they  were  paid  by  the  corporate  defend- 
ant or  defendants  which  had  sold  the  applicant  the  ware. 
Nearly  400  jobbers  signed  these  agreements.  They  consti- 
tuted more  than  four-fifths  of  all  ihe  jobbers  in  the  country. 
The  consumption  of  the  ware  is  large.  Wayman  doubtfully 
estimated  the  annual  value  of  the  national  output  of  it  at 
$14,000,000.  It  is  hardly  less  than  $10,000,000.  It  may  be 
much  more.  Upwards  of  80  per  cent  of  the  jobbers  took 
licenses.  They  probably  handled  at  least  80  per  cent  of  the 
product;  that  is,  their  total  yearly  purchases  from  the  cor- 
porate defendants  must  have  footed  up  about  $8,000,000.  A 
rebate  of  6  per  cent  on  $8,000,000  amounts  to  $400,000  of  10 
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per  oent  to  $800,000.  Towards  the  dose  of  ewiy  ealtfidftr 
year  the  corporate  defendants  would  among  them  hold  in 
the  nei^bortiood  of  half  a  million  of  the  jobbers'  money. 
Moreover,  the  agreements  told  the  jobbers  in  plain  words 
that,  if  they  cat  prices  or  bought  ware  from  anybody  other 
than  the  corporate  defendants,  none  of  the  latter  would  sell 
them  again.  There  were  jobbers  who  did  not  like  some  of 
the  new  rules.  Some  of  them  thought  their  money  would  be 
more  useful  in  their  own  bank  account  than  in  that  of  the 
corporate  defendants.  A  little  less  than  one-fifth  of  them 
refused  to  sign  the  agreement& 

On  the  other  hand,  there  was  fnnn  the  jobbers'  standpoint 
much  that  was  attractive  in  the  scheme  as  a  whole.  Compe- 
tition had  been  fierce.  It  had  not  always  been  either  wise 
or  honest  A  badly  made  article  may  look  well  enough  to 
deceive  the  average  householder.  Majiy  such  had  beoi  put 
on  the  market  When  the  defects  were  speedily  discovered, 
the  jobber  might  have  to  take  back  the  article.  The  cost 
of  doing  so  ate  up  the  profit  on  a  number  of  like  articles 
which  were  not  returned.  There  was  little  profit  in  handling 
the  ware.  If  every  dealer  signed  the  agreement,  none  of 
them  could  gain  by  taking  fnnn  the  makers  and  putting  off 
on  the  public  any  ware  except  bath-tubs,  not  standard  of  its 
kind.  The  lowest  price  the  mak[177]er8  could  take  would 
buy  a  good  article.  No  one  would  have  a  ^  second ''  if  for  the 
same  money  he  could  get  a  standard.  Moreover,  while  n<m- 
guaranteed  bath-tubs  could  be  sold,  the  price  below  which 
they  could  not  be  sold  was  fixed.  The  jobbers  would  there- 
fore insist  on  getting  the  best  of  that  not  very  good  grade. 
With  the  worst  made  articles  taken  out  of  the  market,  fric- 
tion with  customers  would  be  lessened.  The  reputation  of 
the  ware  would  be  raised.  Every  jobber  would  know  that 
he  was  buying  and  selling  on  the  same  terms  as  his  compet- 
itors. He  could  tell  to  the  fraction  of  a  cent  what  his  gross 
profit  on  every  article  sold  by  him  would  be.  He  could 
regulate  accordingly  his  expenditures  for  handling  and  ad- 
vertising it  If  he  did  not  take  a  license,  he  took  large 
diances.  No  one  of  the  corporate  defendants  would  sell  to 
him. 
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Of  260  furnaces  in  the  country  the  defendants  owned  195, 
or  78  per  cent.  In  drawing  building  specifications  architects 
frequently  called  for  ware  made  by  a  particular  manufac- 
turer. A  jobber  who  could  not  furnish  a  plumber  with  what 
he  wanted  for  a  large  job  was  likely  to  lose  his  custom  alto- 
gether. May,  1910,  must  have  been  a  trying  time  for  jobbers 
with  a  stubborn  liking  for  independence,  and  a  taste  for 
managing  their  own  business  in  their  own  way.  As  already 
stated,  in  the  end  four  out  of  every  five  of  the  jobbers  signed 
up.  Many  of  them  did  so  willingly  and  even  enthusiasti- 
cally. It  is  probable  that  the  large  majority  of  them  wel- 
comed the  chance  of  doing  so.  Their  associations  had  been 
urging  the  manufacturers  to  put  in  force  a  re-sale  arrange- 
ment. A  niunber  of  them  have  testified  that  they  wanted 
it  While  it  lasted,  they  say  they  found  it  pleasant  and 
profitable.  In  consequence  of  these  proceedings  and  of  other 
action  taken  by  the  government,  the  corporate  defendants 
on  January  1,  1911,  suspended  so  much  of  the  agreements 
as  fixed  original  and  re-sale  prices.  Many  of  the  jobbers  re- 
gret the  suspension* 

With  whatever  of  enthusiasm,  with  whatever  of  reluctance, 
the  makers  of  nearly  four-fifths  of  the  ware  and  more  than 
four  out  of  every  five  dealers  in  it  became  parties  to  the 
combination.  The  corporate  defendants,  and  many,  if  not 
most,  of  the  jobbers,  were  engaged  in  interstate  commerce  in 
the  ware.  Such  commerce  was  directly  restrained  by  the 
agreements.  The  makers  who  became  parties  to  them  could 
no  longer  sell  the  jobbers  who  did  not.  The  jobbers  who 
did  could  no  longer  buy  from  the  makers  who  did  not  The 
defendants  did  their  best  to  get  all  the  makers  of  importance 
and  all  the  dealers  to  become  parties  to  the  scheme.  If  they 
had  succeeded,  Wajrman  and  a  committee  of  the  corporate 
defendants  would  for  two  years  from  June  1,  1910,  have 
been  able  to  say  that  no  man  anywhere  in  the  United  States 
should  buy  a  bath-tub  or  any  other  article  of  the  ware  at  a 
lower  price  than  it  might  have  suited  them  to  fix.  If  the 
trade  would  then  have  been  monopolized,  the  defendants  at* 
tempted  to  monopolize  it 

The  important  questions  in  the  case  are  two:  (1)  Would 
sacb,  a  combination  as  was  attemped,  and  in  large  part 


Digitized  by  VjOOQ IC 


UNITED  SXAIES  V.  STAimABD  8ANITABT  MFG.  00.      403 

Opinion  of  the  Ooort 

brought  about,  have  violated  the  Sherman  Act,  had  patents 
on  automatic  dredgers  played  [178]  no  part  in  it?  (2)  If 
it  would,  did  the  part  played  by  those  patents  make  lawful 
what  otherwise  would  have  been  forbidden? 

The  defendants  argue  that  not  every  agreement  to  fix  and 
maintain  prices  in  interstate  commerce  violate  the  Sherman 
Act.  They  say  that  eyes  illumined  by  the  light  of  reason 
will  see  that  what  the  defendants  did  was  from  the  stand- 
point of  the  public  interests  good,  and  not  eviL  They  con- 
tend that  the  jobbers  were  making  little  profit  on  the  ware. 
It  was  troublesome  and  costly  to  handle.  ^  Seconds  "  were 
on  the  market  The  ware  was  getting  a  bad  reputation.  If 
the  defendants  had  not  done  what  they  did,  there  would  soon 
have  been  no  trade  either  to  restrain  or  to  monopolize.  There 
is  little  in  the  record  to  support  this  o(xitention.  Such  an 
apprehension  is  vaguely  expressed  by  some  witnesses.  If 
there  had  been  marked  falling  off  in  the  sale  of  the  ware, 
the  defendants  know  it.  They  could  have  shown  it  by  defi- 
nite and  precise  figures.  They  made  no  attempt  to  do  so. 
If  there  was  any  such  danger,  it  was  very  remote,  far  too 
remote  to  justify  the  defendants  in  doing  anything  which 
except  for  it  would  have  been  unlawful.  That  there  was  any 
real  danger  at  all  is  not  shown.  According  to  the  defendants, 
the  public  gained  by  what  was  done  even  upon  the  assump- 
tion that,  if  it  had  been  left  undone,  the  trade  would  have 
continued  in  undiminished  volume.  The  ultimate  purchaser 
of  the  ware  seldom  knows  whether  he  gets  a  well-made  ar- 
ticle. To  his  eyes  it  may  look  well.  He  may  think  that  it 
will  for  years  be  useful,  sightly,  and  sanitary.  In  a  few 
months  he  may  find  that  it  is  wearing  badly,  and  has  become 
unsightly.  He  may  have  reason  to  fear  that  to  some  ext^tit 
it  has  become  dangerous  to  the  health  of  himself  and  his 
family.  He  suffers  from  the  greed  of  the  maker,  the  job- 
ber, or  the  plumber,  or  of  two  or  all  of  them.  He  will  be 
in  no  danger  from  that  greed  when  no  one  of  them  can  any 
IcHiger  make  any  money  by  selling  him  a  bad  article  for  the 
price  of  a  good.  Human  nature  being  what  it  is,  no  other 
effective  protection  can  be  given  him.  If  the  so-called  ''  sec- 
onds "  and  ''  Bs  ^  are  put  upon  the  market  at  all,  most  of 
them  will  in  the  end  be  bought  by  people  who  do  not  know 
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what  they  are  buying.  It  is  useless,  according  to  this  argu- 
ment, to  call  the  makers  together  and  ask  tham  to  stop  sell- 
ing such  goods.  Resolutions  pledging  all  the  manufidnrers 
to  stop  making  and  selling  them,  it  is  true,  may  be  eaaly 
passed.  Hiey  will  be  adopted  with  enthusiasm  or  with 
solemnity  according  to  the  mood  of  the  moment,  bat  always 
with  absolute  unanimity.  Like  so  many  other  gentlemen^ 
agreements,  ttiey  will  be  straightway  broken. 

If  an  enforceable  bargain  can  be  made  that  no  goods  ^all 
be  sold  below  a  certain  fixed  price,  which  will  yield  a  reason- 
able profit  on  a  first-class  article,  jobbers  and  plumbers  can 
be  depended  upon  not  to  pay  that  price  for  an  inferior 
article.  The  defendants  say  that  in  no  other  way  can  sec- 
onds be  taken  off  the  market  and  kept  off.  They  point  to 
what  happened  after  January  1,  1911,  when  the  price-fi2dng 
provisions  of  the  agreement  were  suspended.  The  prohibi- 
tions against  selling  "  Bs  **  and  "  seconds  "  were  still  in  full 
force.  Nevertheless  the  defendants'  witnesses  say  that  tiie 
market  was  at  once  flooded  with  low-grade  ware.  Much  of  it 
came  from  some  of  the  corporate  def  [179]endants.  It  may 
be  better  for  the  public  to  pay  a  higher  price  for  better  ware. 
Most  individuals  find  that  it  is  usually  cheaper  in  the  end. 

Still,  two  questions  remain:  (1)  Does  the  law  permit  the 
additional  price  which  the  public  is  to  pay  to  be  fixed  by  a 
combination  of  dealers  even  if  the  latter  do  so,  because  they 
cannot  in  any  other  way  keep  some  of  their  own  number* 
from  selling  bad  ware  for  good  ?  (2)  Has  the  experience  of 
mankind  led  them  to  believe  that  to  permit  all  the  makers 
and  dealers  in  articles  of  common  use  to  combine  to  fix  the 
prices  and  terms  below  which  those  goods  may  not  be  sold 
will  tend  in  the  long  run  to  improve  the  quality  of  the  goods  t 

The  second  question  is  not  for  the  courts.  The  learned 
counsel  for  the  defendants  say  that  the  first  need  not  be  an- 
swered in  this  case.  They  claim  that  prices  were  not  raised 
by  the  defendants.  They  assert  that  the  evidence  shows  that 
they  were  in  fact  lowered.  The  contention  rests  on  a  state- 
ment of  Wayman.  He  says  that  the  prices  as  fixed  were  in- 
tended to  be  on  an  average  about  6  per  cent  below  those 
named  in  the  last  previously  published  price  list  of  the  de- 
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fendant,  the  Standard  Sanitary  Manufacturing  Oxnpany. 
The  counsel  for  the  defendants  in  supposing  that  Wayman 
meant  that  he  reduced  the  then  actually  prevailing  prices 
have  misapprehended  the  market  conditions.  Hiey  assume 
that  the  Standard  and  the  other  corporate  defendants  were 
in  fact  getting  the  prices  set  forth  in  their  catalogue.  The 
record  shows  that  they  were  not.  Whether  they  ever  had 
does  not  appear.  They  certainly  had  not  during  imy  of  the 
period  as  to  which  the  record  speaks.  If  in  the  winter  and 
spring  of  1910  those  prices  had  prevailed,  there  would  have 
been  no  agreements  and  consequently  no  case.  The  agree- 
ments as  made  became  fully  operative  June  4, 1910.  No  wit- 
ness says  that  the  published  list  prices  had  for  many  months 
been  generally  paid.  TTie  evidence  is  overwhelming  that 
they  had  not 

On  August  4,  1909,  Wayman  became  commissioner  or 
actuary  of  a  newly  organized  or  reorganized  Sanitary 
Enameled  Ware  Association.  All  the  corporate  defendants, 
except  the  Kemer  Manufacturing  Company,  belonged  to  it 
Four  other  makers  of  the  ware  were  members  of  it  TTiese 
four  refused  to  enter  into  the  price  agreements.  Conse- 
quently they  did  not  take  licenses  from  Wayman.  One  of  hb 
duties  as  commissioner  of  the  association  appears  to  have  been 
to  do  what  he  could  by  argument  and  expostulation  to  pre- 
vent price  cutting  among  its  members.  To  this  end  he  wrote 
many  letters.  In  one  of  them  he  speaks  of  cuts  from  2^  to  5 
per  cent  below  the  published  prices  as  the  normal  and  usual 
thing.  He  takes  them  for  granted.  They  are  not  cause  for 
complaint  What  worries  him  is  the  cuts  of  20  per  cent 
which  he  says  were  then  being  made.  In  March,  1910,  the 
terms  of  the  agreements  executed  two  months  later  were  be- 
ing worked  out  by  correspondence  and  conferences  among  the 
defendants.  In  that  month  Conmiissioner  Wayman  urged 
the  members  of  the  association  to  stop  quoting  what  he  called 
the  "  ridiculous  "  prices  which  had  recently  been  made.  The 
Standard  Sanitary  Manufacturing  Company,  whose  pub- 
lished price  lists  defendants'  counsel  suppose  show  the  actual 
market  prices,  appears  to  have  had  a  regularly  organized 
sgrstem   flSO]   of  rebates.    When  the  agreements  now  in 
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oontroyersy  went  into  effect,  the  Standard  notified  its  ens- 
tomers  that  their  special  rebates  would  be  withdrawn.  They 
were  told,  however,  that  checks  would  be  sent  them  for  what- 
ever rebates  were  then  due.  The  correspondence  between  the 
Standard  and  another  of  its  customers  shows  that  he  had  been 
buying  at  the  ^  supposed  "  car  load  limit  price  less  a  confi- 
dential 7J  per  cent  discount.  Whether  the  "  supposed  "  car 
load  limit  price  was  the  published  price  or  a  generally  imder- 
stood  discount  below  it  does  not  appear. 

The  record  contains  many  letters  written  by  jobbers  to  some 
one  or  the  other  of  the  corporate  defendants  asking  that 
orders  alleged  to  have  been  sent  in  before  June  4, 1910,  should 
be  filled  at  the  old  prices.  Sometimes  their  requests  were 
granted.  They  were  grateful.  Sometimes  they  were  told 
that  their  order  had  not  come  to  hand  before  June  4.  If 
filled,  it  must  be  at  the  new  prices.  A  long  correq>ondence 
usually  followed.  The  jobber  tried  hard  to  get  the  ware  at 
the  old  price.  Many  letters  passed  between  one  Sullwold  and 
the  defendant  Ahrens.  Ahrens  is  president  of  the  Standard. 
Sullwold  is  head  of  a  Minneapolis  jobbing  house.  He  did 
not  like  the  new  scheme.  Ahrens  tried  to  get  him  to  come 
into  it.  They  wrote  each  other  at  great  length.  Hiey  go  into 
many  details.  ^Vhenever  one  thinks  he  can  make  a  point  on 
the  other,  he  does  so.  Sullwold  repeatedly  says  that  the  ware 
will  cost  the  jobbers  more.  Ahrens  does  not  deny.  Both 
take  it  for  granted.  Wayman  testifies  that  to  stop  ^^  ruinous 
competition  "  was  one  of  the  purposes  of  the  agreements. 

The  J.  M.  Kohler  Sons  Company  of  Sheboygan,  Wis.,  was 
a  member  of  the  Sanitary  Enameled  Ware  Association. 
Wayman  and  a  number  of  the  defendants  worked  hard  to 
get  it  to  take  a  license.  It  would  not.  It  claimed  that  the 
scheme  was  a  price  agreement,  pure  and  simple.  It  said  that 
price  agreements  were  forbidden  by  the  laws  of  the  United 
States  and  of  Wisconsin.  One  Kroos  is  omnected  with  it 
He  was  a  witness  for  the  government.  He  presented  some 
elaborate  calculations  as  to  the  difference  between  the  prices 
his  company  had  been  getting  for  the  ware  and  the  prices 
it  would  have  received  under  the  Wayman  plan.  As  he  fig- 
ured it,  the  latter  were  in  every  instance  greater.  »The  dif- 
ference ranged  from  1  to  45  per  cent    Defendants'  counsel 
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say  that  he  did  not  know  what  he  was  talking  about.  Ac- 
o(H-ding  to  them,  he  did  not  understand  how  the  price  tables 
of  the  defendants  were  to  be  applied.  He,  however,  gave 
the  prices  of  his  own  ccmipany  for  the  various  articles  prin- 
cipally dealt  in  by  it  and  t^e  defendants.  It  would  have  been 
easy  for  the  latter  to  show  what  the  true  comparison  was,  if 
it  had  seemed  to  them  expedient  so  to  do.  It  is,  however, 
not  important  to  determine  whether  Kroos  did  or  did  not  fall 
into  error.  There  is  in  the  record,  a  letter  to  the  Standard 
Sanitary  Manufacturing  Company  from  one  of  its  custom- 
ers. It  was  written  shortly  after  the  price  agreements  went 
into  effect.  In  it  the  writer  remarks  that,  of  course,  the 
Standard  understood  that  he  could  not  do  much  with  tiieir 
prices  so  long  as  Eohler  continued  to  sell  at  the  prices  it 
was  then  making.  Quite  clearly  the  new  prices  were  mate- 
rially higher  than  Kohler's.  The  record  shows  that  the 
agreements  [181]  were  intended  to  raise  prices,  and  that  they 
did  so.  How  great  the  increase  was  is  not  shown  either  in 
percentages  or  in  doUars  and  cents.  To  have  figured  it  out 
would  have  taken  much  time  and  money.  Very  likely  no 
(MB  knows  how  mudi  prices  were  raised.  Each  defendant 
knows  how  much  more  it  took  in  under  the  agreem^its  than 
it  had  obtained  before.  No  one  of  them  had  any  accurate 
knowledge  as  to  the  gain  made  by  any  one  of  its  fifteen  cor- 
porate co-defendants.  Not  every  one  of  them  would  have 
found  it  ea£fy  to  tell  what  the  precise  percentage  of  increase 
in  the  price  received  by  it  for  each  kind  of  article  had  been. 
Before  the  agreements  w^it  into  effect,  there  was  no  fixed 
price.  In  every  large  transaction  and  in  many  that  were  not 
large  the  price  actually  paid  was  the  outcome  of  a  special 
and  usually  of  a  secret  bargain. 

Not  only  did  the  agreements  raise  prices — they  prevented 
reductions  that  would  otherwise  have  been  made.  The 
ma^et  conditions  in  the  winter  and  spring  of  1910  were 
such  that  prices  left  to  themselves  would  have  gone  still 
lower.  How  rapidly  the  drop  would  have  run  into  numey  is 
shown  by  a  statement  of  the  president  of  the  Standard.  He 
was  trying  to  get  the  Eohler  Company  to  take  a  license. 
He  pointed  out  how  good  a  thing  tht  gdxeme  was  frcHn  the 
manufacturer's  standpoint    He  said,  if  it  did  not  go  through. 
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it  would  ooet  the  Standard's  stockholders  $800,000  in  1910, 
for  in  that  event  he  would  have  to  reduce  prices.  The  de- 
fendants say  that  prices  may  be  too  low  for  the  public  good. 
Competition  may  be  carried  far  enou^  to  hurt  everybody 
concerned.  It  may  in  the  end  be  the  direct  cause  of  monop- 
oly. Under  its  stress  all  but  the  strongest  producers  may 
go  to  the  wall.  The  government  replies  that,  if  all  the 
makers  of  lui  article  of  onnmon  use  combine  to  raise  and 
maintain  prices  and  to  punish  any  one  of  their  number  who 
reduces  them,  all  the  evils  which  to  ccmmion  experience  of 
mankind  result  from  mcmopolies  will  surely  follow.  Pos- 
sibly both  the  defendants  and  the  government  speak  truly. 
It  may  be  that  one  of  the  great  problems  of  the  day  is  to 
find  some  way  of  protecting  the  general  public  against  mo- 
nopolistic combinations  without  c(»aipelling  business  men  to 
subject  themselves  and  their  capital  to  all  the  perils  of  un- 
restrained competition.  To  find  its  solution  would  appear 
to  be  the  business  of  the  statesman.  The  defendants  say  the 
courts  may  give  it  In  their  opinion  makers  and  dealers  may 
combine  to  raise  prices  without  violating  the  Sherman  Act, 
provided  that  the  prices  fixed  by  their  agreement  are  not 
unreasonably  high. 

In  each  particular  case  upon  the  evidence  submitted  the 
courts  must  say  whether  the  prices  asked  are  or  are  not  rea- 
sonable. It  would  not  be  an  easy  task«  Some  standard  of 
reasonableness  would  have  to  be  worked  out  The  factors  to 
be  taken  into  account  would  be  numerous  and  ccmiplex.  The 
labor  and  expense  of  finding  out  what  all  the  relevant  facts 
were  would  be  enormous.  After  all  was  done  and  said,  the 
margin  of  doubt  would  usually  remain  large.  If  the  dealers 
were  bound  to  show  affirmatively  that  their  prices  were  rea- 
sonable, the  government  would  usually  win.  If  the  govern- 
ment had  to  show  that  they  were  unreasonably  high,  it 
would  ordinarily  lose.  In  this  case  the  defendants  assume 
that  the  burden  of  proof  as  to  the  unreasonableness  [182]  of 
their  prices  is  on  the  government.  They  say,  and  say  truly, 
that  the  government  has  neither  shown  nor  attempted  to  show 
that  the  schedule  prices  were  unreasonable.  The  govern- 
ment replies  every  agreement  to  fix  prices  and  to  force  or 
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bribe  makers  or  dealers  to  maintain  them  is  illegal  In  its 
▼iew  there  are  no  circomstanoes  in  this  case  whidi  take  it 
out  of  the  general  rule.  The  presumption  of  law  is  that 
the  prices  which  have  been  made  by  the  free  and  untram- 
meled  trafficking  of  the  mark^  place  are  the  reascmable 
prices.  Any  one  who  interferes  with  the  natural  action  and 
interaction  of  this  bargaining  assumes  the  burd^i  of  show- 
ing that  what  he  did  was  fair  and  reasonable.  If  such  a 
burden  rests  on  the  defendants,  it  has  not  been  sustained. 
They  had  not  shown  what  capital  they  have  invested  in  the 
business.  They  have  not  told  what  net  pn^t,  if  any,  they 
earned  under  the  old  prices. 

These  opposing  contentions  raise  questions  of  great  mo- 
ment and  of  exceeding  difficulty.  To  answer  them  wisely 
may  require  going  to  the  very  roots  of  our  conceptions  of 
what  the  relation  of  the  state  to  the  industrial  life  of  its 
people  should  be.  Ev^ry  one  has  the  right  to  discuss  them. 
It  may  be  a  duty  to  do  so  at  all  reasonable  times  and  in  all 
proper  places.  This  opinion  is  not  a  proper  place  for  such 
a  discussion.  Some  men  believe  that  price  agreements  should 
be  sustained  by  the  courts,  unless  they  are  shown  to  be 
against  the  public  interest  Others  hold  tiiat  they  may  be 
permitted  only  when  it  is  affirmatively  shown  that  they  pro- 
mote the  public  interest.  Still  others  say  that  a  price  agree- 
ment pure  and  simple  is  always  illegal.  That  the  Supreme 
Court  has  declared  ihe  last  of  the  above-stated  contentions 
to  be  the  law  is  conclusive  here.  Only  a  few  months  ago  it 
said: 

''Agreements  or  combinations  between  dealers,  having  for  their  sole 
purpose  the  destruction  of  competition  and  the  fixing  of  prices,  are 
Injnrloos  to  the  public  interest  and  void."  Dr.  Miles  MeUiotU  Co,  v. 
John  D.  Park  d  fiTont  Oo^  220  U.  S.  408,  81  Sup.  Gt  884»  65  L.  Ed.  619. 

[2]  At  the  moment  we  are  considering  only  one  question, 
Would  the  agreements  have  violated  the  Sherman  Act  had 
the  dredger  patents  had  no  part  in  tiiem?  They  destroyed 
competiti<m.  They  fixed  prices.  For  that  purpose  they  were 
mac^  They  had  no  other.  Defendants  say  that  to  fix  prices 
and  to  destroy  oompetiticm  would  have  been  to  their  proSt 
and  to  the  publie  good.   They  may  not  bfeak  the  law  because 
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they  think  that  it  will  be  well  to  do  so.  In  view  of  the 
character  of  the  parties,  the  necessary  effect  of  the  agree- 
ments was  clearly  to  restrain  trade  within  the  purview  of 
the  statute.  In  such  case  they  cannot  be  taken  out  of  the 
category  of  the  unlawful  by  general  reasoning  as  to  their 
expediency  or  non-expediency  or  the  wisdom  or  want  of  wis- 
dom of  the  statute  whidi  prohibited  their  being  made. 
When  the  nature  and  character  of  the  contracts  create  a  con- 
clusive presumption  bringing  them  within  the  statute,  sudi 
a  result  is  not  to  be  disregarded  by  the  courts  by  a  substitu- 
tion of  a  judicial  appreciation  of  what  the  law  ought  to  be 
for  ihe  plain  judidal  duty  of  enforcing  the  law  as  it  is. 
Standard  OU  Co.  v.  United  StateSy  221  U.  S.  66,  31  Sup.  Ct 
602,  66  L.  Ed.  619. 

[183]  It  follows  from  what  has  been  said  that,  unless 
protected  by  the  terms  or  the  policy  of  the  patent  laws,  the 
agreements  violate  the  Sherman  Act. 

[8]  2.  Did  the  part  played  by  the  patents  make  lawful 
what  was  otherwise  forbidden?  The  ware  is  made  of  cast 
iron.  After  it  has  be^i  shaped,  it  is  enameled.  Enameling 
involves  two  distinct  processes.  In  each  there  are  several 
steps.  The  ware  is  first  given  what  is  called  the  '^  slush  " 
coat  This  is  enamel  applied  in  liquid  form.  It  is  burnt  on 
the  base  by  the  application  of  intense  heat.  The  article  is 
placed  in  a  furnace.  It  is  raised  to  a  red  heat,  say  1,600  de- 
grees Fahrenheit  or  upwards.  It  is  taken  from  the  furnace. 
While  it  still  glows,  powdered  enamel  is  sprinkled  upon  it 
It  is  put  back  in  the  furnace.  It  is  again  heated.  When  it 
is  taken  out,  it  usually  is  again  sprinkled  with  the  powder. 
If  so,  it  is  again  reheated  to  fuse  the  enamel  upon  its  surface. 
This  process  may  be  repeated  indefinitely.  Ordinarily  two 
coats  of  the  powder  suffice.  When  the  last  has  been  burnt  on, 
the  ware  is  allowed  to  cool.  It  is  ready  for  finishing,  inspec- 
tion, cleaning,  shipment,  and  sale. 

The  patents  spoken  of  in  this  case  are  for  automatic 
dredgers.  A  dredger  is  used  to  sprinkle  the  powdered  enamel 
on  the  ware.  It  serves  no  other  purpose.  It  is  not  used  in 
making  the  iron,  or  the  ware  out  of  the  iron,  or  the  liquid,  or 
the  powdered  enamel,  lyfx  in  the  oonstructiony  the  heating,  or 
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<^)eraiioii  of  the  furnace,  nor  in  taking  the  weighty  and  red- 
hot  metal  out  of  the  furnace  and  putting  it  back.  In  tiie 
doing  of  these  things  many  compositions  of  matter,  machines, 
tools,  appliances,  and  processes  are  employed.  Upon  the  well 
doing  of  every  one  of  them  the  usefulness,  the  attractiveness, 
and  the  durability  of  the  ware  depend.  Whether  any  one  of 
them  shall  be  well  or  ill,  cheaply  or  exp^isively  done,  turns 
in  greater  or  lees  degree  upcxi  the  fitness  and  adaptability  of 
the  compositions,  machines,  tools,  appliances,  and  processes 
used.  Any  patentable  improvement  in  any  one  of  them 
would  bear  the  same  relation  to  the  ware  as  is  borne  by  the 
automatic  dredgers.  There  might  be  differences  of  degree  in 
either  direction.  In  legal  theory  no  disdncticMi  would  be 
possible.  From  this  point  of  view  further  inquiry  into  the 
precise  degree  of  usefulness  of  the  automatic  dredger  in  the 
sprinkling  step  of  the  enameling  process  of  making  the  ware 
might  be  (Knitted. 

The  question  of  law  will  be,  in  any  event,  whether  the 
owner  of  a  patent  on  one  of  many  tools  used  in  the  making 
of  a  particular  kind  of  unpatented  ware  may  lawfully  make 
sudi  agreements  with  reference  to  it  as  those  in  the  record. 
This  case  is,  however,  one  of  importance.  In  certain  respects 
it  is  suggested  that  it  is  one  of  the  first  impressions.  It  will 
be  well,  therefore,  to  understand  how  the  enameler  would 
like  to  sprinkle  the  powder,  and  to  what  extent  and  in  what 
way  the  automatic  dredger  helps  him  to  do  it  as  he  would. 
He  wants  to  use  little  powder.  It  is  more  or  less  costly. 
The  thinner  the  enamel  coat,  the  better  the  ware  looks  and 
lasts.  The  whole  surface  of  the  article  must  be  covered; 
otherwise  it  will  be  alnK)st  or  altogether  useless.  The  more 
uniform  the  coat  of  enamel  is,  the  more  sightly  and  durable 
it  will  be.  If  little  powder  is  to  fully  cover  the  [184]  entire 
surface,  it  must  be  applied  in  a  finely  divided  form.  Every 
portion  of  the  surface  must  receive  as  nearly  as  may  be  pre- 
dsely  the  same  amount  of  powder  as  any  other  portion  of 
like  extent.  The  sprinkling  must  therefore  be  done  with 
great  evenness  and  regularity.  It  must  be  done  quickly. 
The  powder  will  not  attach  itself  firmly  to  the  base,  unless 
fused  upon  it.    If  every  minute  porti<Hi  of  the  surface  is  to 
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be  covered,  the  powder  must  melt  and  nm  in  liquid  form 
the  moment  it  touches  the  article.  The  sprinkling  must  con- 
sequently be  done  and  finished  while  the  iron  remains  hot 
enough  to  liquify  the  enamel  the  instant  the  latter  touches 
the  former.  For  this  purpose  a  minimum  temperature  of 
1,200  degrees  Fahrenheit  is  required.  It  is  true  that,  if 
time  does  not  suffice  to  sprinkle  the  powder  over  the  entire 
surface,  the  article  may  be  returned  to  the  furnace  and  re- 
heated. When  taken  out  again,  the  uncovered  portion  may 
be  sprinkled.  A  coat  applied  in  installments  does  not  usu- 
ally look  well  to  an  expert  eye.  It  is  costly.  So  to  put  it 
on  takes  more  time  and  more  fuel.  The  manufacturer  likes 
the  processes  used  in  his  factory  to  be  of  a  kind  easy  for 
the  workman  to  learn  and  to  practice.  Labor  then  costs  less 
both  in  money  and  worry. 

When  makers  of  enameled  ware  first  wanted  to  sprinkle 
powder  on  ir<Hi,  they  set  about  doing  it  in  the  way  in  which 
men  had  for  countless  centuries  been  wont  to  sprinkle  powder 
for  other  purposes.  They  took  an  ordinary  sieve,  dredge,  or 
sifter.  It  was  not  unlike  in  size  and  shape  that  with  which 
housewives  had  for  time  out  of  mind  sifted  flour  or  meal. 
The  enameler,  it  was  true,  could  not  handle  his  sifter  as  his 
wife  handled  hers.  He  could  not  stand  beside  the  surface  he 
was  to  cover,  and  with  both  hands  shake  the  dredge  over  it. 
He  could  not  because  that  surface  was  part  of  a  mass  of  red- 
hot  iron.  He  must  stand  back  frcHn  it  Accordingly  a  handle 
was  put  on  the  dredger.  He  could  not  shake  it  as  his  wife 
shook  hers.  Her  only  object  was  to  reduce  the  meal  to  a  fine 
powder.  It  made  no  difference  whether  more  of  it  fell  upon 
one  portion  of  her  board  or  pan  than  cm  another.  He  must 
sprinkle  his  powder  uniformly.  He  could  not  force  it 
through  the  meshes  by  moving  the  whole  dredger  and  its  con- 
tents more  or  less  l^iskly  back  and  fro.  He  must  move  it 
regularly  and  in  one  dircNstion.  It  was  not  desirable  to  let  it 
come  back  cm  its  own  tracks.  The  enameler  shook  his  sieve 
liy  tapping  upon  the  handle  with  a  piece  of  irtm.  This  tap- 
ping occupied  (me  of  his  hands.  He  had  to  support  and 
guide  the  dredger  with  the  odier.  He  had  a  disagreeable 
dioice  to  make.    If  he  used  a  dredge  with  a  short  handle,  he 
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had  to  stand  very  near  large  articles  of  glowing  iron.  If  he 
lengthened  the  handle,  the  weight  of  the  dredger  and  its  oon« 
tents,  at  the  end  of  so  long  a  lever  became  too  great  for  his 
strength.  What  he  in  fact  at  first  did  was  to  use  a  dredger 
with  a  handle  three  or  four  feet  long.  This  brought  him 
very  close  to  the  red-hot  metal.  To  partially  protect  him- 
self from  the  heat  he  wore  asbestos  masks,  gauntlets,  and 
breast-plates.  Even  so  he  had  an  uncomfortable  job.  The 
heat  was  always  disagreeable.  At  times  it  must  have  been 
trying.  Supporting  the  dredger  with  six  to  eight  pounds  of 
powder  in  it,  and  moving  it  steadily,  firmly,  and  accurately 
over  the  surface,  was  hard  work.  [186]  Continuously  tap- 
ping with  the  other  hand  was  racking  to  the  muscles  and 
nerves,  although  the  force  required  to  give  a  single  tap  was 
doubtless  trifling.  Not  every  man  was  physically  able  to 
handle  a  dredger  under  such  conditions.  Few  men  could 
have  handled  it  for  more  than  a  few  minutes  at  a  time.  They 
did  not  have  to.  Bath-tubs  are  the  largest  articles  usually 
made.  Defendants'  witnesses  say  that,  when  the  short  han- 
dled dredger  was  used,  it  took  on  an  average  about  four  min- 
utes to  cover  a  bath-tub  with  the  powder.  The  same  witnesses 
tell  us  that  an  expert  enameler  could  enamel  some  11  tubs  in  a 
working  day  of  ten  hours.  Each  tub  ordinarily  was  given  two 
coats  of  the  powdered  enamel.  An  enameler,  therefore,  in  ten 
hours  went  twice  over  each  of  11  tubs;  that  is,  he  sprinkled 
22  coats  in  all.  It  took  him  22  times  four  minutes  to  do  it, 
(n^  eighty-eight  minutes  in  the  aggregate.  In  the  ordinary 
course  of  his  work  he  handled  the  dredger  for  four  minutes. 
He  did  something  else  for  28,  then  took  another  four-minute 
turn  with  the  dredger,  and  so  on  throughout  the  day.  It 
may  be  that  defendante'  witnesses  have  underestimated  the 
number  of  tubs  formerly  enameled  by  a  good  workman  in  a 
single  day.  Even  so,  the  enameler  used  the  dredger  for  short 
intervals  only.  There  were  relatively  long  intermissions 
when  he  did  not.  If  it  had  been  otherwise,  the  incidents  re- 
lated as  to  the  exhaustion  and  almost  collapse  of  the  work- 
men could  have  been  common  and  typical,  instead  of  being 
occasional  and  altogether  exceptional,  as  they  doubtless  were. 
Had  they  been  ordinary  occurrences,  the  industry  eould 
scarcely  haye  been  carried  on. 
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Whether  they  were  or  were  not  frequent  is  now  immate- 
riaL  Before  the  first  automatic  dredger  was  invented,  it 
had  ceased  to  be  necessary  for  the  enameler  to  stand  dose 
to  the  glowing  metal  or  to  support  the  weight  of  the  dredger 
and  its  contents.  It  had  occurred  to  some  one  that  the  han- 
dle might  be  supported  from  the  ceiling.  It  could  easily 
be  balanced  by  a  counterweight  The  length  of  the  handle 
was  no  longer  limited  by  the  physical  strength  of  the  work- 
man. It  was  made  7  or  8  feet  long.  The  asbestos  armor 
was  discarded,  except  upon  the  arm  and  hfuad  most  exposed. 
The  enameler  had  no  great  weight  to  support  One  arm 
could  be  devoted  solely  to  guiding  the  dredger.  The  other 
was  still  necessarily  occupied  in  keeping  up  a  continuous 
tapping.  This  form  of  dredger  had  come  generally,  if  not 
imiversally,  into  use  before  the  invention  of  the  pneumatic 
dredger  some  twelve  or  thirteen  years  ago.  In  essence  the 
patented  dredgers  difEer  from  the  unpatented  in  one  respect 
only.  In  the  former  the  tapping  is  done  by  machinery. 
In  their  predecessors  it  was  dcme  by  hand.  The  handle  of 
the  patented  dredger  is  made  of  hollow  metal.  In  it  a 
plunger  is  fitted.  By  compressed  air  or  by  electricity  the 
plunger  is  made  to  keep  up  a  continuous  and  perfectly  steady 
and  uifiform  tapping.  The  workman  by  the  pressure  of  his 
thumb  may  at  his  will  increase  or  decrease  the  frequency  of 
these  tappings,  or  he  may  stop  them  altogether.  The  auto- 
matic dredgers  were  supported  in  the  same  way  as  the  un- 
patented long-handled  dredger  had  been.  The  enameler 
who  works  with  one  can  use  both  hands  to  guide  the  dredger. 
He  has  nothing  else  to  do.  His  work  is  much  simplified,  and 
made  far  easier  and  more  agreeable.  The  use  of  both  [186] 
hands  gives  him  a  better  and  a  surer  control  over  the  motion 
of  the  dredger.  There  is  less  danger  of  his  putting  too  much 
powder  in  one  place  and  too  little  in  another.  PerscMially 
he  is  much  more  comfortable.  He  can  work  faster.  At  tb^ 
same  time  he  no  longer  feels  rushed  or  driven.  He  knows 
now  that  he  can  put  one  coat  on  before  the  metal  cools.  Be- 
fore he  was  not  always,  perhaps  not  usually,  sure  that  he 
could.    As  a  rule  his  work  is  now  better  done. 

The  patented  dredger  was  useful  in  other  ways.    It  could 
be  fitted  with  a  finer  mesh.    It  puts  the  powder  on  the  metal 
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in  a  more  finely  divided  form.  This,  as  has  been  already 
pointed  out,  is  an  advantage.  So  long  as  the  tapping  was 
done  by  hand,  the  blows  upon  the  handle  woiild  not  always 
bet  hard  enough  to  force  the  powder  through  a  mesh  as  fine 
as  that  which  may  now  be  used.  The  powder  falls  from  an 
automatically  tapped  dredge  with  a  regularity  and  uni- 
formity greater  than  that  which  can  be  given  to  it  by  the 
average  workman.  The  use  of  the  patented  dredgers  may 
or  may  not  save  enameling  powder.  There  is  testimony  both 
ways.  With  such  dredgers  more  work  can  be  done  in  the 
same  time.  Other  things  being  equal,  it  is  probable  that 
ware,  in  the  enameling  of  which  they  have  been  used,  will  on 
the  average  be  scHnewhat  better  enameled  than  it  would  have 
been  had  hand  dredgers  been  employed. 

The  record  does  not  enable  us  to  tell  in  either  absolute  or 
relative  figures  or  percentages  how  great  is  the  saving  of  time 
or  the  bettering  of  quality.  The  same  number  of  men  in 
the  same  time  now  usually  turn  out  more  work  than  they 
formerly  did.  In  the  attainment  of  this  end  the  patented 
dredger  helps.  Other  things  contribute.  Some,  but  not  all, 
of  these  other  improvements  can  be  used  to  greater  advan- 
tage in  connection  with  the  automatic  than  with  the  hand 
dredges.  How  much  the  use  of  the  patented  dredges  im- 
proves the  quality  is  still  harder  to  figure  out  Some  men 
with  fine  tools  cannot  do  as  good  work  as  other  men  with 
poor.  The  defendants'  evidence  seems  to  show  that  the  per- 
centage of  ware  of  high  quality  turned  out  depends  much 
more  largely  upon  shop  management  and  efficiency  than  it 
does  upon  the  use  of  one  form  of  dredger  rather  than  an- 
other. One  of  the  defendants'  witnesses  says  that  with  the 
hand  dredge  his  sh<^  made  95  per  cent  of  second  and  only 
5  per  cent  of  first  class  goods.  With  the  automatic  dredger 
he  gets  25  per  cent  of  seconds  and  75  per  cent  of  firsts.  This 
is  definite  enough.  Another  witness  for  the  same  side,  but 
whose  experience  has  been  had  in  another  factory,  says  that 
with  the  old  hand  dredge  he  made  cmly  5  per  cent  of  sec- 
(mds.  By  the  use  of  the  automatic  dredger  he  has  brought 
that  proportion  down  to  1  per  cent.  If  each  of  these  wit- 
nesses is  even  approximately  accurate,  it  follows  that  one  of 
them  with  an  automatic  dredger  made  five  tunes  as  large  a 
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proportion  of  inferior  goods  as  did  the  other  when  nsing  a 
hand  dredger. 

All  that  can  be  safely  said  is  that  the  automatic  dredgers 
are  useful  tools.  By  their  use,  all  other  things  being  eqnal, 
ware  can  be  made  more  cheaply  and  cm  the  whole  of  a  some* 
what  better  average  quality.  No  one  claims  that  he  can  tell 
by  inspection  of  a  completed  article  whether  tiie  enameling 
powder  was  sprinkled  upon  it  with  a  hand  or  [187]  an  auto- 
matic dredger.  Some  of  the  witnesses  think  that,  if  they  were 
shown  two  considerable  lots  of  the  ware  in  the  enameling 
of  one  of  which  one  kind  of  dredger  had  been  exclusively 
used  and  in  that  of  the  other  another  kind,  they  could  say 
upon  which  the  powder  had  been  shaken  from  a  hand 
dredger,  and  upon  which  from  an  automatic  dredgor.  It 
does  not  appear  that  the  experiment  ever  has  been  tried.  It 
is  quite  probable,  nevertheless,  that  the  distinction  could  fre- 
quently be  made  with  reasonable  accuracy,  provided  that  the 
two  lots  had  both  been  made  in  the  same  shop  by  the  same 
men  and  under  otherwise  like  conditions,  except  as  to  the 
dredger  used.  The  difference  of  results  attained  in  differ- 
ent shops  as  shown  by  the  record,  and  the  further  fact  that, 
as  soon  as  the  operation  of  the  price  restrictions  was  sus- 
pended, some  of  the  defendants,  although  using  the  auto- 
matic dredger  exclusively,  put  large  quantities  of  seconds 
on  the  market,  seem  to  show  that  it  is  unlikely  that  any  one 
could  tell  upon  which  of  two  lots  of  the  ware  made  in  differ- 
ent shops  or  in  the  same  shop  under  different  conditions  the 
hand  dredger  had  been  used  and  upon  which  the  automatic. 

It  follows  that  there  is  no  respect  in  which  every  tub  in 
the  enameling  of  which  an  automatic  dredger  has  been  used 
differs  from  every  tub  in  the  enameling  of  whidi  the  hand 
dredger  has  been  employed.  Whether  the  ware  shall  be  well 
or  ill  made,  whether  it  shall  be  durable  or  the  reverse,  whether 
it  shall  be  sightiy  or  unsightly,  depends  upon  many  circum- 
stances of  which  the  kind  of  dredger  used  to  sprinkle  tiie 
powder  is  only  one,  and  probably  not  the  most  important 
Much  turns  on  tiie  composition  of  the  enameL  Each  fac- 
tory makes  it  according  to  its  own  formula,  which  it  tries  to 
keep  secret.  Perhaps  none  of  the  powders  in  use  give  com- 
pete satisfaction.    Experiments  for  their  bettering  are  ccm- 
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dnaally  being  made.  How  controlling  a  part  the  ccmipoei- 
tion  of  the  powder  plays  is  shown  by  the  account  giy^x  by 
one  of  defendants'  witnesses  of  the  disastrous  results  upon 
the  ware  of  an  experimental  change  in  the  powder  made  since 
the  first  of  the  present  year  by  one  factory.  The  liquid 
enamel  or  slush  coat  must  be  properly  made  and  fittingly  ap- 
plied. The  furnaces  must  be  adapted  to  ihe  work  to  be  done 
by  them.  The  appliances  for  putting  the  ware  into  the  fur- 
nace and  for  taking  it  out  again  must  be  constructed,  so  that 
with  little  consumption  of  time  and  labor  the  work  will  be 
done  without  damaging  the  delicate  enamel  not  yet  firmly 
fused  upon  its  base.  The  castings  must  be  well  made  and  of 
the  right  kind  of  metaL  It  is  quite  possible  that  a  new 
tool,  appliance,  or  process  may  be  invented  for  the  better 
dcHng  of  any  one  of  them.  Its  use  may  improve  the  aver- 
age quality  or  cheapen  the  average  cost  of  the  ware,  or  both. 
Every  sudi  an  inventor,  if  he  obtained  a  patent  for  his  in- 
vention, would  be  as  much  entitled  as  Wayman  to  say  at  what 
price  and  upon  what  terms  men  might  deal  in  the  finished 
article  in  some  stage  of  the  making  of  which  his  invention 
had  been  used. 

Defendants  say  that  while  it  is  true  that  the  automatic 
dredger  is  a  mere  tool,  used  in  only  one  operation  of  a  num- 
ber required  for  the  making  of  the  ware,  and  while  it  is  con- 
ceded that  merchantable  ware  can  be  made  without  its  use, 
still  the  advantages  of  using  it  are  so  [188]  great  that  as  a 
commercial  proposition  the  ware  cannot  be  made  without  it. 
It  is  unnecessary  to  consider  what  legal  consequences,  if  any, 
would  follow  if  the  record  sustained  this  claim.  It  does  not 
It  is  true  certain  witnesses  say  that  in  their  judgment  the  au- 
tomatic dredgers  have  become  necessities  for  the  manufac- 
ture of  the  ware  for  commercial  purposes.  The  record  con- 
clusively demonstrates  that  they  are  mistaken.  Such  con- 
cerns as  the  J.  M.  Kohler  Sons  Company  and  the  Iron  City 
Sanitary  Manufacturing  Company  have  no  rights  under  any 
of  the  patents.  There  is  no  evidence  of  their  having  in- 
fringed them.  They  make  and  sell  the  ware  in  largis  quan- 
tities in  competition  with  the  licensed  manufacturers.  More- 
over,  if  the  experience  of  the  concerns  which  had  the  right 
85825**— vol.  4—17 ^27 
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to  use  the  patented  dredger  had  conyinoed  them  that  the 
ware  could  not  without  their  use  be  made  good  enough  and 
cheap  enough  to  be  sold  in  competition  with  th^n,  it  is  not 
conceivable  that  they  should  have  gone  to  all  the  trouble 
they  did  to  induce  those  two  concerns  to  take  licenses.  Ac- 
cording to  the  defendants'  present  theory,  the  refusal  to  do 
so  was  tantamount  to  commercial  suicide.  If  factories  with- 
out licenses  could  not  make  ware  which  could  be  sold  in  com- 
petition with  that  made  by  those  who  had  licenses,  the  fewer 
who  had  licenses  the  better  for  those  who  had. 

The  ware  is  absolutely  unpatented.  Any  one  may  sell  it 
as  freely  as  he  may  a  loaf  of  bread.  No  one  can  tell  by  look- 
ing at  a  bath-tub  whether  enameled  powder  has  been  sprin- 
kled upon  it  by  a  patent  dredger  any  more  than  any  one  who 
eats  a  loaf  of  bread  can  tell  whether  it  has  been  baked  in 
an  oven  with  a  patented  grate,  or  who  lights  a  kerosene  lamp 
can  tell  whether  in  the  process  of  refining  a  patented  tool 
has  been  used,  or  by  taking  a  pinch  of  snuff  can  be  sure  that 
there  was  or  not  a  patented  mill  used  in  grinding  the  tobacco. 

If  agreements  in  this  case  are  not  violations  of  the  Sher- 
man Act,  similar  agreements  among  all  the  bakers  of  bread, 
the  refiners  of  petroleum,  the  grinders  of  snuff  will  be  legal, 
provided  that  somewhere  in  the  process  of  making  the  bread, 
refining  the  petroleum,  or  grinding  the  snuff  a  patented  tool 
has  been  used.  The  issue  is  important.  It  cuts  deep.  The 
record  squarely  presents  it.  It  must  be  passed  upon.  The 
defendants  say  they  have  broken  no  law,  even  if  all  that  has 
thus  far  been  said  herein  be  true.  They  rely  upon  what  they 
understand  to  have  been  decided  by  the  Circuit  Court  of 
Appeals  of  the  Seventh  Circuit  in  the  case  of  Rubber  Tire 
Wheel  Co.  V.  Milwaukee  R.  W.  Co.,  154  Fed.  358,  83  C.  C.  A. 
886.  There  the  court  said  that  no  one  can  use  a  patented  arti- 
cle without  the  consent  of  the  patentee.  He  may  fix  his  own 
conditions.    It  adds: 

••Whatever  the  terms  the  courts  will  enforce  them  provided  only 
that  the  licensee  is  not  thereby  required  to  violate  some  law  ontfride 
of  the  patent  laws,  like  the  doing  of  murder  or  arson.** 

The  defendants  ask :  ^  Is  not  the  legal  title  to  the  dredger 
patents  in  Wayman?  ^  "  May  any  use  the  automatic  dredg- 
ers without  his  consent?  *'  "  May  he  not  make  what  terms  he 
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will  for  his  license  to  use  themf "  ^^  Will  not  the  courts 
enforce  those  terms;  provided  they  do  not  call  for  the  viola- 
tion of  some  law  outside  the  patent  law,  like  murder  or 
arson!  "  "  Have  the  defendants  ccnnmitted  murder  or  arson 
[189]  or  anything  like  either!  ^  Making  a  price  agreement 
differs  widely  in  many  fundamental  respects  from  either  mur- 
der or  arson.  The  difference  is  so  profound  that  it  can  be 
easier  felt  than  accurately  defined.  It  is  not  to  be  found  in 
the  circumstance  that  ahnost  all  races  of  men  have  for  count- 
less centuries  felt  that  murder  and  arson  were  highly  immoral 
acts.  It  would  not  be  difficult  from  the  text  of  the  criminal 
codes  of  many  different  peoples  at  widely  separated  periods 
of  the  world^s  history,  and  from  the  writings  and  sayings  of 
ethical  and  religious  teachers  of  divers  creeds  and  races,  to 
argue  that  for  some  thousands  of  years  the  vast  majority  of 
mankind  has  felt  that  it  was  also  immoral  to  make  a  combi- 
nation for  the  purpose  of  raising  the  prices  of  things  of  gen- 
eral use.  At  all  times  there  has  been  a  minority  of  shrewd 
and  able  moi  who  have  believed  that  such  combinaticms  were 
merely  the  reasonable  exercise  of  superior  sagacity  and  fore- 
sight. There  never  has  been  a  time  when  most  men,  how- 
ever mudi  they  disked  price  agreements  in  tilings  they 
bou^t,  but  did  not  sell,  were  not  able  to  persuade  themselves 
that  there  was  nothing  wrong  in  agreeing  to  keep  up  tbe 
prices  of  things  they  sold,  but  did  not  buy.  It  is  not  for  us 
to  say  what  the  true  ethical  relation  of  the  monopolist  to  the 
conununity  in  which  he  lives  is.  In  this  country  those  who 
believe  that  he  is  a  dangerous  wrong-doer  have  in  lawful 
manner  written  their  convicticms  upon  the  statute  book. 
The  Sherman  Act  f^foids  restraint  of  interstate  trade  and 
attempts  to  monopolize  it.  He  who  does  either  may  be  pun- 
ished, and  that,  too,  in  a  way  which  the  Legislature  seldom 
directs,  unless  the  thing  foibidden  is  felt  by  the  majority 
of  the  people  to  be  unethical  if  not  highly  inmioral.  The 
use  l^  the  Circuit  Court  of  Appeals  of  the  Seventh  Circuit 
of  miurder  and  arson  as  illustraticms  of  breaches  of  law 
whidi  a  patentee  had  no  greater  immunity  to  commit  than 
had  any  other  man  was  accurate,  natural,  and  striking.  At 
a  glance,  every  one  could  see  that  a  patentee  could  not  law- 
fully require  his  licensee  to  commit  either.    Unfortunately 
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some  people  have  persuaded  themselves  that  tJiioee  illus- 
trations were  intended  as  limiting  the  violations  of  law  which 
a  patentee  could  not  require  to  crimes  which  the  ordinary 
man  feels  to  be  of  the  same  general  type  as  murder  and 
arson.    Such,  of  course,  was  not  the  intention  of  the  court 

A  patentee  may  not  require  his  licensee  to  sell  a  patented 
oil  which  flashes  below  the  minimum  temperature  prescribed 
by  state  law.  Patterson  v.  Kentucky^  97  U.  S.  501, 24  L.  Ed. 
1115.  He  may  not  authorize  his  licensee  to  prescribe  and  sell 
his  patented  medicine  in  a  state  whidx  requires  of  all  who 
write  prescriptions  that  they  shall  have  qualifications  not 
possessed  by  the  licensee.  Jordan  v.  Overseers  of  Dayton^  4 
Ohio,  295.  Selling  oil  with  a  low  flashing  point  or  prescrib- 
ing patent  medicine  without  having  a  state  license  to  practice 
medicine  would  no  more  strike  the  average  man  as  akin  to 
murder  or  arson  than  would  a  combination  to  fix  prices.  In 
one  respect  they  are  like  murder  and  arson.  They  are  viola- 
tions of  law  outside  the  pat^it  laws.  So  is  a  combination  in 
restraint  of  trade.  What  the  court  meant  was  what  ttie  court 
said — a  patentee  cannot  require  his  licensee  to  violate  a  law 
outside  of  the  patent  law.  Murder  and  arson  are  out- [190] 
side  the  patent  law.  Every  obligation  which  a  patentee  at- 
tempts to  impose  upon  his  licensee  to  break  any  law  outside 
of  the  patent  law  is  in  that  respect  like  a  requirem^ot  to  com- 
mit murder  or  arson.  In  the  nature  of  things  such  must  be 
the  law.  A  patentee  is  as  much  subject  to  the  laws  of  Uie 
land  as  is  any  other  man.  From  one  special  application  of 
one  class  of  laws  he  is  exempt  At  common  law  and  by 
statute  monopolies  are  unlawful.  At  common  law  and  by 
statute  a  man  who  invented  a  new  and  useful  thing  might  be 
given  a  right  which  would  enable  him  for  a  limited  time 
effectually  to  monopolize  it  The  courts  have  said  that  this 
right  to  monopolize  what  he  invented  cannot  be  taken  from  a 
patentee  by  state  laws.  They  say  it  has  not  been  taken  away 
by  Congress.  All  men  know  that  Congress  never  intended 
when  it  passed  the  Sherman  Act  to  change  the  patent  law. 
It  did  not  do  so. 

[4]  The  patentee  may,  in  spite  of  that  law,  monopolize 
for  tiie  term  of  his  patent  the  thing  which  he  or  his  assignor 


Digitized  by  VjOOQ IC 


UNITED  STATBB  t^.  STAHDABD  BAJTITABlr  MFQ.  GO.      421 

Opinion  of  tlie  Gonrt 

invented.  Neither  at  conuncm  law  nor  m  this  country  by 
statute  has  he  ever  had  a  right  to  monopolize  anything  else. 
As  to  everything  not  validly  claimed  in  his  patent  he  is  as 
other  men.  If  by  the  common  law  or  the  statutes  of  the 
state  or  by  the  enactments  of  Congress  men  are  forbidden  to 
restrain  trade  or  to  monopolize  it,  a  patentee  may  not  restrain 
trade  or  attempt  to  monopolize  it  in  anything  except  that 
which  is  covered  by  his  patent 

[8]  A  patent  is  a  grant  of  a  right  to  exclude  all  others 
frcMn  making,  using,  or  selling  the  invention  covered  by  it 
It  does  not  give  a  right  to  the  patentee  to  sell  indulgences  to 
violate  the  law  of  the  land,  be  it  the  Sherman  Act  or  another. 
The  right  to  exclude  others  is  the  property  of  the  patentee. 
It  is  his  very  own.  He  may  do  with  it  as  he  will.  A  very 
rich  man  may  have  $100,000,000  of  cash.  It  is  his  property. 
It  is  his  very  own.  He  may  do  with  it  as  he  will.  Neither 
one  of  them  can  use  his  property  to  bring  about  a  violation 
of  law.  A  patentee  who  monopolizes  his  invention  breaks  no 
law.  He  who  uses  his  property  right  to  exclude  others  from 
the  making,  selling,  or  using  his  invention, , for  the  purpose 
and  with  the  effect  of  making  a  combination  to  restrain 
trade  in  something  from  which  his  patent  gives  him  no 
right  to  exclude  others,  does  break  the  law.  He  breaks  it  pre- 
cisely as  the  individual  defendants  in  the  Standard  Oil  and 
American  Tobacco  Companies  broke  it.  They  had  the  same 
right  to  use  their  brains,  their  capital,  and  their  credit  as 
they  thou^t  best,  as  he  had  to  use  his  right  to  exclude  all 
others  frcwn  making,  using,  or  selling  automatic  dredgers. 
He  was  subject  to  the  same  limitations  as  they  were.  They 
could  not  lawfully  use  their  brains,  their  money,  and  their 
credit  to  restrain  trade  in  petroleum  and  tobacco.  He  can- 
not use  his  patent  rights  to  restrain  trade  in  unpatented  bath 
tubs. 

The  defendants  have  pressed  upon  our  attention  many 
cases  in  the  Circuit  Courts  and  in  the  Circuit  Courts  of  Ap- 
peal. Many  of  them  have  upheld  the  right  of  a  patentee  to  fix 
the  price  below  which  a  purchaser  from  him  of  patented  arti- 
cles may  not  sell  those  articles.  In  some  of  these  cases  it  has 
been  held  that  one  who  sells  at  a  lower  price  thereby  becomes 
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an  infrlBger,  and  that  the  federal  courte  have  [191]  jurist 
diction  of  a  suit  brought  against  him  cm  ftocount  of  such  sale, 
irreq)ectiye  of  the  amount  in  controyersy  or  the  citizenship 
of  the  parties.  Edison  Phongraph  Co.  v.  Kauffncmn  (C.  C.) 
105  Fed.  960;  Edison  Phonograph  Co.  v.  Pike  (C.  C.)  116 
Fed.  868 ;  Victor  Talking  Maohme  Co.  v.  The  Fair,  123  Fed. 
424,  61  C.  C.  A.  58;  National  Phonograph  Co.  v.  Schlegel, 
128  Fed.  733,  64  C.  C.  A.  594;  New  Jersey  Patent  Co.  v. 
Schaefer  (C.  C.)  144  Fed.  437;  Id.  (C.  C.)  159  Fed.  171; 
.  Rubber  Tire  Wheel  Co.  v.  MUwavkee  R.  Co.y  164  Fed.  368, 
83  C.  C.  A.  336;  Goshen  Rubber  Works  v.  Single  Tube  A. 
ds  H.  Tire  Co.,  166  Fed.  431,  92  C.  C.  A.  183.  The  Suprraie 
Court  has  in  several  recent  cases  expresdy  said  that  it  was 
not  to  be  understood  as  expressing  any  opini<m  as  to  whether 
such  restrictions  when  applied  to  patented  articles  were  or 
were  not  valid.  Dr.  MUes  Medical  Co.  v.  John  D.  Park  db 
Sons  Co.,  220  U.  S.  373,  31  Sup.  Ct  376,  56  L.  Ed.  502; 
BobbS'MerrUl  Co.  v.  Straus,  210  U.  S.  339,  28  Sup.  Ct  722, 
52  L.  Ed.  1086.  Wayman  did  not  sell  patented  dredgers  on 
condition  that  the  purchasers  should  not  resell  them  below 
a  fixed  price.  The  question  of  whether  such  restrictions 
upon  the  sale  of  patented  articles  are  valid  is  not  before  us. 
We  neither  decide  it  nor  intimate  any  opinion  upon  it. 

In  a  number  of  cases  the  own^  of  a  machine  patent  has 
licensed  others  to  use  the  machine  on  condition  tiiat  they 
would  buy  certain  unpatented  things  upon  which  the  ma- 
chine operated  exclusively  from  the  patentee.  Those  condi- 
tions have  been  held  valid  by  a  nimiber  of  courts.  Perscms 
who  with  knowledge  of  the  terms  of  the  license  have  sold  to 
the  licensee  some  of  the  unpatented  things  to  be  used  on  the 
patented  machine  have  been  held  liable  for  omtributory  in- 
fringement Beaton  Peninsular  Button  Fastening  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C.  A.  267,  35  L.  R. 
A.  728;  Rupp,  WUtgenfeld  Co.  v.  EUiott,  131  Fed.  780,  65 
C.  C.  A.  544;  A.  B.  Dick  Co.  v.  Henry  (C.  C.)  149  Fed.  424; 
^olian  Co.  v.  Harry  H.  Judg  Co.,  155  Fed.  119,  86  C.  C.  A. 
205;  Crown  Cork  dk  Seal  Co.  v.  Brooklyn  Bottle  Stopper 
Co.  (C.  C.)  172  Fed.  225;  Oroion  Cork  (6  Seal  Co.  v.  Stand- 
ard Brewery  (Q  C.)  174  Fed.  252.    In  the  case  of  CorteHyou 
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t.  /ohnsofiy  146  Fed.  988,  the  majority  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  declined  to  bold  that  a 
third  perscxi  who  with  knowledge  of  the  restriction  sold  to 
a  licensee  ordinary  articles  of  c<»nmeroe  to  be  used  upon  the 
licensed  machine  was  a  contributory  infringer.  All  the 
judges  held  that  in  the  particular  case  there  was  not  sufficient 
evidence  that  the  defendant  made  the  sale  with  knowledge  as 
to  the  terms  of  the  license,  and  the  use  to  be  made  of  the  ink. 
The  Supreme  Court  affirmed  the  decision  below  on  the 
ground  of  want  of  sufficient  evidence  of  notice.  It  expressly 
refused  to  express  any  opinion  as  to  whether  the  defendant 
could  have  been  held  had  notice  been  shown.  Cortelyou  v. 
Johnson,  207  U.  S.  196,  28  Sup.  Ct  105,  52  L.  Ed.  167.  A 
patentee  may  or  may  not  be  entitled  to  obtain  his  pay  for 
his  patented  machine  in  whole  or  in  part  by  stipulating  that 
he  shall  have  the  sole  right  to  furnish  material  to  be  used 
with  it.  We  express  no  opinion  upon  the  question.  It  would 
have  been  presented  in  this  case  had  Wayman  bargained  with 
the  corporate  [192]  defendants  that  they  should  buy  all  their 
enameling  powder  from  him.  Such  a  bargain  would  have 
been  a  very  different  one  from  that  now  before  us.  The  pur- 
poses aimed  at  by  such  a  bargain,  the  relations  among  the  de* 
fendants,  and  between  them  and  the  public  would  have  all 
been  unlike  those  shown  in  the  record. 

What  has  been  said  is  sufficient  for  the  determination  of 
this  case.  The  ware  is  not  patented.  The  agreements  or 
licenses  attempt  to  fix  the  price  of  unpatented  ware  and  to 
monopolize  the  trade  in  it.  The  fact  that  Wayman  had  a 
patent  on  something  else,  ev^i  though  it  was  a  tool  used 
in  one  step  of  the  making  of  the  ware,  gives  neither  him 
nor  his  licensees  the  right  to  restrain  interstate  trade  in  the 
ware.  The  ownership  of  a  patent  for  a  tool  by  which  old, 
well-known,  and  unpatented  articles  of  general  use  can  be 
more  cheaply  made  gives  no  right  to  combine  the  makers 
and  dealers  in  the  unpatented  articles  in  an  agreement  to 
make  the  public  pay  more  for  it.  The  first  and  second  sec- 
tions of  the  Sherman  Act,  ^'  when  taken  together,  embraced 
ev«7  conceivable  act  which  could  possibly  come  within  the 
q>irit  or  purpose  of  the  prohibitions  of  the  law  without  re- 
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grard  to  the  garb  in  whidi  such  acts  were  clothed.  •  •  • 
In  view  of  the  general  language  of  the  statute  and  of  the 
public  policy  whkh  it  manifested,  there  was  no  possibility 
of  frustrating  that  policy  by  resorting  to  any  disguise  or 
subterfuge  of  form,  since  resort  to  reason  rendered  it  im- 
possible to  escape  by  any  indirecticm  the  prohibitions  of  the 
statute."  United  States  v.  American  Tobacco  Co.j  221  U.  S. 
181,  31  Sup.  Ct  648,  55  L.  Ed.  694.  In  what  has  been  said 
it  has  been  assumed  that  Wayman  was  the  real  and  substan* 
tial  owner  of  the  patents.  That  scheme  was  his.  That  his 
purpose  was  merely  to  make  money  for  himself  by  selling  to 
the  corporate  defendants  indulgences  to  sin  against  the 
Sherman  Act. 

The  government  contends  that  this  was  not  the  real  situa- 
tion. In  its  view  there  is  nothing  before  the  court  except 
an  ordinary  combination  to  raise  and  maintain  wholesale 
and  retail  prices  and  to  force  all  the  makers  and  dealers  in 
the  country  into  it.  Wayman,  it  says,  was  nothing  more 
than  the  ordinary  promoter.  The  patents  served  the  purpose 
of  the  certificate  of  incorporation  from  New  Jersey  or  Dela- 
ware used  when  the  combination  became  a  consolidation. 
We  have  not  discussed  this  branch  of  the  case.  We  will  not 
We  refrain  from  doing  so  not  because  it  would  not  be  perti- 
nent It  would.  Ordinarily  it  would  receive  full  considera- 
ati(ML  Unusual  circumstances  shown  by  the  record  make  it 
inexpedient  and  even  impn^r  to  do  so,  if  the  case  can  be 
disposed  of  without  commenting  upon  that  aspect  of  it 

[5]  Some  months  after  these  proceedings  were  begun  the 
grand  jury  of  the  United  States  for  the  Eastern  District  of 
Michigan  returned  indictments  against  many  of  the  defend- 
ants. They  were  chai^ged  with  violating  the  Sherman  Law. 
The  acts  alleged  against  them  there  are  the  same  which  are 
made^the  ground  of  ihe  equitable  relief  here  asked  for.  The 
defendants  have  moved  that  further  proceedings  herein  be 
put  off  until  the  criminal  case  has  been  finally  disposed  of, 
and  that  the  taking  of  testimony  be  then  re-opened.  It  is 
urged  that  tlie  individual  defei^ants  diould  in  justice  to 
themselves  [198]  testify  fully  and  freely.  It  is  said  that  this 
they  dare  not  now  da    They  fear  that  something  to  which 
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they  swear  in  the  dvil  proceeding  may  be  used  in  the  crimi- 
nal to  their  hurt  This  motirai  we  cannot  grant.  The  Sher- 
man Act  provides  for  both  civil  and  criminal  proceedings. 
The  Attorney  General  must  decide  whether  and  when  either 
or  both  shall  be  brought.  To  postpone  finding  an  indict- 
ment until  after  a  petition  iar  an  injunction  had  upon  final 
hearing  been  granted  or  dismissed  would  be  frequently,  if 
not  usually,  to  wait  until  after  the  period  of  limitations  had 
expired.  To  refuse  to  decide  the  equity  cause  so  long  as  the 
criminal  charge  had  not  been  finally  disposed  of  might  leave 
the  public  to  suffw  for  years  from  what  the  Attorney  General 
believed  to  be  a  harmful  interference  with  its  rights  and 
interests.  The  courts  cannot,  unless  in  exceptional  cases,  say 
that  either  must  wait  up<m  the  other.  A  court  of  equity  has 
a  wide  discretion.  There  may  be  circumstances  whirh  would 
justify  its  refusal  finally  to  act  until  after  the  indictments 
had  been  tried.  In  our  view  such  circumstances  are  not 
fouml  here.  The  fact  that  many  of  the  defendants  are  now 
under  indictment  makes  it  our  duty  to  be  careful  not  to  say 
anything  which  might  be  used  either  to  their  prejudice  or  to 
that  of  the  government  in  the  impending  criminal  trial. 
ScMne  minor  questions  affecting  particular  defendants  are 
to  be  passed  upcm. 

[6]  The  Colwell  Lead  Company  says  it  is  not  engaged  in 
interstate  commerce.  In  our  view  it  is.  It  makes  its  ware 
in  New  Jersey.  It  sends  it  to  ware-rooms  in  New  York  City 
and  in  Worcest^,  Mass.,  and  there  sells  it  Its  trade  extends 
over  several  states.  It  alleges  that  it  had  no  part  in  any  of 
the  negotiaticHis  leading  up  to  the  formation  of  the  scheme, 
that  it  did  not  execute  a  license  agreement  until  some  three 
weeks  after  the  other  corporate  defendants,  and  that,  then, 
it  refused  to  bind  itself  to  charge  the  resale  prices.  It  was 
consulted  through  its  president  some  time  before  any  of  the 
agreements  were  actually  entered  into  or  before  their  precise 
terms  were  definitdy  settled.  He  then  gave  a  general  ap- 
proval of  the  plan.  Neither  he  nor  it  appear  to  have  done 
anything  furtiier  imtil  after  the  others  had  signed  up. 

Some  months  before  the  Standard  Sanitary  Manufactur- 
ing Company,  which  until  May  4,  1910,  owned  the  basic 
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automatic  patent,  had  given  the  Colwell  Company  a  rev- 
ocable license  to  use  the  dredger.  The  latter  wanted  Way- 
man  to  renew  the  license.  It  apparently  did  not  want  it 
badly  enough  to  be  willing  to  bind  itself  to  charge  the  uni- 
form resale  prices  of  the  New  York  City  plumbers  to  whom 
it  sold  a  large  part  of  the  ware.  Wayman  finally  agreed  in 
writing  that,  if  it  would  take  a  license,  he  wcnild  try  to  get 
from  the  commission  of  the  c(H*porate  defendants  leave  to 
cut  these  prices  whenever  it  found  that  maintaining  them 
would  seriously  handicap  it  If  the  commission  would  not  let 
the  Colwall  Lead  Ccmipany  do  so,  ihe  latter  on  10  days' 
notice  could  terminate  the  agreement  It  would  appear  that 
it  became  a  party  to  the  combination  to  an  extent  sufficient 
to  entitle  the  government  to  injunctive  relief  against  it 

[194]  [7]  The  evidence  shows  that  two  of  the  individual 
defendants,  namely,  Bert  O.  Tilden  and  George  W.  Frans- 
heim,  secretaries  of  the  Colwell  Lead  and  the  Wheeling 
Enameled  Iron  Companies,  respectively,  had  no  part  in 
forming  the  combination.  They  did  not  do  anything  in  con- 
necUon  with  it,  except  to  attest  in  their  official  characters 
papers  executed  by  their  corporations.  As  to  them  the  peti- 
tion should  be  dismissed.  Against  the  other  defendants,  cor- 
porate and  individual  ihe  government  is  entitled  to  injunc- 
tive relief  substantially  as  prayed  for.  In  view  of  the  pend- 
ency of  the  criminal  case,  all  characteiization  of  what  the  de- 
fendants have  done  not  necessary  to  the  effectiveness  of  the 
decree  should  be  omitted  fnun  it  The  government  may  sub- 
mit a  draft  of  a  decree  to  the  counsel  for  the  defendants.  If 
an  agreement  cannot  be  speedily  had,  we  will  upcm  appliea- 
ti<m  fix  an  early  day  for  its  settlement 

GoFF,  Circuit  Judge  (dissenting). 

I  cannot  assent  to  the  conclusion  reached  by  the  court  in 
this  opinion.  The  facts  established  by  the  testimony,  con- 
sidered in  the  light  of  the  law  applicable  thereto,  compel  me 
to  conclude  that  the  allegations  of  the  petition  have  not  been 
sustained. 
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STEERS  ET  AL.  V,  UNITED  STATES, 

(Clrcnlt  Court  of  Appeals,  Sixth  Circuit.    December  5,  1911.) 
[192  Fed.  Rep.,  1.] 

Qeand  Juht  (I  10) — Sklbction  of  Jurobs — Fkde&al  Coubts. — In 
drawing  a  special  grand  Jury  in  a  Federal  Circuit  Court  in  Ken- 
tucky, the  clerk,  for  the  purpose  of  distributing  the  Jurors  as  evenly 
as  possible  between  the  several  counties  from  which  they  were 
drawn,  followed  the  method  of  rejecting  the  names  of  all  Jurors 
drawn  who  resided  in  a  particular  county  after  the  desired  number 
from  such  county  had  been  drawn,  continuing  the  drawing  until 
the  desired  number  had  been  drawn  from  each  county.  By  Rev. 
St.  if  802,  805  (U.  S.  Comp.  St  1901,  pp.  025,  626),  it  is  provided 
that  Jurors  shall  be  returned  from  such  parts  of  the  district  as  the 
court  shall  direct  so  as  to  be  most  favorable  to  an  impartial  trial, 
and  that  special  Juries  when  ordered  shall  be  returned  in  the  same 
manner  and  form  as  is  required  by  the  laws  of  the  State.  Ky.  St 
f  2243  (Russell's  St  f  3066),  provides  for  the  drawing  of  Juries  In 
the  State  court  by  the  Judge.  Held,  that  the  mode  pursued  by  the 
clerk  was,  at  most,  irregular,  and  not  prejudicial,  and  not  such  a 
plain  error  as  would  be  noticed  by  the  Circuit  Court  of  iMK>^&lB  in 
the  absence  of  an  assignment  of  error  thereon.* 

[Ed.  Note. — ^For  other  cases,  see  Grand  Jury,  Cent  Dig.  I  27; 
Dec.  Dig.  f  10.1 

CoMMCBCB  (I  83) — ^What  Constitutes  ''IitTEBSTAn  Commkbcb.''— 
A  single  shipment  of  a  commodity,  as  tobacco,  from  one  State  Into 
another  to  be  marketed,  constitutes  interstate  trade  and  commerce, 
within  the  meaning  of  Anti-Trust  Act  Joly  2,  1890,  c.  647,  I  1,  26 
Stat  209  (U.  S.  Comp.  St  1901,  p.  8200). 
[Ed.  Note. — ^For  other  cases,  see  Oommorce,  Dec  Dig.  f  88. 
For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3724- 
3781.1 

Monopolies  (f  12) — Federal  Anti-Tbust  Act — Illegal  Resteaint 
OP  Intebstatb  Tbaoe. — ^A  direct  and  absolute  restraint  upon  inter- 
state trade  and  commerce  bearing  no  reasonable  relation  to  lawful 
means  of  accomplishing  lawful  ends  is  not  relieved  from  criminal 
illegality  under  the  AnU-Trust  Act  July  2,  1890,  c  647,  I  1,  26 
Stat  209  (U.  S.  Comp.  St  1901,  p.  8200),  because  the  volume  of 
traffic  affected  was  small. 
[Ed.  Note.— For  other  cases,  see  Monopolies,  Dec.  Dig.  f  12.} 


•  Syllabus  copyrighted,  1912,  by  West  Publishing  Company. 
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\2]  MoNOPOuxs  (f  81) — ^Fbdkbal  Aim-TKuaT  Acr-<!VnrBPiBACT  m* 
Restraint  of  Trade — Indictment. — Ad  indlctmeot  for  coospiracy 
to  restralD  interstate  commerce  In  violation  of  Anti-Trust  Act  July 
2,  1890,  c.  647,  I  1,  26  Stat  209  (U.  S.  Comp.  St  1901.  p.  3200), 
considered,  and  held  sufficient 

[Ed.  Note. — For  other  cases,  see  Mon(H>olies,  I>ec  Dig  f  81.] 

Criminal  Law  (S  1043) — ^Trial — Objection  to  Admission  of  Evi- 
dence.— ^A  general  objection  to  the  admission  of  evidence  for  which 
no  ground  is  stated  will  not  support  an  assignment  of  error  in  a 
Federal  court. 

(Ed.    Note. — For    other    cases,    see   Criminal   Law,    Cent    Dig. 
%%  2654-2655;  Dec.  Dig.  I  1043.] 

Criminal  Law  (II  673,  1088)— Triai^-Evidbnce.— In  a  trial  of  a 
number  of  defendants  for  conspiracy,  where  items  of  evidence  are 
necessarily  admitted  which  at  the  time  are  competent  against  one 
defendant  only,  it  is  proper  for  the  court  to  caution  the  Jury  as 
the  trial  proceeds  as  to  the  effect  of  such  evidence,  but  its  failure 
to  do  so,  when  not  requested,  is  not  reversible  error. 

(Bd.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  II  673, 
1068.1 

Ortmtnal  Law  (II  315,  423) — Criminal  Prosecittion — ^Trial— Evi- 
dence— Statements  of  Conspirator. — ^A  conspiracy  proved  to  have 
been  formed  is  presumed  to  have  continued  until  its  object  was 
accomplished,  and,  on  the  trial  of  defendants  charged  with  having 
conspired  to  prevent  the  shipment  of  certain  tobacco  in  interstate 
commerce,  statements  made  by  one  of  defendants  while  the  tobacco 
was  being  withheld  from  shipment,  at  their  instance,  were  admissi- 
ble against  them. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  C^nt  Dig.  II  748, 
989-1001 ;  Dec.  Dig.  II  815,  428.1 

Criminal  Law  (I  825) — ^Trial — ^Instructions. — ^Instructions  in  a 
prosecution  for  conspiracy,  taken  together,  held  not  erroneous,  In 
the  absence  of  requests  for  more  specific  instructions  on  certain 
points. 

[Bd.  Note. — For  other  cases,  see  Olminal  Law,  Cent  Dig.  I  2005 ; 
Dec.  Dig.  I  825.] 

OouviB  (I  852) — Federal  Courts — Coniormitt  to  State  Practice — 
Criminal  CASEs.^The  Federal  conformity  statute  (Rev.  St  I  914 
(U.  S.  Comp.  St  1901,  p.  6841),  providing  for  conforming  the  pro« 
cedure  in  the  Federal  courts  to  that  in  the  State  courts  in  civil 
actions  at  law,  does  not  cover  instructing  the  Jury. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  I  862.] 
Conformity  of  practice  in  common-law  actions  to  that  of  State 
court,  see  notes  to  O'Connell  v.  Reed,  5  C.  C.  A  594;  Nederland 
Life  Ins.  Co.  v.  Hall,  27  C.  C.  A  892.] 
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GmiMiNAL  Law  (I  1088)~TBiAL->lN8TBUCTioN8.--Defendaiit8  In  a 
criminal  trial  in  a  Federal  court  can  not  assign  as  error  the  failure 
of  the  court  to  instruct  as  to  certain  theories  or  inferences,  which 
might  find  support  in  the  evidence  when  they  did  not  request  such 
instruction. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  f  2G46; 
Dec.  Dig.  f  1088.] 
Monopolies  (I  81) — Anti-Tbust  Act — Pbosecution  fob  Conspibact — 
SumciENCT  OF  Evidence. — Evidence  considered  In  a  prosecution 
for  conspiracy  in  restraint  of  Interstate  trade  and  commerce  In 
violation  of  the  Anti-Trust  Act  July  2  [S],  1890,  c.  647,  f  1, 
26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  8200),  and  held  sufficient 
to  require  the  submission  of  the  case  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Dec.  Dig.  f  81.] 
In  Error  to  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Kentucky. 

Criminal  prosecution  by  the  United  States  against  John 
S.  Steers  and  others.  Judgment  of  conviction,  and  defend- 
ants bring  error.    Affirmed. 

In  November,  1907,  W.  T.  Osborne,  living  upon  a  farm 
near  Dry  Bidge,  Ky.,  and  his  two  tenants,  Stowers  and 
Bryant,  had  in  their  possession  about  four  hogsheads  of 
tobacco,  being  their  entire  crop  for  the  season  of  1906.  They 
delivered  these  four  hogsheads  to  Ramsey,  the  railroad 
station  agent,  at  Dry  Ridge,  and  directed  shipment  to  Cin- 
cinnati, Ohio.  Ramsey  gave  to  Osborne  a  bill  of  lading 
in  customary  form,  showing  that  he  was  the  shipper,  and 
that  the  "Globe  House,  Cincinnati,  Ohio,"  was  the  con- 
signee. This  was  Tuesday,  November  26th.  It  was  too 
late  for  shipment  that  day,  and  the  next  day  there  was  no 
car  available;  so  that  on  Thursday  the  tobacco  was  remain- 
ing in  the  railroad  warehouse,  awaiting  transportation. 

An  existing  association  among  the  tobacco  raisers  of  the 
vicinity,  called  the  "Society  of  Equity"  or  the  "Burley 
Society,"  had  pooled  and  was  holding  at  its  warehouses  all 
the  tobacco  of  its  members,  until  such  holding,  with  other 
causes,  should  bring  about  a  higher  price,  and  it  was  op- 
posed to  the  shipment  to  market  of  any  tobacco  not  so 
pooled.  Osborne  and  his  tenants  did  not  belong  to  the 
association,  and  their  four  hogsheads  of  tobacco  were 
impooled. 
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During  Tuesday  and  Wednesday,  Osborne  received  mes- 
sages to  the  effect  that  he  must  not  ship  this  tobacco,  and 
on  the  evening  of  Thursday  a  considerable  number  of  men 
gathered  in  Dry  Ridge  with  seeming  reference  to  the  mat- 
ter of  this  diipment,  and  three  of  Osborne's  acquaintances 
or  neighbors  went  out  to  his  farm  to  see  him.  They  told 
him  that  there  was  a  crowd  of  50  men  at  Dry  Ridge;  that 
the  crowd  was  determined  this  tobacco  should  not  be 
shipped;  and  that,  unless  Osborne  would  withdraw  the  to- 
bacco, it  would  be  destroyed,  and  he  or  his  property  might 
be  otherwise  injured.  He  then  determined  that  it  might  be 
withdrawn,  and,  to  accomplish  this  result,  he  indorsed  over 
the  bill  of  lading  to  one  of  his  visitors.  The  next  morning, 
in  seeming  pursuance  of  some  previously  formed  plan,  a 
large  body  of  men,  probably  200  or  300,  said  to  be  more 
than  had  ever  been  seen  together  there  before,  assembled  in 
Dry  Ridge  and  marched  to  the  railroad  station.  The  in- 
dorsed bill  of  lading  was  presented,  the  tobacco  was  turned 
over  by  the  station  agent,  and  the  procession,  headed  by 
four  teams  carrying  the  four  hogsheads,  marched  away  from 
the  station,  after  the  crowd  had  called  the  agent  outside 
and  notified  him  that  he  must  not  ship  any  unpooled  tobacco. 
The  four  hogsheads  were  then  returned  to  Osborne's  prem- 
ises and  kept  there  by  him  until  January  14, 1908.  On  this 
last  day  one  of  those  who  had  been  active  in  the  proceeding 
notified  Osborne  that  he  was  at  liberty  to  ship  the  tobacco, 
and  he  did  so  at  once. 

A  special  grand  jury  considered  these  acts  to  be  in  viola- 
tion of  the  congressional  act,  approved  July  2,  1890,  com- 
monly called  the  "  Sherman  Anti-Trust  Law,"  and  returned 
an  indictment  against  the  appellants  and  four  others.  Mo- 
tions to  quash  and  demurrers  were  overruled,  and  the  re- 
spondents tried  upon  their  pleas  of  not  guilty.  The  case 
was  nolle  prossed  as  to  one  respondent,  the  jury  acquitted 
three,  and  the  appellants,  eight  in  number,  were  convicted 
and  severally  sentenced  to  pay  considerable  fines.  They  all 
join  in  this  writ,  and  assign  a  large  number  of  errors.  While 
we  have  not  omitted  to  consider  each  one  argued,  we  must 


Digitized  by  VjOOQ IC 


8TBEB8  V.  UNITED  STATES.  431 

Opinion  of  the  Court 

confine  this  opinion  to  the  f^w  which  seem  to  us  most  de- 
serving of  discussion. 

[4]  W.  W.  Dickerson  {Clore^  Dickerson  cfe  Clayton  and 
Myers  <&  Howard^  on  the  brief),  for  plaintiffs  in  error. 

E.  P.  Orosvenor^  Sp.  Asst.  Atty.  Gen.  {James  A.  Fowler^ 
Asst.  Atty.  Gen.,  and  Edwin  P.  Morrow^  U.  S.  Atty.,  on 
the  brief),  for  the  United  States. 

Before  Warrington,  Knappbn,  and  Dbnison,  Circuit 
Judge& 

Denison,  Circuit  Judge  (after  stating  the  facts  as  above). 

[1]  1.  Upon  their  motion  to  quash  the  indictment,  re- 
spondents offered  to  show  that,  proceeding  under  an  order 
for  the  drawing  of  a  special  grand  jury,  the  clerk,  acting  as 
jury  commissioner,  drew  names  in  the  ordinary  way  from 
the  box  used  for  that  purpose,  when  the  court  was  sitting 
at  London,  and  containing  the  names  of  jurors  residing  in 
the  counties  from  which  juries  were  customarily  drawn  for 
service  at  that  point.  However,  he  did  not  take,  as  jurors, 
the  first  28  names  drawn;  but,  following  a  plan  to  appor- 
tion the  jury  approximately  evenly  numerically  between  the 
various  counties  (as,  for  example,  to  procure  five  jurors 
from  each  of  four  counties  and  four  from  each  of  two 
counties),  after  the  drawing  had  given  him  the  predeter- 
mined number  of  names  from  one  county,  he  rejected  fur- 
ther names  from  that  county,  and  continued  the  drawing 
until  he  had  procured  such  number  from  each  county.  This 
method  of  selection  is  said  not  to  be  in  compliance  with  sec- 
tions 800,  802,  805,  915,  R.  S.  (U.  S.  Comp.  St.  1901,  pp. 
628,  625,  626,  684),  and  section  2243,  Ky.  St.  (Russell's  St. 
§  3066).  No  error  was  assigned  upon  this  point,  but  it  was 
pressed  upon  us  on  the  argument. 

We  must  presume  regularity  in  all  cases  where  the  con- 
trary is  not  expressly  shown,  and  we  think  the  proper  infer- 
ence from  this  record  is  that  the  counties,  or  the  part  of  the 
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district,  to  which  the  drawing  was  confined,  had  been  desig- 
nated by  the  order  of  the  lourt  referred  to  or  were  selected 
with  the  knowledge  and  approval  of  the  judge.  Whether  we 
should  also  infer  from  this  record  that  the  apportionment 
which  the  clerk  made  among  the  several  counties  was  pur- 
suant to  an  order  of  the  court  or  an  established  practice 
approved  by  the  court,  or  whether  we  should  infer  that  the 
clerk's  action  was  without  any  sanction  of  the  court,  we 
think  immaterial  to  the  disposition  of  this  case.  In  the  for- 
mer event,  there  would  be  no  irregularity.  In  the  latter 
case,  it  is  enough  to  say  that  the  method  adopted  by  the 
clerk  would  have  been  the  natural  and  reasonable  method 
for  the  court  to  adopt,  had  it  given  instructions  on  the  sub- 
ject. It  did  not  result  in  any  grand  jurors  from  an  unau- 
thorized district  or  any  incompetent  grand  jurors;  and,  if 
irregular  at  all,  the  overruling  of  a  motion  to  quash,  based 
thereon,  would  not  be  such  a  plain  error,  as,  under  rule  11 
(150  Fed.  xxvii,  79  C.  C.  A.  xxvii),  we  ought  to  notice  in 
the  absence  of  any  assignment. 

[2]  2.  Demurrer.  The  first  ground  of  demurrer  was  that 
one  shipment  by  one  shipper  to  another  State  does  not 
amount  to  that  interstate  trade,  the  restraint  of  which  is  for- 
bidden. This  argument  is  [5]  based  upon  the  cases  holding 
that  a  single  transaction  does  not  amount  to  trade  or  busi- 
ness imder  the  rules  governing  levying  a  tax  upon  a  busi- 
ness or  engaging  in  business  in  a  State;  upon  the  holding  in 
Packet  Co.  v.  Bay,  200  U.  S.  179,  26  Sup.  Ct.  208,  50  L.  Ed. 
428,  that  an  insignificant  interference  with  interstate  com- 
merce may,  under  this  act,  be  disregarded;  and  upon  the 
supposed  holding  in  the  recent  Standard  OH  and  Tobacco 
oases,  221  U.  S.  1,  106,  31  Sup.  Ct.  502,  632,  55  L.  Ed.  619, 
663,  to  the  effect  that,  in  order  to  be  covered  by  this  statute, 
the  restraint  of  trade  must  be  of  considerably  quantity;  that 
is,  of  unreasonable  amount. 

^^  Trade,"  as  referring  to  a  business  which  must  have  a 
fixed  continuance  and  established  character  in  order  to  be  in 
existence  so  as  to  be  subject  to  a  tax  or  so  as  to  be  carried  on 
within  a  State,  can  not  be  sfynonymous  with  ^  trade  "  in  the 
sense  of  commerce  or  traffic  or  transportation  from  one  place 


^ 
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to  another;  and  so  decisioiis  like  Cooper  Ufg.  C^.  t,  Fergu- 
son, 113  U,  S.  727,  734,  5  Sup.  <X  739,  28  L.  Ed  U37,  are 
Qot  relevant. 

In  the  Packet  Company  case,  the  interference  under  con- 
sideration, aside  from  that  dependent  on  tiie  sale  of  the 
vendor's  good  will,  was  indirect,  contingent,  and  uncerti^in. 
The  court  did  not  say  that  the  amount  of  traffic  was  too  in- 
significant to  require  action,  but  that  this  uncertain,  remote, 
and  contingent  interference  was  insignificant.  In  the  pres- 
ent case  t^e  interference  wfts  absolute  and  entire.  All  of  the 
traffic  or  commerce  involved  was. wholly  stopped. 

We  do  not  find  in  the  Standard  Oil  imd  Tobacco  cases  any 
holding  that  a  direct  restraint  of  trade  must  affect  an  unrea- 
sonably great  amount  of  commerce  in  order  to  be  within  the 
prohibition.  As  we  read  tiiese  opinions,  the  matter  under 
consideration,  from  the  standpoint  of  reason^  was  not  the 
amount,  of  merchandise  or  traffic  affected  by  the  restriction, 
but  the  diaracter  and  extent  of  the  restriction  itself;  and  it 
was  thought  that,  if  such  restriction  reasonably  pertained 
to  lawful  results,  it  was  not  of  itself  necessarily  forbidden. 
Theee  opiniops  contain  no  jui^tification  for  the  idea  that  a 
direct  and  absolute  restraint,  bearing  no  reasonably  relation 
to  lawful  means  of  accomplishing  lawful  ends,  can  be  per- 
mitted only  because  the  volume  of  traffic  affected  is  not  very 
great 

[3]  It  is  true  that  the  theory  of  injury  to  the  put^lic  lies  at 
Uie  bottom  of  the  statute,  and  that  it  is  directed  against 
thing&r  which  tend  '^  to  deprive  the  public  of  the  advantages 
whidi  flow  from  free  competition "  {Northern  Securities 
cusey  193  U.  a  197,  832,  24  Sup.  a.  436,  454  [48  L.  Ed. 
(79] ) ;  but  a  single,  private  injury  may  well  tend  to  th^ 
public  result. 

We  cannot  doubt  that  there  may  be  a  conspiracy  under 
the  act  with  reference  to  a  single  shipment  o^oly,  and  that, 
in  so  far  86  ithe  nik  of  insignificance  may  exist,  it. doec|  not 
Bftplj  to  cirompst^ceB  like  these.  This  shipment  was  the 
entise  crop  of  thiBse  three  farmers  for  the  yea^.  It.  was,  to 
them,  of  litrge  relative  valu^e.    It  eannot  be  overlooked  as 
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tmimportant;  and  its  shit>m«it  to  Ohio  did  constitute  ^in- 
terstate trade  and  commerce.'*  It  was  dearly  interstate 
transportation;  and  interstate  transportation  is  interstate 
commerce.  V.  S.  v.  16)  Freight  ilw'n,  166  U.  8.  2W,  812, 
17  Sup.  Ct  540,  41  L.  Ed.  MW?;  Loewe  ▼.  Lawlar,  208  U.  S. 
274, 28  Sup.  Ct  801,  52  L.  Ed.  488. 

[4]  The  next  ground  of  demurrer  was  that  the  indict- 
ment did  not  show  the  facts  constituting  the  conspiracy, 
but  only  alleged  the  conclusicm.  If  this  statement  were 
accurate,  the  indictment  would  not  be  good;  but  we  do 
not  think  such  construction  is  justified  by  Qie  indictmttit. 
This  alleges  that  appellants  ^did  conq>ire  together  and 
engage  in  a  conspiracy  among  themselves  in  restraint  of 
said  interstate  commerce  so  carried  on  by  said  Osborne  and 
said  railway  company  *  *  •  by  the  several  means  now 
here  set  fortti  and  described;  that  is  to  say.''  It  then  de- 
scribes, as  the  "  means  "  adopted,  constituting  the  conspiracy, 
a  plan  to  assemble  a  mob  and  by  threats,  intimidation  and 
violence,  compel  Osborne  to  wiAdraw  the  shipment,  or  if 
he  would  not,  then  to  compel  the  railroad  agent  to  turn  it 
over  to  the  conspirators.  The  indictment  then  proceeded 
under  the  heading  **  overt  acts,''  to  describe  the  things  which 
were  done  by  defendants,  being  the  same  things  whidi  it 
had  already  recited  as  planned.  It  is  said  that  1^  descrip- 
tion of  overt  acts  cannot  be  carried  over  into  the  accusatory 
portion  of  an  indictment,  nor  make  it  good  when  that  ac- 
cusatory portion  fails  from  the  lack  of  stated  facts,  ud 
this  seems  to  be  the  applicable  rule  of  pleading.  Z7.  S.  v. 
Britton,  108  U.  S.  199,  205,  2  Sup.  Ct.  581,  27  L.  Ed.  698. 
Here,  however,  tiie  specific  statement  of  the  several  means 
which  were  determined  upon  as  a  part  of  the  plan  should 
be  treated  as  in  the  accusatory  portion,  and  when  so  treated, 
the  indictment  is  not  open  to  the  objection  that  it  states 
conclusiDDB  only. 

The  next  ground  of  demurrer  is  that  tiie  indidment  did 
not  sufficiently  allege  that  the  accused,  at  the  time  of 'tbeir 
conspiracy,  or  while  acting  thereunder,  knew^  that  the  to- 
bacco was  an  urttcle  of  mterstate  commeree.  A  odnspivM^ 
qf  this  gweml  character  is  a  crime  «t  eommon  iap^,  and 
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prosumably  ^ms  in  Kortueky,  and  we  are  not  dear  that  it 
is  necessary  to  allege  scienter. as  to  the  specific  fact  which 
makes  the  crime  cognizable  in  one  court  instead  of  in  an- 
other; but,  however  that  may  be,  we  think  the  guilty  knowl- 
edge is  suflfciently  alleged.  The  indictment  alleges  that  the 
tobacco  in  fact  entered  upon  its  interstate  shipment;  tibat 
tiien  the  defendants  unlawfully  did  knowingly  conq>ire  to- 
gether and  engage  in  a  conspiracy  among  themselves,  in 
restraint  of  said  interstate  trade  and  commerce  so  carried 
on  by  said  Osborne  and  said  railroad  company;  that  one 
means  of  doch  conspiracy  participated  in  by  defendants  was 
to  frighten  Ramsey  for  the  purpose  of  preventing  him  from 
shipping  this  tobacco  to  Cincinnati,  to  which  point  it  had 
been  consigned;  tiiat  another  means  was  to  compel  Osborne 
to  remove  this  tobacco,  consigned  as  aforesaid;  that  aur 
oth^  means  was  by  taking  the  tobacco  by  force  from  the 
railroad,  and  thereby,  to  prevent  the  transportation  of  said 
tobacco  from  Dry  Ridge,  Ky.,  to  Cincinnati,  Ohio;  that 
then  they  were  to  use  every  means  in  their  power  to  pre- 
vent Osborne  from  flipping  said  tobacco  from  Kentucky 
to  Ohio.  We  cannot  doul^  that  the  defendants  were  by 
these  allegations  fairly  charged  with  knowing  at  the  time 
that  tlwir  omspiracy  was  directed  against  to[7]bacco  Which 
was  in  the  oourse  of  diipment  out  of  the  State;  and  whether 
tiieiy  were  fairly  so  chaiged  is  the  test  of  sufficiency.  Foster 
V.  U.  8.,  178  Fed.  166,  171,  172, 101  C.  C.  A.  486,  and  oasos 
cited. 

The  indictment  is  further  attacked  because  so  many  dif- 
ferent, contemplated  means  of  accomplishing  the  conspiracy 
are  alleged,  and  it  is  sakl  that  this  makes  the  indictment 
vague  and  uncertain.  It  is  not  open  to  tiiis  objection.  The 
alligations  of  the  various  means  in  contemplation  an  not 
of  simultaiieoos  and  inconsistent  plans,  but  plana  for  suc- 
cessive action,  one  step  of  whidi  should  be  taken  if  previous 
steps  failed.  Complaint  as  to  such  an  indictment  would 
eome  with  better  fdrce  from  the  Gbvemment  ^whidh  might 
have  been  embarrassed  by  ao  s{iieciib  «&>alkgation  of  all  the 
plans  involved. 

[6]  8.  Admiflsion  (of  evidence.  To  the  evidence  offered 
many  obfectionB  were  made  and  ovenruled,  and  on  theto 
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rulings  error  is  now  assigned.  In  most  instances  the  objec- 
tion was  without  any  stated  ground.  It  was  only,  "We 
object.^'  Error  cannot  be  well  assigned  on  such  a  record. 
Foster  v.  U.  8.,  178  Fed.  166,  176,  177,  101  C.  O.  A.  485. 
However,  we  prefer  to  consider  the  merits  of  those  objec- 
tions which  seem  more  important. 

[6]  The  Oovemfment  was  allowed,  in  many  instances,  to 
show  statements  or  conduct  by  one  respondent  in  promoting 
or  executing  the  conspiracy,  but  not  in  the  presence  of  or 
with  the  knowledge  of  other  respondents.  The  others  would 
have  been  entitled  to  an  instruction  that  such  evidence 
should  be  considered  only  as  against  the  one  until  the  jury 
was  otherwise  satisfied  tiiat  the  conspiracy  existed,  and  that 
the  others  were  parties.  They  did  not  adc  such  instruction, 
nor  do  we  find  from  record  of  the  trial  or  the  charge  that 
such  instruction  was  given  in  that  precise  form,  although 
such  rule  was  substantially  stated  in  the  general  charge. 
We  think  it  proper  during  the  progress  of  a  conspiracy 
trial,  and  when  of  necessity  items  of  evidence  are  being  re- 
ceived which,  at  the  time,  are  competent  against  only  one 
defendant,  to  caution  the  jury  as  to  the  lawful  effect  of 
such  evidence;  and  to  do  so  frequently  enough  so  that  the 
trial  court  may  be  sure  the  jury  understands  the  distinctionB 
which  should  be  made.  Indeed,  a  ditect  instruction  to  the 
jury  on  this  subject,  at  an  early  stage  of  the  trial,  may  often 
be  advisable;  but  it  does  not  follow  that  judgment  of  con- 
viction should  be  reversed  because  the  record  does  not  show 
that  the  court  of  its  own  motion  gave  such  caution.  The 
judge  may  know  from  what  has  been  isaid  in  argument  by 
counsel  before  the  jury,  or  in  casual  discussion  not  taken 
down  by  the  reporter,  or  from  the  jurors'  experience  in  pre- 
vious trials^  that 'they  do  understand  the  proper  effeet  of 
such  ervidence.  Certainly  we  will  not  preeoaie  prejudice 
from  the  court's  failure  to  make  a  distinction  of  this  kind, 
in  a  case  where  he  was  not  asked. so  to  do. 

[7]  Mrs.  Oabome  was  permitted  to  testify  to  a  converaa- 
tioii  with  the  reepoodent  Webb,  January  14,  1808.  Mrs. 
Osborne  says: 

^  A  toldmeitty  huiband  coold  now  shlti  hii  tobaeoo  M;  that  tfacj 
had  concluded  t^  Mlt  ge.  9a  says,  we  ave  foiof  l»  Mt  it  9>  n^w, 
that  others  are  shippina.'* 
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[8]  This  is  objected  to  beeatise  it  is  said  thero  is  no  evi- 
dence that  the  conspiraqr  was  still  existing,  and  because  the 
stotements  of  one  conspirator,  after  the  object  of  the  con- 
spiracy is  aeoomplisfaed,  are  not  receivable  against  the 
others.  The  rule  is  clear  enough,  but  not  its  application. 
The  fair  import  of  this  conspiracy  was  not  merely  to  re- 
move the  tobacco  from  interstate  commerce  on  November 
28th,  but  to  keep  it  removed..  A  conspiracy  is  a  continuing 
offense,  until  its  object  is  fully  accomplished,  and  we  see  no 
reason  to  doubt  from  this  record  that  whatever  conspiracy 
there  was  continued  until  January  14th.  There  is  no  evi- 
dence that  it  had  ceased. 

[8]  4.  The  charge  to  the  jury.  The  case  for  the  Govern- 
ment was  made  by  the  testimony  of  14  witnesses,  some  of 
whom  were  cross-examined  at  length.  The  respondents  in- 
troduced one  witness,  who  testified  to  their  good  character, 
and  then  rested.  The  case  was  then  argued  to  the  jury  by 
the  counsel  for  the  Government  and  by  three  counsel  for 
the  respondents.  The  court  then  charged  the  jury,  and,  in 
the  course  of  such  charge,  made  a  general  review  or  sum- 
ming up  of  the  evidence,  expressing,  in  many  cases,  his  view 
of  its  force.  At  the  conclusion  of  such  summary  he  repeated 
in  diflFering  forms  that  the  issues  were  for  the  jury  to  decide 
according  to  its  conviction,  and  said  r 

*'  It  is  true,  as  counsel  has  stated,  that  you  are  the  triers  of  these 
facts.    It  is  for  you  to  determine  them." 

After  the  charge  had  been  finished  and  exceptions  taken, 
he  additionally  instructed  the  jury : 

**  Gentlemen  of  the  Jury,  a  word  or  two  about  what  I  said  with 
reference  to  what  took  place  in  regard  to  this  tobacco.  I  have  said 
that  certain  facts  are  shown  by  the  eyldence,  or  used  the  expression 
*  the  evidence  shows.'  What  I  meant  to  say  was  that  the  testimony 
of  the  witnesses  was  to  the  facts  as  stated.  You  are  the  Judges  of 
the  credlbUlty  of  the  witnesses  and  the  weight  to  be  attached  to 
their  testimony,  and  of  the  facts  shown  by  their  testimony.  I  have 
aimed  to  state  all  the  facts  and  circumstances  testified  to  in  this  case. 
If  I  have  omitted  any,  you  will  bear  them  in  mind  and  give  them  svch 
weli^t  aa  thaj  are  entitled  to.'* 

In  the  course  of  his  summary  of  evidMce,  the  court  said: 

**  There  is  do  rocmi  for  question  that  it  was  known  by  the  parties 
wko  may  be  guilty  as  charged  here  that  it  was  intended,  for  ship- 
meat  to  Oinoinoati,  Ohio." 
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Tiie  evidenee,  if  arediUe,  did  «how  beyooid  qu«rti6n  thbt 
each  of  the  respondents  was  present  at  tlie  taking  of  these 
hogsheads  at  the  station,  loading  them  into  the  wagons  and 
carrying  them  away,  and  that  each  hogshead  was  pr<Hni- 
nently  marked  with  its  destination. 

Referring  to  the  good  character  evidence,  the  court  said : 

"This  is  all  the  oYidenoe  that  has  been  Introdiiced' b^bre  yoa 
favoring  the  defendants." 

And,  speaking  generally  of  the  Government's  evidence, 
farther  said : 

"  That  evidence^  so  far  as  it  goes,  has  not  been  contradicted  by  any 
witness.  There  is  no  conflict  in  the  evidence.  *  *  *  There  Is  no 
conflict  whatever  in  the  evidence  here,  save  in  so  far  as  the  showing 
by  these  wit  [9]  nesses  may  be  antagonized  by  the  presumption  of 
innocence,  and  the  fact  that  these  defendants  are  in  good  standing.** 

Elsewhere  the  jury  was  fully  instructed  as  to  the  rule  of 
presumption  of  innocence  and  of  reasonable  doubt.  Counsel 
argue  that  these  instructions  were  wrong,  because  the  cross- 
examination  of  the  Government's  witnesses  furnished  evi- 
dence for  respondents  and  raised  conflicts  in  the  evidence^ 
and  because  such  instructions  foreclosed  the  credibility  of  the 
Government's  witnesses. 

With  reference  to  these  two  recited  comments  on  the  evi- 
dence, we  think  that  in  connection  with  the  other  instruc- 
tions and  cautions  to  the  jury  they  were  not  beyond  the 
proper  limits  of  that  discretion  which  judges  of  Federal 
courts  have  in  this  particular.  Simmons  v.  27.  8^  142  U.  S. 
148, 155, 12  Sup.  Ct  171,  85  L.  Ed.  968. 

Referring  to  the  visit  at  Osborne's  house  Thursday  eve- 
ning by  Webb,  Carter,  and  Conrad,  and  to  what  they  said 
to  Osborne,  the  court  said : 

'*  Under  the  evidence,  and  there  is  no  room  for  difference  of  opinion 
as  to  the  matter,  that  was  a  threat  to  Osborne  that,  if  he  did  not 
assign  over  the  bill  of  lading,  his  tobacco  wonld  be  destroyed.  It  was 
under  that  threat  that  he  assigned  and  turned  over  his  bm  of  lading." 

It  was  the  theory  of  these  three  respondents  that  they  had 
learned  of  the  plan  to  take  the  tobacco  away  froaa  the  rail- 
road, and  i>eriiap8  destroy  it,  but  had  no  part  in  sueh  plan, 
and  that  they  went  to  Osborne  merely  as  a  friendly  act  to 
warn  him  of  the  estistence  of  the  danger,  and  to  advise  with 
him  as  to  whether  it  would  not  be  wiser  for  him  to  yield  his 
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of  opinion  that  Osborne  neoeivBd  from  ibess  visitorB  a 
threat.  There  is  room  for  difference  of  opinion  wfaetiier  the 
threat  was  by  tiiem  as  to  what  they  would  do  or  what  would 
be  done  with  their  approval^  or  whether  they  were  merely 
coiiTejFing  to  Osborne  information  that  a  threat  was  being 
made  by  others.  If  their  visit  to  him  uid  their  whole  con* 
nection  with  the  entire^  transaction  were  of  this  latter  diar- 
acter  only,  they  were  not  guilty  under  the  indictment,  and 
they  were  entitled  to  ha?e  from  the  court  a  specific  instruc- 
tion of  this  charactet;  but  if  any  of  the  associates,  in  a  cim* 
spiracy  like  this,  were  really  attempting  to  accomplish  its 
object,  it  would  be  very  natural  for  them  to  aooompany  their 
visit  to  Osborne  with  protests  of.  their  personal  friendship 
and  their  perscmal  efforts  to  protect  him,  and  theae  pro- 
testations in  this  case,  made  imder  such  circumstances,  were 
merely  evidence  to  be  considered  by  thd  jury  in  oMmection 
with  everything  else  done  by  these  three  men  in  detertniniog, 
the  real  character  of  their  actions.  The  case  was  of  that 
clasB  where  adverse  inferences  of  a  broad  and  generaly.aad. 
perhaps  a  natural,  character,  may  be  drawn  against  re^ 
spondents  from  the  conceded  facts,  but  where,  under  a  spcr 
cific  theory  of  their  application,  those  facts  may  be  consist* 
eut  with  innocenee.  Bespondents  did  not  request  any  such 
specific  instructions.  It  is  not  to  be  supposed  that  respond- 
ents' counitel  failed  to  argue  to  the  jury^  with  the  same  force  ^ 
with  which  they  have  argued  the  same  point  in  this  courts  > 
that,  if  theae  three  defendants  did  not  in  fa«i  participate  in 
the  eonspiriusy  but  only  carried  a  friend  [Id]  ly  wiarkiing^ 
they  were  not  guilty.  Then  the  jury  was  instructed  that 
what  these  respondents  said  to  Odx>me  was  a  threat^— an 
instruction  whidi,  as  we  have  seen,  was  broadly  correct^  but 
did  not  completely  differentiate.  The  jury  was  further  in^ 
structed  dmt  it  could  not  ^x>nvict  any  one  respondent  uiltil 
it  was  satisfied  that  he  had  participated  in  the  oonq^iraoy, 
and  that  the  question  whether  each  one  did  so  participate 
was  a  question  of  fact  for  the  jury.  Under  all  of  the  condi- 
tions attending  this  charge,  we  will  not  presume  any  prejn- 
dice  to  these  three  respondents  fvqm  the  lack  of  a.specifia 
instruction  on  this  theory. 
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[9]  Bei^mideiits'  ooonsd  orgs  ia  thia  oourt  that  undftr 
tke  Kentucky  procedure  it  is  the  duty  of  the  trial  judge 
to  glTe  to  the  jury  ^  the  whole  law/'  and  that  req>ondeiitB, 
in  a  criminal  ease,  carry  no  such  burden  as  we,  by  these 
conclusions,  put  upon  them.  This  is  a  matter  pertaining 
to  the  ooaducting  of  the  trial  itself  by  the  trial  judge, 
and  it  is  not  governed  by  the  conforadty  act.  R.  S.  §  914 
(U.  S.  Comp.  St  1001,  p.  684) ;  Kniffht  v.  IH  CMtr.  R.  Co. 
(C.  a  A.  6th  Circuit)  180  Fed.  868,  8T2, 108  C.  C.  A.  614. 

[10]  No  sudi  nile,  to  the  broad  extent  to  which  counsel 
now  daim  for  it,  exists  in  t^  Federal  courts.  True,  the 
trial  judge  should  instruct  the  jury  as  to  the  whole  law  in 
one  sense  of  that  phrase,  but  if  there  are  particular  theories 
of  fact  or  constructions  of  evidence  which,  if  adopted, 
would  take  the  req>ondents  out  of  otherwise  proper,  gen* 
eral  inferences^  or  if  the  counsel  thought  that  the  jury 
should  have  particular  instructions  as  to  the  ejBTect  of  cer- 
tain evidence  upon  an  individual  defendant^  or  with  ref- 
erence to  otiier  matters  of  like  character,  reqMndents  can- 
not complain  of  an  omission  of  such  instruction  by  the 
court,  if  they  did  not  brii^  such  matters  to  his  specific 
attention  by  appropriate  request  The  trial  judge,  in  tiie 
trial  of  an  indictment  for  conspiracy  against  several  re- 
spondents and  where  the  evidence  is  circumstantial,  has 
burden  enough  in  properly  conducting  the  trial,  if  be  re- 
ceives from  counsel  on  both  sides  all  the  aid  which  they 
can  give  to  prevent  the  overiooking  of  details* 

[11]  6.  Instructed  verdict.  Each  of  the  respondents 
moved  for  an  instructed  verdict  of  acquittal,  and  eadi  now 
insists  that  there  was  against  him  no  evidence- justifying 
submission.  We  do  not  take  this  view  of  the  record.  If 
the  evidence  was  credible,  the  existence  of  a  ocmspiracy  to 
prevent  this  shipment  was  perfectly  clear.  It  was  also 
undiq>uted  that  eadi  of  these  resp<Hidents  was  present  in 
the  crowd  on  Friday  morning  when  the  object  of  the  con- 
spiracy was  accomplished  by  taking  the  tobacco  away  and 
when  notice  was  given  to  tiie  railroad,  agent  that  he  must 
not  accept  any  more  sudi  tobacco  for  diipment  In  this 
general  action  all  the  respondents  were  apparency  j(^ning, 
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and  ibe  participation  of  ideveral  of'  them  in  the  conspiracy 
is  indicated  by  other  evidence  relating  to  other  times. 
While  it  would  have  been  within  the  province  of  the  jury, 
upon  Hub  record,  to  acquit  any  or  all  of  the  respondents, 
it  is  not  easy  to  understand  their  purpose  in  their  actions 
Friday  morning  and  their  other  established  conduct,  unless 
they  were  intending  to  co-operate  in  stopping  the  shipment' 
of  this  tobacco  or  any  more  like  it  It  is  not  necessary  to 
find  [11]  that  any  respondent  desired  personal  injury  to 
Osborne  or  destruction  of  his  property.  Very  likdy  they 
hoped  to  avoid  these  results;  but  the  oflFense  might  be  com- 
plete without  either  of  these  elements. 

The  record  does  not  indicate  to  us  any  miscarriage  of 
justice,  and  the  several  respective  judgments  of  conviction 
and  sentenceff  will  be  affirmed. 


HEIKE  ET  AL.  v.  UNITED  STATES.* 

(Glreiilt  Oooit  of  Apueals,  Seeond^Cirooit    October  1Q»  1911.) 
[192  Fed.  Rep.,  S8.] 

CaiMUfAL  Law  (I  42)^ — Immunttt  to  One  FuKNisHUfo  Bvidsnoi — 
Construction  of  Statute. — ^Testimony  given  by  an  officer  of  a 
corporatkm  before  a  Federal  grand  jury  investigating  charges  of 
ylotatioa  of  the  Anti*Tmst  Law  by  the  oor  [94]  poratlon,  which 
conslated  in  statementa  of  facta  shown  by  the  records  of  the  cor- 
poration which  he  produced  in  obedience  to  a  subpcena  duces  tecum, 
does  not  entitle  him  to  immunity  from  prosecution  for  an  offense 
against  the  United  States  committed  in  his  official  capacity,  but 
whldi  has  no  connection  with  the  matter  then  being  investigated 
under  act  F^.  26,  1908,  e.  755,  I  1,  82  Stat  904  (U.  S.  Comp.  St. 
Snpp.  1909,  p.  1142),  whidi  provides  with  reelect  to  the  Anti- 
Trust  Act  and  others  mentioned  that  **no  person  shall  be  prose- 
cuted or  be  subjected  to  any  penalty  or  forfeiture  for  or  on  ac- 
count of  any  transaction,  matter,  or  thing  concerning  which  he 
may  testify  or  produce  evidence,  documentary  or  otherwise.  In 
any  proceeding,  suit,  or  prosecatlon  under  said  acts."  * 

(Bd.  Note.— for  otter  cases,  see  Criminal  Law.  Gent  Dig.  H 
45-48;  Dec.  Dig.  I  42.] 

*For  opinion  of  the  Supreme  Ckrart  affirming  the  Judgment  (227 
U.  8.,  181K  aee  post,  page  449./ 
*  Syllabus  copyrighted,  1912,  by  West  Publishing  Company. 
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Statement  of  tbe  Oaae. 
CBOfiTVAL  Law.^I  42)— iHi^i^viTT  TO  Om  PutmsHuva  BSnUBflCB— 

CONBTBUCnON     OF     STATUTB — "  TBSTlFr  " — ^"PbODUCE     BVIDBNCB.*' — 

Statements  compiled  by  employ^  of  a  corporation  from  Its  books 
and  records,  which  were  before  a  grand  Jury  and  produced  to  the 
gT6Dd  Jury  by  an  offle^  of  the  corportrtton  00  a  sti^panMi  dHoet 
tecniB,  do  not  constitute  testimony  sbree  «r  docnaieiitacy  evldance 
produced  by  such  officer  within  the  meaniiv  of  act  Feb.  2S»  19QB« 
c  755,  I  1,  32  Stat  904  (U.  S.  Comp.  St  Supp.  1909,  p.  U42), 
which  grants  immunity  in  certain  cases  to  a  witness  "  on  account  of 
any  transaction,  matter,  or  thing  concerning  which  he  may  testify 
or  produce  evidence,  documentary  or  otherwise'*;  the  preparation 
or  production  of-  the  statements  in  sudi  caae  b^ng  the  act  of  the 
corporation,  and  not  of  the  witness. 

[Ed.  Note.~-For  other  cases,  see  Criminal  Law,  Gent  Dig.  %% 

45-48;  Dec.  Dig.  I  42. 
For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  6654;  voL 

9,  p.  0932.) 

[861  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

Prosectiticm  by  the  United  States  against  CSiarles  B. 
Heike  and  Ernest  W.  Gebracht.  From  a  judgment  (175 
Fed.  882)  of  conviction,  sAd  defondantfir  bring  error.  Af- 
firmed. 

This  cause  comes  here  upon  writ  of  error  to  review  the 
judgments  of  conviction  against  plaintiffs  in  error.  They 
were  indicted  together  with  Bendernagel,  Walker,  Voelker, 
and  Halligan  upon  an  indictment  containing  six  counts. 
The  first  four  charged  that  defendants  ^^  did  unlawfully  and 
knowingly  make  and  effect  and  aid  in  effecting^'  the  entry 
of  certain  specified  cargoes  of  raw  sugar  at  less  than  their 
true  weight  The  fifth  count  charged  that  the  defendants 
had  conspired  ^^to  defraud  the  United  States"  of  lawful 
duties  upon  importations  of  raw  sugar  by  effecting  tiie 
liquidation  of  duties  thereon  at  less  than  their  true  weight. 
The  sixth  count  charged  that  defendants  had  conspired 
on  March  1,  1907,  ^Ho  commit  offenses  against  the  United 
States  in  and  by  knowingly  making  and  effecting  and  aid- 
ing in  effecting,  at  less  than  their  true  weights,  and  by 
means  of  false  and  fraudulent  written  statements  as  to  said 
weights,  entries  of  certain  goods^  wares,  and  [87]  merchan- 
dise," to  wit,  certain  dutiable  raw  sugars  which  thecctolon 
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had  been  impoited  and  thereafter  were  oontinnondy  to  be> 
imported  into  the  port  and  ooUection  distriet  of  New  York* 
Of  the  overt  acts  set  forth  in  the  sixth  count,  four  only 
named  Heike.  Th^  charged  hie  indorsement  of  four  dieoks 
from  the  United  States  to  the  American  Sugar  Befining 
Company,  purporting  to  represent  refipectively  an  excess 
of  deposits  for  duties  on  four  different  cargoes,  bat  actually 
representing  part  of  the  duties  then  and  there  lawfully 
due  to  the  United  States  upon  these  four  cargoes. 

Heike  was  secretary  of  the  American.  Sugar  Be&iing 
Company,  whidi  is  a^  New  Jersey  corporation^  He  was  also 
secretary  and  treasurer  of  the  American  Sugar  Befining 
Company  of  New  York.  Gebracht  was  superintendent  of 
the  Havemeyer  &  Elder  refinery.  Bendemagel  was  cashier 
of  the  refinery.  Walker  was  assistant  superintendent  of  the 
refinery's  docks.  Voelker  and  Halligan  were  checkers  on 
the  docks. 

In  the  course  of  tibe  trial  Walker,  Voelker,  and  Halligan 
pleaded  guilty.  The  jury  found  Heike  guilty  on  Uie  sixth: 
count  only,  and  Ctobracbt  guilty  as  diurged  in  the  indict^ 
ment,  on  all  counts.  They  r^>orted  that  they  could  not 
agree  on  a  verdict  as  to  Bendemagel. 

George  8.  Cfraham  and  John  B.  Stanohfield  {Oharles  H. 
Tattle  and  WiUiam  M.  Parke^  of  counsel),  for  plaintiff  in 
error  Heike. 

O.  M.  MackeUarj  for  plaintiff  in  error  Gebradit. 

Henry  A.  Wisej  U.  S.  Atty.  (Henry  L.  Stimson^  Winfred 
T,  Denison,  and  Felix  Frankfurter^  Asst.  U.  S.  Atty.,  of 
counsel),  for  the  United  States. 

Before  Laoombe,  Wakd,  and  Notes,  Circuit  Judge& 

Laoombe,  Circuit  Judge  (after  stating  the  facts  as  above). 

Heike  filed  a  special  plea  in  bar,  upon  which  a  trial  was 
had  and  a  verdipt  directed  against  him  by  the  court.  This 
will  be  first  considered.    It  will  not  be  necessary  to  go  into 
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th6  histoiy  of  the  {daa  nor  to  ^otunerate  the  Ttrioiis  mo- 
tiofis  and  exertions  by  which  it  was  presented.  Suffice  it 
is  to  say  that  the  point  relied  upon  by  him  was  properly 
submitted,  and  the  broad  question  whether  upon  the  facts 
shown  he  was  entitled  to  ^^ immunity"  under  the  acts  of 
Congress  must  be  decided. 

[1]  The  act  of  February  11, 1898,  c  83, 27  Stat.  443  (U.  S. 
Comp.  St.  1901,  p.  8173),  provides  that  no  person  shall  be 
excused  from  attending  and  testifying  or  from  producing 
books,  papers,  etc.,  before  the  Interstate  Commerce  Commis- 
sion, or  in  -obedience  to  the  subpcena  of  the  commission,  or 
in  any  cause  or  proceeding,  criminal  or  otherwise,  based  upon 
or  growing  out  of  any  aUeged  violation  of  the  interstate 
commerce  acts,  '^on  the  ground  or  for  the  reason  that  the 
testimony,  or  evidence,  documentary  or  otherwise,  required 
of  him,  may  tend  to  criminate  him.  or  subject  him  to  a  pen- 
alty or  forfeiture.  But  no  person  shall  be  prosecuted  or  sub- 
jed^d  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing,  concerning  which  he  may  tes- 
tify, or  produce  evidence,  documentary  or  otherwise,  before 
said  commission  or  in  obedience  to  its  subpoena,"  etc 

The  appropriation  act  of  February  25, 1908,  c  756,  §  1,  82 
Stat.  904  (U.  S.  Comp.  St  Supp.  1909,  p.  1142),  enumerates 
several  statutes,  including  the  Anti^Trust  Act  of  July  2, 
1890  (act  July  2, 1890,  [88]  c.  647, 26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  3200]),  and  provides  that: 

''No  person  shaU  be  prosecuted  or  be  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  apy  tran^actlqm,  matter  or  thing  con- 
cerning which  he  may  testify  or  produce  evidence,  documentary  or 
otherwise^  in  any  proceeding,  suit  or  prosecution,  under  said  acta." 

Xhis  statute  was  amended  by  the  act  of  June  30,  1906,  c 
3920,  34  Stat  798  (U.  S.  Comp.  St  Supp.  1909,  p.  1168),  by 
adding  the  provision  that  such  ^'  immunity  shall  extend  only 
to  a  natural  person  who,,  in  obedience  to  a  subpoena,  gives 
testimony  under  oath  or  produces  evidence,  documentary  or 
otherwise,  under  oath.'' 

On  various  dates  in  1909  and  1910  certain  grand  jurors 
of  the  United  States  Circuit  Court,  Southern  District  of 
New  York,  were  making  inquiry  into  transactions  of  the 
American  Sugar  Refining'  Company:     One  branch  of  in- 


Digitized  by  VjOOQ IC 


HBIKK  V.  UKITSD  STATM;  446 

Opliilon  of  the  Coott 
qmiy  was  in  reference  to  the  acquisition  and  dosing  up 
of  the  Pennsylyania  Sugar  Refining  Oompany  of  Philadel- 
phia, arising  on  the  so-called  Kissel-Segal  loan.  The  de- 
tails are  sufficiently  set  forth  in  Pefmsyhfonia  Sugar  Be> 
fininff  Company  ▼.  American  Sugar  Refining  Company^  166 
Fed.  254,  92  C.  C.  A.  818.  These  transactions  were  con- 
tended to  be  a  violation  of  the  Anti-Tmst  Act.  The  other 
inquiry  was  also  concerned  with  alieged  isolations  of  the 
same  act.  In  the  first  of  these  inquiries  a  subpcena  duces 
tecum  was  directed  to  ^^  Charles  R.  Heike,  secretary  of  the 
American  Sugar  R^ning  Company,'^  and  served  upon  him. 
By  it  he  was  summoned  to  testify  and  was  •ordered  to 
bring  with  him  all  records  of  the  company,  etc.,  lowing 
minutes  of  the  directors'  executive  <tommittee  relative  to 
the  Kissel-Segal  loan,  and  alsa  minutes  of  the  board  of 
directors  and  all  other  evidences  and-  wxitings  in  hi»  custody 
concerning  tiie  premises.  A  second  sabpoBna  called  for 
certain  letters  and  press  copies  relating  to  these  transac- 
tions. In  the  other  inquiry  a  subpoeiina  duces  tecunK  was 
directed  to  ^Charles  R.  Heike,  secretary  of  the  American 
Sugar  Refining  Oompany,  and  secretary  of  the  American 
Sugar  Refining  Company  of  New  York,"  and  served  upon 
him.  By  it  he  was  summoned  to  testify  and  ordered  to 
bring  with  him  certain  books  and  papers  of  both  companies. 
He  obeyed  these  subpcsnaa,  testified  before  both  these  grand 
juries,  and  produced  various  records  and  pilpens  df  tiie  two 
companies.  The  question  now  {uresttited  is  whether  th^  tes- 
timony which  he  gave  and  tiie  production  of  the  reaurds 
and  papers  which  he  laid  befoce  the  grand  juries  8eol^:!e 
him  immtmity  from  this  prosecution,  which  has  nothing  to 
do  with  the  Anti>-Trust  Act  and  is  concerned  only  with  cer- 
tain frauds  in  connection  with  the  weighing  of  dutiable 
goods,  whereby  the  Government  was  deprived  of  dut^ 
whidi  it  should  hate  received.  < 

The  argument  as  to  the  preoide  measure  of  immunitgr 
secured  by  the  stetute  has  been  quite  extended  and  a  con- 
struction of  the  act  contended  fbr  which  we  do^  not  find  it 
necessary  now  to  pass  nqwn  when  the: sum  totaJt  of  jdl.that 
Htike  teetified  to  under  these. eubpcwas  is  euuineraited  it 
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eeeras  to  us  to  fidl  ao  far  short  of  what  the  statute  plainly 
contemplates  that  there  is  little  left  to  be  said. 

He  testified,  of  coarse,  that  he  was  the  person  to  whom 
the  sub[89]poBnas  were  addressed,  secretary  of  the  New 
York  corporation  and  secretary  and  treasurer  of  the  New 
Jersey  coi^oratkm.  That  circumstance  was  well  known 
when  the  sul^Kcnas  were  prepared  and  addressed  to  him; 
he  held  these  oflkes  for  many  years;  his  official  position  was 
matter  of  record.  To  interpret  the  statute  as  securing  im- 
munity to  an  officer  of  a  company  for  offenses  committed 
while  such  office,  merely  because  he  ha3  stated  imder  oath 
on  some  prior  iuTestigaUcm  that  he  waa  an  officer,  seems  to 
us  preposterous. 

He  testified  as  to  the  corporate  history  of  the  American 
Sugar  Refining  Company,  of  what  prior  concerns  it  was 
composed,  and  what  refineries  and  other  property  it  ac- 
quired, what  stock  (of  its  cOmpcments)  it  eEchangjod  its 
own  for.  But  all  this  was  merely  a.  recital  of  what  was 
disclosed  by  the  bocAs  and  papers  of  the  corporation,  which 
it  had  turned  over  through  him  to  the  grand  juries  them- 
selves. IiMleed,  ip  these  records  and  documents  twas  the 
best  competent  evidence  of  its  corporate  histcnry  to  be  found ; 
Heike^  so-ealled  *^  testimony  "  as  to  these  sub)ecta  fwas  but 
^le  preparation  -of  an  index  ito  whit  they  disclosed. 

He  testified  before  (me  of  the  grand  juries  that  four  oer- 
'tam  clMks  of  the  Americaii  Sugar,  liftfining  Gompaoy  whiidi 
represented  the  Sega^KisBel  loan  were  si^ed  by  him  as 
treasurer;  he' looked  at  the  diecks  and  testified  that  he  wrote 
tiie  signatures.  This  was  testimony  given  under  oath  in  obe- 
dience to  a  subpoena;  but  he  was  not  prosecuted  in  this  ac- 
tion, nor  was  it  sought  to  subject  him  to  any  p^alty  for  or 
on  account  of  the  transaction,  matter,  or  thing  concerning 
whidi  he  so  testified;  There  was  no  question  in  this  action 
of  the  Segal-Kissel  transaction.  The«four  overt  acts  chnrged 
under  the  sixdi  count  related  to  his  signature  of  four  checks; 
but  the  Oovenmient  did  not  seek  to  use  the  Segal-Kissel 
'cheeks  to  make  proof  of  his  signature  to  the  0&er&  It  is 
conceded  that  his  admitted  handwriting'  on  the  S^;al  checks 
eouM  Bot^^ven4)e^u0ed  asi  ataadardct  .oltCQi»paris(m»0>f|s^- 
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fiflk  the  signature  to  ones  referred  to  in  the  sixth  count 
{Hickory  y.  U.  S.,  151  TJ.  S.  308, 14  Sup.  Ct.  384,  88  L.  Ed. 
170),  and  no  effort  was  made  to  do  so.  The  suggestion  that 
comparison  of  the  signatures  on  the  four  checks  of  the  sixth 
count  with  the  ^our  signatures  on  the  Segal  checks  would 
have  "  enabled  the  investigator  to  determine  that  they  were 
made  by  the  same  man  and  were  in  one  and  the  same  hand- 
writing "  seems  to  us  overstrained.  As  secretary  for  many 
years  of  both  companies,  signatures  concededly  Heike^s  were 
scattered  broadcast  by  thousands  through  the  community. 
Indeed,  no  comparison  was  needed.  The  identity  of  name 
and  office  was  quite  sufficient  for  the  investigator.  Proof  of 
the  genuineness  of  the  rignatures  of  the  sixth  count  was 
easdly  to  be  fomid  without  any  refermce  to  the  testimony 
before  the  grand  juries. 

[2]  'niere  was  fumiriied  to  the  second  grand  jury  a  state- 
ment giving  actual  meltings  of  each  company  operated  by 
the  American  from  1887  to  190T,  showing  the  pounds  of 
sugar  melted  enth  year  in  each  refinery,  which  included  the 
amount  melted  by  the  Havemeyer  ft  Elder  Reftneiy  for  the 
period  covered  by  the  prosecution.  This  statement  was  pro- 
duced by  Heike.  On  the  trial  of  tiie  present  indictment 
[M]  it  was  essential  to  show  the  true  weights  of  certain  im- 
portations, and  in  order  to  enable  the  jury  to  determine  what 
tbey  were  proof  was  made  of  the  quantity  actually  melted  at 
that  refinery.  As  to  these  meltings  the  plaintiff  in  errt^ 
contends: 

**  But  tbe  kernel  of  the  case  lies  in  the  proof  of  the  ftctnal  meltings 
and  the  quantity  6t  sugar  produced  at  the  Havemeyer  &  Blder  Ite- 
ilnery.  These  m^ttngs  represented  the  w^ightts  made  hy  the  custoal- 
•iMUte  employ^  on  the  dodc«  These  weiJshto  pvfeented  the  besiB 
np^m  whidi  wfve  prepared  the  caloulatiens  and  statistical  tahle  which 
wen.  later  on  in  the  trial  presented  to  the  Jury,  and  which  purported 
to  show  that  the  result  in  manufactured  product  was  greater  than 
w;arrante4  hy  the  number  of  pounds  of  sugar  melted.  Tills  fact  BIr. 
HeUoe  testUied  to  (befbre  the  grand  Jury)." 

The  'Oovemment  contends  that  this  statisment  of  totill 
iheltings  was  volunteered  by  H^ike,  and  there  is  some  uncer- 
tainty as  to  just  how  it  was  furnished. '  We  (fisregard'tiiifa, 
howeveTi  and  will  assume  that  the  grand  jury  subpoBna  called 
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for  jusfc  such  a  statement,  and  that  it  was  fumicbed  V>  tha 
grand  jury  in  response  to  such  a  caU. 

It  seems  to  us,  however,  that  this  statement  was  not  in 
any  true  sense  ^'  testimony  given  "  or  ^^  documentary  evidence 
produced^'  by  Charles  B.  Heike  before  the  grand  jury. 
Personally  he  knew  nothing  about  the  mdtings  and  could 
himself  give  no  competent  testimony.  As  an  officer  of  the 
company,  he  could  require  its  clerks  to  prepare  such  stat^ 
ment  frc«n  the  records,  which  the  grand  jury  already  hiMl 
under  the  subpoena  duces  tecum.  The  weighers  who  noted 
the  scales  and  called  off;  the  readings,  the  checkers  who  re- 
corded the  amounts,  the  clerks  who  transcribed. such  repords 
in  the  books,  the  corporation*  which  had  such  weighings 
made  and  which  preserved  the  records  of  them,  the  clerks 
who  subsequently  tabulated  these  records^  may  fairly  be 
said  to  have  contributed,  each  of  them,  testimony  essential 
to  proving  that  the  tabulation  was  an  accurate  statement 
of  the  total  weighings;  but  we  cannot  see  that  Heike  had 
ai^ything  to  do  with  it,  except  to  r  inform  the  last  series  of 
clerks  that  the  corporation  which  employed  them  wia|ied 
them  to  make  such  a  statement.  When  it  was  thus  made 
up  by  the  corporation,  it  certainly  would  be  a  matter  of  no 
importance  whether  it  was  actually  transported  to  the,  grand 
jury  room  by  one  officer  or  employe  or  by  some  other  one. 
The  distinction  between  a  corporation  and  its  officers  has 
not  always  been  closely  adhered  to;  but  such  distinction  is 
accentuated  in  WiUon  v.  U.  S.,  221  U.  S.  861,  81  Sup,  Ct 
638, 55  L.  Ed.  771  (May  11, 1911),  where  it  is  held  that  the 
subpoena  duces  tecum  may  properly  be  addressed  directly 
to  4he  corporation.  The  statement  of  meltings  being  a 
document  prepared  for  the  grand  jury  by  the  corporation 
and  which  the  corporation  under  the  sul^xBna  was  obli- 
gated to  turn  over  to  the  grand  jury,  no  matter  i^hich  officer 
had  the  immediate  custody  of  it,  we  fail  to  se^  why  the 
performance  of  that  corporation  obligation  to  deliver  the 
document  by  o^e  of  its  x)fficer8  can  give  him  perspnal  jim- 
munity  in  regard  to  anything  wl^di  such  statemout^  tp 
wjhich  be  has  con^buted  nothings  contains. . 
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The  ggs^imwnte  dtf  error  which  deal  with  the  dispositioii 
of  Heike's  special  plea  are  therefore  overruled. 

***** 

[101]  The  judgment  of  the  circuit  court  is  affirmed. 


HEIKE  V.  UNITED  STATES.' 

GBSnORARI  TO  THE  OXBCUTT  GOtTBT  OF  APPEALS  FOR  THE  8EOOKD 

cnecuiT. 

No.  62a    Argped  Jfmuary  9,  1013.— Decided  January  27,  1913. 

[227  F.  S.  131.1 

There  is  a  clear  distinction  between  an  amnesty  f«r  crime  committed 
and  t3ie  constitntiooal  protectton  under  the  fifth  amendment  irom 
being  compelled  to  be  a  witness  against  oneself.^ 

1^  obviOQS  purpose  of  the  act  of  February  25,  1903,  c  755,  32  Stat 
854,  904,  granting  to  witnesses  in  investigations  of  violations  of  tlie 
Sherman  Act  immunity  against  prosecution  for  matters  testffled  to, 
was  to  obtain  evidence  that  otherwise  could  not  be  obtained;  the 
act  was  not  intended  as  a  gratuity  to  crime,  and  is  to  be  construed, 
as  fto  as  possible,  as  coterminous  with,  the  privilege  of  the  person 
concerned. 

Evidence  given  in  an  investigation  under  the  Sherman  Act  does  not 
malse  a  basis  under  the  act  of  February  25, 1908,  for  Immunity  of 
the  witness  against  prosecutions  for  crimes  wtth  which  the  mat- 
ters testified  about  were  only  remotely  connected. 

3ranting  a  separate  trial  to  one  of  several  Jointly  indicted  for  con- 
spiracy is  within  the  discretion  of  the  trial  judge,  reviewable  only 
in  case  of  abuse. 

Bven  if  there  may  have  been  an  abuse  in  some  instanceiB  of  indicting 
under  I  5440  for  conspiracy  instead  of  for  the  sut>staBtiTe  erUm 
itsfl&lf,  liability  for  conspiracy  is  not  taken  away  by  its  success,  and 
in  a  case  sudi  as  this,  there  does  not. appear  to  be  any  abuse. 

QMden^e  showing  that  a  copspiracy  had  continued  before  apd  after 
the  periods  specified  in  the  indictment,  held  in  this  case  not  inad- 
missible against  a  defendant  present  at  the  various  times  testified  ta 

192  Fed.  Rep.  83,  affirmed. 

•  For  opinion  of  Circuit  CJourt  of  Appeals  (192  Fed.  83)  see  ante, 
page  441. 

» Syllabus  and  statements  of  argunients  copyrighted,  1913,  by  The 
Banks  Law  Publishing  Oompany. 
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The  facts,  which  involve  the  extent  of  imnmiuty  grsoted 
under  the  act  of  February  25,  IMS,  c  756,  32  Stat  854,  904^ 
are  stated  in  the  opinion* 

Mr,  John  B.  StanckfUld^  with  whom  Mr.  Oeorge  8.  Ora- 
ham  and  Mr.  Frederick  AUis  were  on  the  brief,  for  peti- 
tioner: 

[132]  The  immunity  statute  herein  pleaded  in  bar  is  a 
grant  of  amnesty  from  the  sovereign,  operating  by  way  of  a 
pardon  from  the  Govemment*  It  bears  no  analogy,  either  in 
conditions  of  acquirement  or  in  mode  of  operation,  to  the 
constitutional  privilege  of  the  fifth  amendment. 

There  is  a  fundamental  distinction  between  the  constitu- 
tional privilege  and  the  statutory  immunity.  It  is  apparent 
on  the  very  face  tiiereof • 

The  first  proceeds  upon  the  theory  of  a  diield  against  com- 
pulsory self-incrimination,  given  by  sovereign  to  citizen. 

The  second  proceeds  upon  the  theory  of  a  pardon  or 
amnesty,  given  by  the  Government  to  the  citizen. 

Even  if  the  immunity  should  receive  a  strict  and  narrow 
construction  because  it  is  ^  in  derogation  of  the  sovereign 
power  to  punish,"  and  public  policy  may  favor  a  narrow, 
and  is  opposed  to  a  broad,  view  of  the  immunity  provision, 
on  the  <^er  hand,  the  pardcm  theory  of  immunity  affords  a 
complete  refutation  of  any  narrow  role  of  construction,  and 
public  policy  requires  a  broad  construction  of  the  immunity 
provision. 

The  plain  language  of  the  statute  itself  diows  that  it  con- 
fers general  amnesty,  and  should  operate  as  a  pardon,  and 
not  in  the  way  the  old  constitutional  privilege  does.  See  act 
of  January  24, 1862,  §  108,  Rev.  Stat;  §  85»,  Bev.  Stot;  act 
of  January  24,  1862,  c  11,  12  Stat  883;  §  860,  Rev.  SUt; 
act  of  February  26, 1868,  c.  13,  §  1;  16  Stat  37;  act  of  Ffeb. 
ruary  11,  1883,  27  Stat  443;  Counsehnan  v.  Hitchcock^  142 
U.  S.  547;  Broum  v.  Walker,  161  U.  S.  691. 

The  absurdity  and  impossibility  of  imposing  all  the  con- 
ditions and  limitations  of  the  constitutional  privilege  shows 
that  the  imnnmity  statute  was  intended  to  operate  as  a  grant 
of  amnesty  or  pardon. 
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The  puUio  policy  of  the  sti^ute  shows  tiat  it  should 
operate  as  a  grant  of  amnesty  or  pardon.  United  SiateB  t. 
Armaar^  142  Fed.  R^.  819,  826. 

[188]  The  weight  of  authority  shows  that  the  immunily 
statute  is  an  act  of  general  amnesty,  and  therefore  should 
(^>^ate  as  a  pardon  from  the  Government.  Brown  y. 
Walker,  161  U.  S.  591;  BurreU  v.  Montana,  194  U.  S.  572, 
578;  Bale  v.  Henkel,  201  U.  S.  48,  67;  United  States  v. 
Price,  96  Fed.  Rep.  962;  Untied  States  v.  Swift,  186  Fed. 
Rep.  1002.  State  t.  Murphy,  107  N.  W.  Rep.  470,  distin- 
guished. 

The  pardon  or  amnesty  theory  of  the  immunity  statute 
affords  a  c(»nplete  refutation  (1)  of  every  argument  ad- 
vanced by  the  Government,  (2)  of  every  ground  for  the 
opinion  of  the  learned  trial  court,  save  one,  (8)  and  of 
every  ground  assigned  by  the  leai*ned  Court  of  Appeals 
without  exception,  in  opposition  to  the  plea  in  bar  herein. 

Tie  authorities  cited  by  the  Grovermnent  for  its  conten- 
tions,  or  those  of  the  court  below,  are  not  in  point,  if  the 
immunity  statute  be  treated  as  a  statute  oi  unnesty. 

There  are  but  three  cases  in  which  the  wibiess  has  pleaded 
the  immunity  statute  in  bar  to  a  prosecution.  United  States 
V.  Armour,  142  Fed.  Rep.  808;  United  States  v.  Swift, 
186  Fed.  Bep.  1002;  State  v.  Murphy,  107  N.  W.  Rep.  470. 

It  would  seem  to  follow  from  this  review  of  cited  cases, 
none  of  which  support  the  contention  of  the  Government 
that  the  immunity  statute  of  1908  is  merely  a  defense 
against  adf-incrimation,  requiring  to  be  pleaded  as  a  privi- 
lege, and  extending  no  further  than  the  exclusion  of  testi- 
mony given;  nor  anything  against  the  contention  that  the 
statute  grants  gweral  amnesty  to  witnesses,  as  this  court 
has  said,  operating  in  every  case  to  which  it  is  applicable, 
e»  propria  vigore  as  a  pardon  does. 

The  petiti<«M*'s  former  testimony  was  ^^ concerning"  the 
^  transactioii,  matter  or  thing  ^  on  account  of  which  he  is 
being  prosecuted,  within  the  meaning  of  the  statute; 
although  the  particular  offense  for  which  he  has  been  in- 
dicted was  not  the  direct  subject  of  the  inquiry  at  which 
[184]  he  testified,  yet  it  was  incidentally  discovered,  led  iv 
to  and  prosecuted  hj  means  of  his  testimony. 
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The  word  ^  bonoeming  "  abould  reoeive  the  broadest  pos- 
sible ocmstruction.  Brown  v.  Walherj  161  U.  S.  623;  United 
States  V.  Burr,  25  Fed.  Cas.  40;  .Cotm9eUjian  V.  Bitehcaih^ 
142  U.  S.  664,  562;  Hale  v.  Hefdcel,  201  U.  &  67  J  B^oyd  y. 
Tinted  Staiesj  116  U.  S.  616,  629;  People  v.  ForbcMy  143 
N,  Y.  219,  228;  Am.  Lithographic  Co.  v.  Werckmeister,  221 
U.  S.  603, 611. 

Whether  or  not  the  immunity  statute  should  receive  a 
broad  application  is  a  political  question,  and  the  policy 
adopted  by  Congress  is  final  and  binding  on  all. 

Public  policy  is  a  political  question,  and  it  is  the  province 
of  Congress,  in  the  first  place,  to  determine  the  public 
poHcy  of  every  statute  it  enacts.  Penneylvania  v.  Wheeling, 
18  How.  440;  Bhode  Island  v.  Masaaohueetta,  12  Pet*  787, 
738;  Luther  v.  Borden,  7  How.  42;  William  v.  St^olk,  dtc, 
13  Pet.  420;  Foster  v.  NeOson,  2  Pei.  253;  Head  Money 
Cases,  112  U.  S.  598;  United  Staies  v.  Bamoher,  119  U.  & 
418,  419;  United  States  v.  CMins,  25  Fed  Cas.  550;  United 
States  v;  Armour,  142  Fed.  Rep.  826. 

The  pleadings,  cm  the  plea  in  bar,  afforded  sufficient  evi- 
dence on  the  question  of  relcfvancy  to  make  it  error  to  direct 
the  verdict  on  the  tq>ecial  trial  of  the  plea* 

The  Circuit  Court  of  Api)eals  erted  in  holding  that  pe- 
titioner was  entitled  to  no  immunity  becanse  he  was  sub- 
pcenaed  and  testified  as  an  officer  of  the  corporation  under 
investigation  at  the  anti-trust  proceeding,  where  he  gave 
the  evidence  he  now  relies  on.  State  v.  NotoeU,  58  N.  H. 
314;  Brovm  v.  Walker,  161  U.  S.  602;  Hale  v*  Hmheli  201 
U-  S.  69-70.  Wilson  v.  United  States,  221  U.  &  861,  dii*- 
tinguisbed.  And  see  B.  dfe  O.  v.  Int.  Com.  Comm.  221 
U.  S.  612;  Am.  Lith.  Co.  v.  Werchmeister,  221  U.  S.  611; 
Int.  Com.  Comm.  v.  Baird,  194  U.  S.  26. 

The  court  below  erred  in  denying  the  motion  of  the  de- 
fendant Heike  for  a  separate  trial.  He  was  unlawfully 
[1S5]  prejudiced  by  being  tried  togethei*  mth  the  other 
defendants. 

No  man  can  receive  a  fair  trial  if  he  is  foroed  to  stand  in 
a  background  of  fraud  and  knavery  created  by  the  acts 
of  others  but  which  necessarily  throw  their  dubious  gloom 
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over  hiB  own  oondulst  aad  impart^  a  smister  significanoe  to 
his  most  innocent  acts.  White  v«  The  People,  81  Illinois, 
888 ;  State  v.  Oxendiney  107  Nor.  Car»  783. 

In  addition,  the  defendant  was  greatly  prejudiced  by 
the  fact  that  during  the  course  of  the  trial,  three  of  the 
other  defendants  pleaded  guilty*  This  turn  of  events  should, 
it  is  submitted,  have  induced  the  court  to  grant  to  the  de- 
fendant Heike  a  separate  trial.  United. Statee  v.  Matthews ^ 
Fed.  Gas.  Na  157416/  Krauee  v.  UrvUed  States,  147  Fed. 
Rep.  444. 

While  the  lower  court  had  di8creti<m  upon  the  motion  for 
a  severance,  United  States  v.  Marohant,  12  Wheat  480; 
United  States  v.  BaU,  168  U.  S.  662,  it  does  not  follow,  how- 
ever, that  the  granting  or  denial  of  the  motion  is  not  subject 
to  review  by  this  court.  OWonmU  v.  Pennsylvania  Co.,  118 
Fed.  Rep.  991;  OOwtne  v.  The  Bank,  9  Wheat  738,  866; 
Krause  v.  United  States,  147  Fed.  Rep.  444;  White  v. 
People,  supra;  Morrow  v.  The  State,  14  Lea  (Tenn.),  483; 
Watson  V.  The  State,  16  Lea,  604;  St^  v.  Desroche,  47  La. 
Ann.  651. 

It  was  error  to  convict  petitioner  on  the  sixth  count,  for 
conspiracy.  i 

It  has  become  customary  for  prosecutors  to  charge  con- 
spiracy rather  than  the  commission  of  actual  crime  in  their 
indictments,  especially  statutory  crimes  of  the  class  under 
consideration.  Although  relying  on  the  same  evidence, 
they  find  it  easier  to  convince  a  jury  of  secret  conspiracy 
than  of  a  palpable  crime ;  it  opens  the  door  to  metaphysical 
speculation  in  place  of  dry  proof;  the  inquiry  is  into  inten- 
tions rather  than  acts;  it  is  a  reversion  to  all  the  evils  of 
the  old  practice  when  the  trial  was  of  a  [136)  conspiracy 
in  the  minds  of  the  conspirators  without  overt  acts  to  show 
it.  This  is  abuse.  See  United  States  V.  Kissel,  178  Fed. 
Bep.  823,  828;  Wharton's  Criminal  Law,  §  1402. 

The  circumstantial  evidence,  from  which  alone  the  jury 
inferred  petitioner's  participation  in  and  knowledge  of  the 
frauds  in  question,  was  not  legally  sufficient  f6r  those  pur- 
poses; the  learned  trial  court  erred  in  allowing  the  jury  to 
draw  such  inference,  and  the  learned  Court  of  Appeals 
erred  in  affirming  the  judgment  in  that  respect 
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The  learned  trial  court  committed  revernble  error  in 
admitting  in  evidence  the  so-called  ^  pink  books.''  Chicago 
Lumbering  Co.  ▼.  Hewitt^  64  Fed.  Rqp.  814;  KeffU  ▼.  Oarvin^ 
1  Gray,  148;  Oould  v.  HaHley^  187  MassachoBetts,  661; 
Norwalk  v.  Ireland^  68  Connecticut,  1;  jSwan  t.  rAurmaii, 
112  Michigan,  416;  P^opZ^  v.  MiteheU,  94  California,  550; 
Price  V.  Standard  Life  Oo.^  90  Minnesota,  264;  Chaffee  v. 
?7ni^^rf  fifto^«,  18  Wall.  516, 

The  admission  of  hearsay  evidence,  in  addition  to  the 
ordinary  error,  violated  the  right  of  accused  to  be  oon- 
fronted  with  the  witnesses  against  him.  United  States 
Constitution,  6th  Amendment;  Motes  v.  United  States^  178 
U.  S.  458;  Kirby  v.  United  StaUs,  174  U.  S.  47;  Cooley 
on  Constitutional  Limitations,  7th  ed.,  p.  451;  People  v. 
Bromvnch,  200  N.  Y.  386;  State  v.  Thomas^  64  Nor.  Car.  74; 
United  States  v.  AngeU,  11  Fed.  Kep.  84,  43;  People  v. 
Goodrode^  132  Michigan,  642. 

The  trial  court  committed  reversible  error  in  allowing 
in  evidence  acts  and  declarations  of  a  co-conspirator  thir- 
teen years  prior  to  the  conspiracy.  Logan  v.  United  States, 
144  y.  S.  268;  Train  v.  Taylor,  61  Hun  (N.  Y.),  216;  State 
V.  Crofford,  121  Iowa,  396;  Williams  v.  Dickinson  28  Flor- 
ida, 90;  WUson  v.  People,  94  Illinois,  299;  People  v.  Irwin, 
77  California,  494;  State  v.  Mdberly,  121  Missouri,  604. 

[187]  Mr.  Assistant  Attorney  General  Denison,  with 
whom  Mr.  Henry  L,  Stimson  and  Mr.  Felix  Frankfurter 
were  on  the  brief,  for  the  United  States. 

The  plea  of  immunity  was  not  well  founded.  Bale  v. 
HenJcel,  201  U.  S.  43,  69;  Broton  v.  Walker,  161  U.  S.  691; 
United  States  v.  Swift,  186  Fed  Bep.  1002;  United  States 
V,  Armour,  142  Fed  Rep.  808;  State  v.  Murphy,  128  Wis- 
consin, 201;  State  v.  Warner,  13  Lea  (Tenn.),  62,  62-64; 
In  re  Kittle,  180  Fed.  Rep.  946,  948  (So.  Dist.,  N.  Y.) ; 
United  States  v.  KimbaU,  117  Fed.  Rep.  166,  163,  166,  168. 

The  immunity  provisions  are  statutes  in  derogation  of 
essential  governmental  powers,  and  as  such  should  not  be 
extended  beycmd  the  purpose  of  their  enactment  Louis- 
viUe  Raawqjf  v.  Ketntvehy^  161  IT*  S.  677,  686;   United 
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Aiynmeat  Uv  ^  U;il^  States. 
8M€B  ▼.  Bwr,  26  Fed.  Cas-,  pp-  3»HM);  J^nfe  ▼.  Hmkel, 
Bupra;  American  LUhographic  Company  v.  WerekmrnUVj 
221  U,  S.  608;  Wigmcaro  on  Evidence,  §  219?, 

The  purpose  of  the  immunity  statutes,  as  shown  by 
their  structure  and  their  historical  evolution,  was  to  pre- 
v^it  the  obstruction  of  the  specified  prosecutions  by  the 
exercise  of  the  constit^tion$I  privilege.  This  purpose  was 
luscomi^hed  by  an  erohange  of  immunity  fpr  the  privi- 
lege. There  is  nothing  either  m  the  tei^ms  of  the  act  or 
its  history  to  indicate  t^j  intention  of  granting  a  bonus 
in  addition  to  this  exchange. 

The  f  (M-m  of  the  act  of  February  11,  1893,  is  a  baluice 
indicating  an  exchange.  The  clause  hoginning  ^But"  is 
in  relation  to  and  a  plain  exchange  for  the  oUuse  which 
withdraws  the  ^^  excuse '^  from  testifying  on  the  ground  of 
incrimination. 

Also  the  word  ^ocMftcemi^g^  indicates  a  i:eal  connection 
with  a  crime  analogous  to  the  cpnnecUion  whieh  would  raise 
the  privilege. 

The  theory  of  petitioner's  brief,  that  the  purpose  of 
jCongress  was  to  ^encourage  volunteer  witnesses"  and  to 
** persuade"  them  to  testify,  by  giving  them  "a  reward" 
{188]  of  absolution  fr<Mn  all  crimes,  has  nothing  whatever 
to  base  itself  on.  It  was  repudiated  by  Judge  Carpenter 
in  the  Swift  case,  auproj  and  by  Wigmore  in  the  paissage 
quoted,  ^upra. 

CVmgress  has  been  exceedingly  conaervative  in  the  en- 
actment of  statutes  granting  immunity.  Instead  of  pass- 
ii^  a  general  immunity  statt^,  it  has  £ane  step  by  step, 
granting  no  greater  immunity  than  was  necessary  for  the 
enforcement  of  the  various  compierce  laws.  Section  860 
of  the  Revised  Statutes;  dnmselman  v.  Hitchcock^  142 
U.  &  647;  act  of  February  11,  1888  (27  Stat  443,  see 
appendix) ;  American  lithojfrapiic  Co.  v.  Wm:hmei8ter^ 
221  U.  S.  603,  611;  Brown  v.  Widker^  161  U.  S.  6»1;  Foote 
V.  Buchanan^  113  Fed.  Hep.  166;  act  of  February  86,  1903, 
supra;  Hale  v.  Henkel,  eupra;  United  Statee  r.  Armoutj 
supra;  act  of  J^ne  30,  1906  (34  Stat.  798,  ai^^endix) ;  act 
of  Mitfcb  2»  1907^  f.  2564,  34  SUt.  1246;  United  StaUB  v. 
Kimhallj  e^^a. 
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No  pdssdble  pUblic  policy  calls  for  an  extension  of  tAie 
immunity  statute  to  the  giving  of  innocent  evidence  not 
protected  by  the  constituti<m8l  privilege.  State  v.  Murphy^ 
supra. 

None  of  the  evidence  adduced  by  Heike  was  incrmiinat- 
ingy  and  none  of  it  could  have  been  withheld  by  him  under 
the  constituticmal  privilege.  Ufdied  States  v.  Burr^  eupm; 
Brawn  v.  Walker^  supra;  Queen  v.  Bayes^  1  B.  &  S.  311, 
821;  E^  parte  Irvine^  74  Fed.  R^.  960^;  UnUed  States  v. 
Price,  168  Fed.  Bep.  904,  907;  Hickory  v.  Vmted  States, 
151  U.  S.  303;  Hay  den  v.  WaUsms,  96  Fed.  Rep.  279,  281- 
286;  Wilson  v.  United  States,  221  U,  S.  361;  Dreier  v. 
United  States,  ^1  U.  S.  894;  B.  dk  O.  v.  Int.  Com.  Vomm., 
221  U.  &•  612. 

The  immunity  statutes  do  not  gtsant  immunity  except- 
ing for  offenses  under  the  acts  to  which  they  refer.  As  to 
evidence  tending  to  incriminate  a  witness  of  other  offenses 
entirely  unrelated  to  such  acts,  he  still  retains  the  consti- 
[139]  tutional  privilege.  BeuteU  v.  Magone,  157  IT.  S.  164, 
167,  158;  St<3ae  v.  EOswortK,  181  Nor.  Car.  773;  Commanr 
v)edUh  -7.  Daly,  4  Gray  (Mass.)^  209;  Rudolph  v.  State,  iSA 
Wisconan,  222,  226. 

Tlie  admission  of  the  so-called  ^pink  books '^  on  the  trial 
of  the  plea  of  not  guilty  was  not  error. 

An  unnecessarily  complete  foundation  was  laid  for  these 
books.  Chicago  Lumbering  Co.  v.  Hewitt,  64  Fed.  Rep. 
814;  Miss.  Logging  Co.  v.  Robsen,  69  Fed.  Rep.  778,  781, 
782  (C.  C.  A,  8th  C);  Cfreene  v.  United  States,  lU  Fed. 
Rep.  401;  Kerrch  v.  United  States,  171  Fed.  Rep.  866,  869; 
GrwAerg  v.  United  States,  145  Fed.  Rep.  81;  91;  Bacon  v. 
UryUed  States,  97  Fed.  Rep.  35,  40-41;  1  Wigmore  on  Evi- 
dence, §  1621,  pp.  1888-89,  and  §  1580,  pp.  1895-96;  Conti- 
nental. Bank  V.  National  Batik,  108  Tennessee,  374. 

The  admission  on  the  main  trial  of  the  testimony  of 
Spit2er  concerning  the  early  history  of  the  conspiracy  was 
not  ^rror.  United  States  v.  KisseU,  supra;  Wood  v.  United 
States,  16  Pet  842,  860-361;  Bottomly  y.  United  States,  1 
Stbry,  186;  United  States  v.  S6  Barrels,  7  Blatch.  469,  472; 
Standard  OU  Co.  v.  United  States,  221  XT.  S.  1 ;  8  Greenleaf 
on  Evidence,  16th  ed.,  §  98;  State  v.  Walker,  supra. 
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Mr,  JastJce  Holmes  delivered  the  opiniion  of  Utte  oocrrt 

The  petitioner  was  indicted  for  frauds  on  the  revenue, 
and,  in  the  sixth  count,  under  Bev.  Stat.,  §  5440,  for  a  con- 
spiracy to  commit  such  frauds  by  effecting  entries  of  raw 
sugars  at  less  than  their  true  weights  by  means  of  false 
written  statements  as  to  the  same.  Rev.  Stat.,  §  5445.  Act 
of  June  10,  1890,  c.  407,  §  9,  26  Stat,  isi,  135.  He  pleaded 
in  bar  that,  in  1909  and  1910,  answering  the  Government's 
subpcena,  be  had  testified  and  produced  documentary  evi- 
dence before  a  Federal  grand  jury  investigating  alleged 
breaches  of  the  Sherman  Anti-Trust  Act,  that  the  testimony 
and  documents  concerned  the  subject-  [140]  matter  of  the 
present  indictment  and  that  therefore  he  was  exempted  from 
liability  by  the  act  of  February  25, 1903,  c.  755,  32  Stat.  854, 
904^  as  apiended  June  30, 1906,  c.  3920,  34  Stat.  798.  There 
was  a  replication;  issue  was  joined;  a  trial  was  had  upon 
the  plea^  in  which  the  court  directed  a  verdict  for  the  Gov- 
emmrait,  175  Fed.  ^p.  852;  leave  was  given  to  plead  over; 
a  premature  attempt  was  made  to  bring  the  case  before  this 
ooort,  217  U.  S.  4Qi^  and  then  there  was  a  trial  on  the  merits 
in  whicdi  the  petitioner  was  found  guilty  on  the  sixth  coimt. 
The  Circuit  Court  of  Appeals  affirmed  the  judgment,  192 
Fed.  Bep.  83, 112  C.  C.  A.  615.  Whereupon  a  writ  of  certio- 
rari was  granted  by  this  court 

The  investigation  in  which  the  petitioner  testified  con- 
cerned transactions  of  the  American  Sugar  Befining  Com- 
pany. See  Pennsylvania  Sugar  Befining  Co.  y.  American 
Sugar  Befining  Co.^  166  Fed.  Bep.  254.  The  petitioner  was 
summoned  to  produce  records  of  the  American  Sugar  Be- 
fimng  Company  and  to  testify.  He  appeared,  produced 
Uie  records  and  testified  that  he  was  the  person  to  whom 

;  the  sttbpcBnas  were  addressed,  secretary  of  the  New  York 
corporationi  axui  secretary  and  treasurer  of  the  New  Jersey 
corporation  of  the  same  name.  He  summed  up  what  the 
books  produloed  diowed  as  to  the  formation  of  the  New 
York  cotnpany.    He  identified  his  signature  to  four  che(;ks 

;of  the  conq^any  in  a  trapsaction  pot  in  question  here — ^the 
EisBel-Segal  Ipan,  mentioned  in  United  States  v.  Kissel^  218 
U.  S.  601,  608.    These  checks  were  not  used  in  the  present 
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casa.  He  testified  as  to  the  ownership  ol  the  Ha^emi^er 
and  Elder  Eefinery  in  Brooklyn.  Finally  he  produced  a 
table  showing  how  many  pounds  of  sugar  were  melted 
each  year  from  1887  to  1907  in  each  refinery,  this  table  of 
course  not  purporting  to  represent  the  petitioner's  personal 
knowledge,  but  being  a  summary  of  reports  furnished  by 
the  company's  different  employees,  and,  the  Ooyemment 
contends,  volunteered  by  him. 

[141]  The  act  of  February  25,  1903,  c.  755,  32  Stat  854, 
904,  appropriates  $500,000  for  the  enforcement  of  the  Inter- 
state Commerce  and  Anti-Trust  Acts,  ^Provided,  that  no 
person  shall  be  prosecuted  or  be  subjected  to  any  pmalty 
or  forfeiture  for  or  on  account  of  any  transaction,  matter, 
or  thing  concerning  which  he  may  testify  or  produce  evi- 
dence, documentary  or  otherwise,  in  any  proceeding,  siiit, 
or  prosecution  under  said  acts;  Provided  fuither,  that 
no  person  so  testifying  shall  be  exempt  from  prosecution 
or  punishment  for  perjury  committed  in  so  testifying." 
(This  last  proviso  was  added  only  from  sup^rfluovs  oau- 
'  tion  and  throws  no  light  on  the  constructicm.  OUck$tein 
V.  United  States,  222  U.  S.  139,  148,  144.)  By  the  amend- 
ment of  June  30,  1906,  c.  3920,  84  Stat  798,  immunity 
under  the  foregoing  and  other  provisionB  ^riiall  octend 
only  to  a  natural  person  who,  in  obedi«[iec  4o  a  subpoena, 
gives  testimony  under  oath  or  produces  evidence,  docu- 
mentary or  otherwise,  under  oath." 

The  petitioner  contended  that,  as  soon  as  he  had  testified 
upon  a  matter  under  the  Sherman  Act,  he  had  an  aoDMSty 
by  the  statute  from  liability  for  any  and  every  offense 
that  was  connected  with  that  matter  in  any  degree,  or, 
at  least,  every  offense  toward  the  discovery  of  which  his 
testimony  led  up,  even  if  it  had  no  actual  effect  in  bringing 
the  discovery  about.  At  times  the  argumMt  eoMied  to 
suggest  that  any  testimony,  although  not  inorimiiiating, 
if  relevant  to  the  later  charge,  brought  the  amnesty  into 
play.  In  favor  of  the  broadest  ccmstmcticm  of  the  im- 
munity act,  it  is  argued  that  when  it  was  passed  there  was 
an  inxperious  popular  demand  that  the  inside  working  of 
the  trusts  should  be  investigated,  and  that  the  people  and 
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CSongreflB  oared  so  mBeh  ta  aacure  tke  neoesMury  e¥idfiiioe 
tint  tfaey  were  willing  that  some  guilty  persons  sbould 
escape,  as  that  reward  was  necessary  to  tiie  end.  The 
Government,  on  the  other  hand,  maintains  tluuk  the  statute 
should  be  limited  as  nearly  as  may  f  14S]  be  by  the  bounda- 
ries of  the  constitutional  privi^ge  of  which  it  takes  the 
place. 

Of  course  there  is  a  clear  distinction  between  aa  amneM^ 
and  ibe  constitutional  protection  of  a  party  from  being 
eonq)elled  in  a  criminal  case  to  be  a  witness  aga^st  him- 
self. Amendment  V.  Bat  the  obvious  purpose  of  the  stat- 
uta  is  to  make  evidence  available  and  compulsory  that 
otiierwise  could  not  be  got.  We  see  no  reason  for  sup- 
poang  that  the  act  offered  a  gratuity  to  crime.  It  should 
be  construed,  so  far  as  its  words  fairly  allow  the  construc- 
tion, as  coterminous  with  what  otherwise  would  have  hew 
the  privilege  of  the  person  concerned.  We  believe  its 
policy  to  be  the  same  as  that  of  the  eavUer  act  of  February 
U,  1893,  c  83,  27  Stat.  443,  which  read  ""  No  person  shall 
be  excused  from  attetKiing  and  testifying,^'  Ac  ^  But  no 
person  shall  be  prosecuted,''  Ac.,  as  now,  thus  i^owing  tike 
correlation  between  constitutional  right  and  immumty  by 
the  form.  That  statute  was  passed  because  an  earlier  cme, 
in  the  language  of  a  late  case,  ^^  was  not  coextensive  with 
the  constitutional  privilege."  American  Lithographic  Co. 
V.  Werckmeiater,  221  U.  S.  908,  611.  Ciompare  aet  of  Feb- 
ruary 19,  1908,  c.  708,  §  3,  82  Stat.  847,  8i&  To  illustrate, 
we  think  it  plain  that  moidy  testifying  to  his  own  name, 
although  the  fact  is  relevant  to  the  present  indictment  as 
well  as  to  the  previous  investigation,  was  not  enough  to  give 
the  petitidier  the  benefit  of  the  act.  See  8  WignHMre,  Evi- 
dence, §  2261. 

There  is  no  need  to  consider  exactly  bow  far  the  paral- 
leliam  should  be  carried.  It  is  to  be  noticed  that  the  testi- 
mony most  relied  upon  was  the  summary  made  from  the 
hocks  of  the  company  by  Rs  servants,  at  the  petitioner's 
direction,  and  simply  handed  over  by  him;  that  apart. from 
the  statute  the  petitioner  could  not  have  prevented  the  pro- 
duction of  the  Ixxte  w  papers  of  the  oompany,'sudi  as  tiie 
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summary  wms  when  made^  cnt  refused  it  if  [Itf  ]  lie  had  the 
custody  of  them,  and  that  the  decisions  that  establidied 
the  duty  to  produce  go  upcm  the  absence  of  constitutional 
privilege,  not  upon  the.  ground  of  statutory  immunity  m 
such  a  case.  WHson^  r.  United  States,  221  U.  &  301,  377 
et  seg.  Dreier  v.  United  States,  221  U.  S.  394,  400.  BaUi- 
mare  <&  Ohio  R.  R.  Co.  v.  Interstate  Conymerce  CofrymiS' 
sion,  221  U.  8.  612,  628.  Wheeler  v.  United  States,  226 
U.  S.  47&  Grant  y.  United  States,  ante,  p.  75.  But  this 
consideration  does  not  stand  al(»e,  for  the  evidence  given 
in  the  former  proceeding  did  not  concern  the  present  one 
and  had  no  such  tendency  to  incriminale  the  petitioner  as 
to  have  aiForded  a  ground  for  refusing  to  give  it,  evcsn 
apart  from  the  statute  and  the  fact  that  it  came  from  the 
corporation  books.  Taking  aU  these  considerations  together 
we  think  it  plain  that  the  petitioner  could  take  nothing 
by  his  plea. 

The  evid^ice  did  not  concern  any  matter  of  the  present 
charge.  Not  only  was  the  general  subject  of  the  former 
investigation  whoUy  different,  but  the  specific  things  testi- 
fied to  had  no  connection  with  the  facts  now  in  proof  much 
closer  than  that  they  all  were  dealings  of  the  same  sugar 
ecmipany.  The  frauds  on  the  revenue  were  accomplished 
by  a  secret  introduction  of  springs  into  some  of  the  scales 
in  such  a  way  as  to  diminish  the  apparent  weight  of  some 
sugar  imported  from  abroad.  The  table  of  meltings  by 
the  year  had  no  bearing  on  the  frauds,  as  it  was  not  con- 
fined to  the  sugar  fraudulently  weighed  and  it  does  not 
appear  how  the  number  of  poimds  was  made  up.  The  mere 
fact  that  a  part  of  the  ^gar  embraced  in  the  table  was 
the  sugar  f nicely  weighed  did  not  mi^e  the  table  evidence 
concerning  the  frauds.  The  same  consideration  shows  that 
it  did  not  t^iid  to  incriminate  the  witness.  It  neither  led 
nor  could  have  led  to  a  discovery  of  his  crime.  So  <iie 
^  admission  of  his  signature  to  certain  checks,  although  it 
t  funiished  a  possible  standard  of  the  petitioner's  handwriting 
if  ther«  had  [14*1  been  any  dispute  about  it,  which  there 
was  not,  in  the  circumstances  of  this  ease  at  least  had 
iwither  oonnection  nor  criminating  effect  When  the  statute 
qieaks  of  testimony  concerning  a  matter  it  means  concern- 
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ing  it  in  a  substantial  way,  just  as  the  oonstitutiotidl  pro-* 
tection  is  confined  to  real  danger  and  does  not  extend  to 
remote  possibilities  6at  of  the  ordinary  course  of  law. 
Brovm  v.  Walker^  161  XJ.  8.  501,  590,  600.  See  5  Wigmore, 
Evidence,  §  2281,  p.  288.  Other  questions  woUld  have  to 
be  dealt  with  before  the  petitioner  could  prevail  upon  his 
plea ;  but  as  we  cona Jer  what  we  have  said  sufficient,  we 
shall  discuss  it  at  no  greater  length.  There  was  no  dispute 
as  to  the  facts  and  a  verdict  upon  it 'for  the  Government 
properly  was  directed  by  the  court. 

The  other  matters  complained  of  would  not  have  war- 
ranted the  issue  of  the  writ  of  certiorari  and  maty  bi  dealt 
with  in  few  words.  The  petitioner  was  deni^  a  separate 
trial,  and  this  is  alleged  as  error.  But  it  does  not  appear 
that  tiie  discretion  confined  to  the  trial  judge  was  abused. 
United  States  v.  BaU,  163  U.  S.  662,  672.  Again  it  is  said 
that  if  the  evidence  proved  the  petitioner  guilty  of  a  ocm-. 
spiracy  it  proted  him  guilty  of « the  substantive  offense. 
It  may  be  that  there  has  been  an  abuse  of  indictment  for 
conspiracy,  as  suggested  by  Judge  Holt  in  limited  States  v. 
Kissel,  173  Fed.  Eep.  823,  828,  but  it  hardly  is  made  clear 
to  us  that  this  is  an  instance.  At  all  events  the  liability 
fo|:  conspiracy  is  not  taken  away  by  its  success — ^that  is, 
by  the  accomplishment  of  the  siubstantive  offense  at  which 
the  eonspiraey  aims.  Brown  v.  ElUott,  226  XJ.  S.  392^  Beg. 
V.  Buttany  11  Q.  B.  029.    Bern  v.  Spragg,  2  Burr.  993,  999. 

An  objection  is  urged  to  the  admission  of  certain  books, 
called  the  pink  books,  in  evidence — ^they  being  the  books 
in  which  were  entered  weights  given  by  one  set  of  weigh- 
ers—the city  weigher8-*-the  weighers  not  having  been  called. 
These  weights  were  the  higher  ones  and  were  introduced 
as  evidence  of  the  discrepancy .^  They  appear  [146]  to 
have  been  accepted  by  the  company,  were  checked  by  the 
company's  tallymen,  who  testified,  and  if  other  evidence, 
than  that  of  the  men  who  made  the  entries  was  necessary 
it  was  produced.  See  2  Wigmore,  Evidence,  §§  1521,  1530. 
Another  objection  to  evidence  eonoemed  the  admission  of 
testimony  that  the  same  course  of  conduct  was  going  on 
long  before  the  date  in  the  indictment  whefi  it  is  alleged 
that  the  defendants  conspired.    The  indictment  of  coui^ 
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charged  a  ooBspiracy  not  barred  by  the  statute  of  limita- 
tions, bat  it  was  permissible  to  prove  that  the  course  of 
fraud  was  entered  on  l<mg  before  and  kept  up.  Wood  t. 
United  States^  16  Pet  342,  360.  Standard  OU  Co.  y.  Umted 
States^  221  U.  S.  1,  76.  The  tcts  and  directions  of  earlier 
date  tended  to  show  that  the  same  conspiracy  was  on  foot 
The  petitioner  was  there.  The  time  of  his  becoming  a  party 
to  it  was  uncertain.  The  longer  it  had  lasted  the  greater 
the  probability  that  he  knew  of  it  and  that  his  acts  that 
helped  it  were  done  with  knowledge  of  their  effect  We 
think  it  unnecessary  to  discuss  the  suggestion  that  the  evi- 
dence did  not  warrant  leaving  the  case  to  the  jury,  or  to 
add  further  to  the  discussion  that  the  case  received  below. 
Judgment  aflirmed. 


UNITED  STATES  FIRE   ESCAPE   OOUNTERBAL* 
ANCE  CO.  V.  JOSEPH  HALSTBD  CO* 

(DitfCHct  Ck>tirt,  N.  D.  miBOte,  B.  D.    Aprtl  le,  1912.) 

[195  Fed.  Rep.  295.] 

Monopolies  (I  21) — Combinations — ^Rights  of  Meicbebs. — An  as- 
signee  of  a  patent  holding  nnder  an  assignment  made  In  aid  of  a  com- 
bination violative  of  the  Sherman  Anti-Trust  Act  (act  July  2,  1880, 
c  647,  26  Stat  209  [U.  S.  Gomp.  St  1901,  p.  8200))  may  sue  in 
equity  an  infringer  of  the  patent  who  can  not  Justify  his  wrongful 
acts  by  attacking  the  assignee  as  an  unlawful  combination,  since  a 
decree  establishing  title  in  the  assignee  and  an  infringement  by  the 
infringer  need  not  toudi  the  question  of  illegal  cbmbination.^  * 

[Bd.  Note.— For  other  cases,  see  Monopolies,  Gent  Dig.  I  16; 
Dec,  Dig*  I  21.] 

In  Equity.  Suit  by  the  United  States  Fire  Escape  Coun- 
terbalance Company  against  the  Joseph  Halsted  Company. 
Exceptions  to  the  substituted  amendment  of  answer  sus- 
tained. 

^  Syllabus  copyrighted,  1912,  by  West  PubliiEdiing  Company. 

*The  same  genefc^t  prindi^e  is  stated  in  Coca-Cola  do,  v.  Doaeon 
Brown  Co,,  200  Fed.  105,  106;  Coea^Coki  Co,  v.  (Tay-oU  C^,  200  Fed. 
720,  726;  Searchlight  CfOi  Co.  t.  Preit-o-lite  Co^  215  Fed.  692.  697. 
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Bt&um  db  HopkinSj  of  Chicago,  111.,  for  complainant 

Bm  <6  Hm,  of  Chicago,  111.,  for  defendant 

Saitbork,  District  Judge. 

Exceptions  to  amendment  to  answer.  An  order  sustain- 
ing exceptions  to  a  part  of  the  original  answer  having  been 
made,  defendant  was  allowed  to  amend,  and  did  so,  March 
[296  J  15,  1912.  Exceptions  being  made  to  the  amendment 
and  heard,  defendant  offered  a  substitute  amendment,  and 
made  a  motion  for  leave  to  file  April  10, 1912.  This  motion 
was  granted,  the  exceptions  to  the  amendment  to  stand  as 
exceptions  to  the  substitute.  The  only  question  is  whether 
the  assignment  of  a  patent  in  aid  of  a  combination  made 
unlawful  by  the  Sherman  Act  operates  to  pass  title,  or  is  to 
be  treated  as  absolutely  void  for  all  purposes  and  in  all 
places.  May  an  infringer,  one  who  unlawfully  takes  the 
property  of  another,  defend  himself  on  the  ground  that  the 
property  so  taken  or  despoiled  became  vested  in  his  adver- 
sary by  an  unlawful  act?  Is  the  latter  to  be  excluded  from 
the  courts  because  he  is  himself  a  lawbreaker,  or  is  his  own 
if^TYMigdoing  to  be  redressed  only  through  the  remedies  pecul- 
iarly applicable? 

It  is  urged  that  the  amendment  to  the  answer  shows  that 
the  assignment  of  the  patent  sued  on  was  made  as  part  of 
an  illegal  scheme  to  monopolize  the  business  of  dealing  in 
fire  escapes,  and  that  defendant,  though  alleged  to  be  an 
infringer,  may  therefore  attack  the  patent  transfer.  Stated 
briefly,  the  substituted  amendment  sets  out  tfie  following: 
Complainant  does  not  make,  use,  or  sell  the  patented  devices, 
but  is  aa  illegal  corporation  in  the  nature  of  a  trust  to  fix 
prices  or  limit  output,  being  merely  a  holding  company. 
C(HDplainant  was  organized  to  acquire  patents,  and  gain 
control  of  non-patented  devices,  for  the  purpose  of  suppress- 
ing competition  and  regulating  prices  of  fire  escapes.  This 
it  does  through  licensees,  who  were  engaged  in  making  and 
installing  fire  escapes  prior  to  complainant's  organization. 
The  business  of  these  licensees  is  substantially  the  same  as 
before,  except  that  they  now  pay  license  fees  to  complainant. 
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Each  lipensee  makes  a  different  foi:in  of  fire  escape*  Prior 
to  joining  the  combination  some  of  the  licensees  had  pat- 
ents and  others  had  not.  The  latter  class  had  been  making 
fire  escapes  not  within  the  patent  sued  on,  without  moles- 
tation or  payment  of  royalty,  and  they  are  stiU  making  the 
same  styles  as  before,  but  paying  license  fees  to  complain- 
ant The  licenses  were  made  without  consideration  except 
immunity  to  the  licensees  from  competition  and  unjust 
prosef^ution,  and  the  opportunity  of  joining  others  in  sup- 
pressing competition  and  raising  prices.  Prior  to.  complaint- 
ant's  organization,  the  fire  escapes,  both  patented  and  non- 
patented,  were  in  competition  which  is  now  suppressed.  It 
is  alleged,  as  a  conclusion  from  the  facts  thus  stated,  that 
complainant  is  an  unlawful  combination  under  the  Sher- 
man Act  (act  July  2,  lo90,  c.  647,  26  Stat.  209  [U.  S.  Comp. 
Stf  1901,  p.  8200] ) ,  all  its  acts  and  contracts  in  furtherance 
of  the  scheme  are  void — 

"  and  that  any  and  aU  title  to  property  of  any  nature  aomlred  by  or 
Oliver  any  racli  contract  or  agreement  in  furtherance  and  in  aid  of 
such  illegal  acts,  is  also  absolutely  void  and  of  no  effect;  ttiat  the 
alleged  assignment  of  the  patent  herein  sued  on  to  the  complainant 
teas  in  furtherance  of  and  in  aid  of  accomplishing  said  illegal  combi^ 
nation;  that  said  assignment  and  ihis  suit  against  this  deftodant« 
and  suits  against  others  similarly  situated,  are  eac^  steps  in  dne  and 
the  same  fraudulent  and  illegal  scheme,  the  one  being  d^;>endent 
upon  the  other  for  its  success,  to  control  the  prices  of  fire  escape 
to  supress  competition,  and  to  compel  this  defendant  and  other 
manufacturers  of  fire  escapes  who  are  not  in  said  combination,  to  yield 
to  the  [2^7]  demands  of  the  complainant  to  that  effect,  or  to  drive 
them  out'df  tlie  business  of  manufacturing  and  seUiag  fire  escapes, 
to  the  manifest  injury  of  the  public  and  contrary  to  public  policy 
under  the  law;  that  said  assignment  is,  therefore,  illegal  void  and 
of  no  force  and  effect  to  transfer  title  of  said  patent  to  the  com- 
plainant herein;  and  that  the  complainant  therefore  has  no  title  in 
the  patent  sued  on,  and  no  title  or  right  of  any  kind  suffl^ent  to 
found  this  suit  tipon." 

By  the  great  weight  of  Federal  authority,  the  infringer 
of  a  patent  cannot  justify  his  acts  by  attacking  complahiaAt 
as  a  trust  or  unlawful  combination.  This  is  simply  saj^ing, 
"  You're  another."  Complainant  may  be  an  obnoxions  com- 
bination, but  that  does  not  excuse  defendant  fbt  appro- 
priating its  property.    Such  a  doctrine  would  justify  steal- 
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ing  stolen  goods  from  the  thief,  or  deqtoUiog  ajs^  real  or 
supposed  trust  of  all  its  holdings.  Strait  y.  National  Har- 
raw  Co.  (C.  C.)  51  Fed.  819;  Edison  El  Lt.  Co.  v.  Smoyet- 
Man  El.  Co.,  53  Fed.  592,  3  C.  C.  A.  605;  Otiji  Elevator 
Co.  T.  Oeig&r  (C.  C.)  107  Fed.  131.  In  CownoUy  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct  481,  46  L.  Ed. 
679,  Connolly  bought  pipe  and  gave  notes  for  it,  upon 
which  the  suit  was  brought,  alleging  that  be  ought  not  to 
pay  the  notes  because  the  pipe  company  was  an  unlawful 
trust,  and  that  the  sale  for  which  the  notes  were  given  was 
made  in  the  ordinary  business  of  the  trust.  He  also  claimed 
treble  damages  under  the  Sherman  Act.    The  court  say : 

^Tlie  defense  caoaot  be  maintained.  Aflsuming,  as  defendants 
contend,  that  the  aUeged  contblnation  was  Ulegal  if  tested  by  the 
principles  of  the  common  law,  still  it  would  not  foUow  tliat  they 
conld,  at  common  law,  refuse  to  pay  for  pipe  bought  by  them  under 
special  contracts  with  the  plaintiff.  The  illegality  of  such  combi- 
nation did  not  prevent  the  plaintiff  corporation  from  selling  pipe 
that  tt  obtained  from  its  constituent  companies  or  either  of  them. 
It  could  pass  a  title  by  a  sale  to  any  one  desiring  to  buy,  and  the 
buyer  could  not  Justify  a  refusal  to  pay  for  what  he  had  bought 
and  received  by  proving  that  the  seller  had  previously,  la  the  prose- 
cution of  its  business,  entered  into  un  illegal  combination  with 
others  in  reference  generally  to  the  sale  of  Akron  pipe.** 

The  Connolly  case  was  an  action  at  law,  while  this  is  in 
equity,  and  it  is  urged  that  a  court  of  equity  will  not  lend 
its  aid  to  an  illegal  trust  even  to  the  extent  of  protecting 
its  property  rights.  In  other  words,  that  an  unlawful  com- 
bination may  be  freely  despoiled  of  its  property  without 
equitable  relief,  even  if  it  can  sue  at  law.  No  such  dis- 
tinction is  made  in  the  Connolly  case,  and  the  Circuit 
Court  of  Appeals  of  this  circuit  held  a  like  defense  un- 
availing against  creditors'  claims  presented  in  an  equity 
case,  in  Dermehy  v.  McNulta,  86  Fed.  825,  30  C.  C.  A.  426, 
41  L.  R.  A.  609,  certiorari  denied  176  U.  S.  683,  20  Sup. 
Ct.  1026,  44  L.  Ed.  638.  The  claims  in  question  were  for 
rebates  made  by  a  corporation  which  had  been  held  an 
unlawful  monopoly  by  the  Illinois  Supreme  Court,  and  were 
disallowed  on  another  ground.  Moreover,  the  claims  were 
based  upon  the  contracts  themselves,  so  the  question  was 
directly  raiised,  and  not  collaterally,  as  in  the  case  now 
OSS^S"*— TOL  4—17 80 
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under  oansideratioiL  The  Dmndiy  decision  was  approved 
in  the  CownoOy  case,  184  U.  S.  647,  22  Sup.  Ct.  481,  46  L. 
Ed.  679.  The  latter  case  is  also  authority  for  the  position 
that  the  Sherman  Act  does  not  avoid  contracts  made  by 
an  illegal  combination  unless  themselves  in  restraint  of 
interstate  commerce. 

[898]  The  question  of  the  validity  of  contracts  of  sale  by 
an  unlawful  trust,  made  in  furtherance  of  the  combination, 
was  examined  at  length  in  C&n.  WaU  Paper  Go,  v.  VoigfU^ 
212  U.  S.  227,  256,  29  Sup.  Ct.  280,  68  L.  Ed.  486,  and  such 
a  sale  held  void  in  a  suit  brought  on  the  contract.  The  Con- 
nolly case  was  distinguished  on  the  ground  that  the  sale 
there  was  not  a  part  of,  nor  in  execution  of,  any  general 
plan  or  scheme  condemned  by  the  law.  It  was  simply  the 
case  of  a  corporation  selling  its  own  goods  to  a  stranger 
wishing  to  buy  them.  But  in  the  Voight  case  the  sale  was 
based  upon  agreements  which  were  essential  parts  of  an 
illegal  scheme ;  the  vendee  having  made  a  purchasing  agree- 
ment by  which  sales  were  unlawfully  restricted.  Judgment 
for  the  corporaticm  would  have  given  effect  to  an  illegal 
combination. 

It  is,  however,  argued  that,  even  though  a  trespasser  can- 
not defend  his  act  by  showing  that  his  adversary  is  guilty 
of  malum  prohibitum,  yet  patent  infringement  suits  stand 
on  a  somewhat  different  ground.  A  person  bringing  an 
infringement  suit  must  show  title  to  the  patent,  while  the 
mere  possessor  of  tangible  property,  though  without  title, 
may  sue  for  trespass.  Therefore,  it  is  said,  it  is  always 
open  to  defendant  in  an  infringement  suit  to  attack  plain- 
tiff's title.  If  he  relies  on  an  assignment,  defendant  may 
show  its  invalidity.  A  transfer,  it  is  further  argued,  made 
in  aid  of  unlawful  combination,  is  absolutely  void,  passing 
no  title  of  any  kind.  So  the  conclusion  is  reached  that 
in  any  and  all  patent  infringement  suits  defendant  may 
raise  the  question  of  trust  or  no  trust,  good  or  bad  trust, 
reasonable  or  unreasonable  restraint  of  trade,  whenever 
there  was  a  patent  transfer  in  aid  of  the  combination. 
The  United  States  Steel  Corporation,  for  instance,  is  the 
owner  by  assignment  of  hundreds  of,  patents.  In  all  its 
infringement  suits  may  defendants  raise  tiie  question  now 
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in  litigation  by  the  Gtoyemment  whetilier  it  is  <Mr  is  not 
within  the  Sherman  Actt  The  question  would  seem  to 
suggest  the  answer,  to  the  effect  that  an  infringement  suit 
may  be  disposed  of  without  touching  the  question  of  trust 
or  combination,  and  that  the  court,  in  adjudging  infringe- 
ment, would  not  thereby  approve  a  possible  illegal  combina- 
tion. A  patent  transfer  is  valid  to  pass  title,  even  though 
made  pursuant  to  unlawful  combination.  A  fraudulent  sale 
is  still  a  sale,  good  until  set  aside,  and  can  be  attacked  only 
by  some  one  injured.  Neither  grantor  nor  grantee  may 
question  it.  It  is  voidable  as  to  those  intended  to  be  injured, 
but  good  as  to  all  others.  This  rule  has  been  often  recog- 
nized by  the  Supreme  Court  in  ejectment  and  various 
other  cases.  Luhrs  v.  Hancock^  181  U.  S.  567,  573,  21  Sup. 
Ct  726,  46  L.  Ed.  1006;  Milwaukee  <&  M.  R.  Co.  v.  Sautter, 
13  Wall.  617,  523,  20  L.  Ed.  543.  "A  person  does  not  be- 
come an  outlaw  and  lose  all  rights  by  doing  an  illegal  act" 
Mr.  Justice  Holmes,  in  Nat.  Bank  <&  Loan  Co.  v.  Petrie^ 
189  U.  S.  423,  23  Sup.  a.  512,  47  L.  Ed.  879.  "A  man  by 
committing  a  fraud  does  not  become  an  outlaw  and  caput 
lupinum."  Stoffela  v.  Nugent,  217  U.  S.  499,  30  Sup.  Ct. 
600,  54  L.  Ed.  856.  Even  though  the  sole  inducement  and 
consideration  for  the  patent  transfer  were  the  expected 
benefits  to  be  realized  from  the  trust,  yet  this  does  not 
avoid  it.  ^^  In  most  cases  the  result  complained  of  as  spring- 
ing from  a  tort  is  a  contract,  the  contract  is  lawful,  and 
[299]  the  tort  goes  only  to  the  motives  which  led  to  its 
being  made,  as  when  it  is  induced  by  duress  or  fraud." 
Chattanooga  Foundry  v.  Atlanta,  203  U.  S.  390,  397,  27 
Sup.  Ct.  65,  61  L.  Ed.  241. 

The  sole  value  of  patent  property  resides  in  monopoly. 
Within  certain  limits  this  monopoly  may  be  made  to  extend 
to  non-patentable  property,  as  just  decided  by  the  Supreme 
Court  in  H&nfry  v.  Dick,  224  U.  8.  1,  32  Sup.  a.  864,  66  L. 
Ed.  646,  176  O.  G.  761.  If  the  patentee  attempts  still  fur- 
ther to  extend  his  monopoly  by  occupying  unpatented  terri- 
tory, and  thus  brings  himself  within  the  civil  and  criminal 
provisions  of  the  Shaman  Act,  he  is  amenable  under  that 
statute,  but  his  pn^rty  rights  secured  by  the  patent  remaiA. 
He  is  not  to  beii^reotly  punished  in  an  infringement  suit 
for  his  breach  of  an  independent  statute. 
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By  the  amendment  now  nnder  consideration,  it  is  sought 
to  bring  the  patent  transfer  within  the  Voight  case  through 
the  allegation  that  it  was  an  essential  part  of  the  combina- 
tion. If,  in  making  a  decree  for  infringement  or  in  dis- 
missing for  want  of  it,  it  were  necessary  to  give  effect  to  an 
illegal  trust,  the  Voi^t  case  would  apply.  But  a  decree 
adjudging  infringement  would  not  do  this.  It  would  estab- 
lish title  in  complainant  and  infringement  by  defendant,  and 
this  without  touching  the  question  of  illegal  combination. 
That  question  the  court  is  not  compelled  to  decide.  If  a  suit 
were  brought  directly  upon  the  patent  transfer,  and  the 
defense  that  it  was  an  essential  part  of  an  unlawful  trust 
were  raised,  then  the  court  would  be  obliged  to  consider  that 
question.  The  transfer  could  not  in  that  event  be  upheld 
without  sustaining  also  the  trust,  if  one  really  existed.  Not 
so  here.  No  one  is  before  the  court  who  has  any  title  or 
standing  to  raise  the  question  of  trust  or  no  trust,  because 
the  patent  transfer  is  valid  whether  or  not  any  unlawful 
combination  in  reality  exists. 

A  somewhat  analogous  case  is  where  the  owner  of  prop- 
erty, or  a  claim  to  property,  enters  into  a  champertous  agree- 
ment with  his  attorney,  the  latter  agreeing  to  pay  the  ex- 
pense of  litigation  on  condition  of  sharing  in  the  recovery. 
For  a  court  to  entertain  the  suit  will  inevitably  give  effect 
to  the  champertous  contract,  yet  that  is  no  reason  for  dis- 
missal. The  plaintiff^s  title  or  claim  does  not  come  through 
the  unlawful  bargain ;  hence  he  is  free  to  proceed.  Boone  v. 
ChOeSy  10  Pet.  177,  9  L.  Ed.  388;  Bumes  v.  Scott,  117  U.  S. 
682, 6  Sup.  Ct.  866,  29  L.  Ed.  991. 

The  exceptions  to  the  substituted  amendment  of  the  an- 
swer are  sustained. 


SIMON  ET  AL  i>.  AMERICAN  TOBACCO  CO.  ET  AL. 

(drcolt  Ooart  S.  D.  New  York.    December  S»  1911.    On  Behearlng, 
January  2,  1912.) 

[Ifl2  Fed.  Be^,  662.) 

OanoNAL  Law  (I  42) — ^ImnmiTT— Vkufxcation  or  PLBADnfOS.-^4ct 
Cong.  June  80,  1908,  c.  8820,  84  Stat  796  (tJ.  8.  Compw  St.  Snp^. 
1809,  p.  1168),  proTkllnf  that  tBuniuiltj  iiiaU  extend  only  to  a 
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peradn  wlio»  In  obedience  to  a  sobpoena,  gives  testimony  under 
oath,  or  prodooes  eyldenoe^  docnmentary  or  otherwise^  under  oath» 
does  not  applj  to  a  person  verifying  a  pleading,  so  that  neither 
a  corporation  nor  an  individual  has  any  immunity  In  doing  so.^* 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec  Dig.  f  42.] 
OmpoBATioNs  (I  517) — ^Pleadings — ^Verification. — Code  Civ.  Proc. 
N.  Y.  f  625,  subd.  1,  requires  the  answer  of  a  domestic  corporation 
to  be  verified  by  one  of  Its  officers,  and  section  523  dedares  that 
the  verification  may  be  omitted  where  the  party  pleading  would 
be  privileged  to  testify  as  a  vritness  concerning  an  allegation 
denied  in  the  pleading.  Held,  that  while  an  officer  of  a  corporation 
may  decline  to  verify  its  answer  in  an  action  at  law  In  a  Federal 
conrt  sitting  in  New  York,  where  the  New  York  law  relating  to 
verification  of  pleadings  mast  be  followed,  on  the  ground  that  his 
doing  so  would  tend  to  incriminate  him,  the  fact  that  one  or  aU 
of  the  corporation's  officers  would  be  incriminated  if  they  verified 
the  pleading  and  were  given  no  immunity  did  not  relieve  the  cor- 
poration from  the  duty  to  verify  its  answer,  since,  under  such 
circumstances,  it  was  its  duty  to  select  or  provide  an  officer  to 
do  so,  who  would  not  be  incriminated. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  if  2047- 
2051;  Dec.  Dig.  f  517.] 
[668]  Witnesses  (I  306) — Pbivileqe— Self  -  Incrimination.— The 
privilege  against  self-incrimination  is  personal  to  a  vritness  and 
cannot  be  availed  of  by  a  corporation,  to  Justify  withholding  its 
books,  correspondence,  and  accounts,  or  closing  the  mouths  of  its 
servants  and  agents  as  witnesses. 

[Ed.    Note. — ^For    other   cases,    see    Wltuesses,    Cent    Dig.    If 
1058-1060;  Dec.  Dig.  f  80a] 

At  Law.  Action  by  Louis  Simon  and  others  against  the 
American  Tobacco  Company  and  odiers.  On  motion  to 
compel  plaintiff  to  accept  an  unverified  answer.    Denied. 

Scmuel  J.  Rafwak^  for  plaintiff. 

NicoUj  AnabUj  Lindsay  <&  Fuller^  for  defendant  Ameri- 
can Tobacco  Co. 

Goldsmith^  Cohen^  Cole  <6  Weiss^  for  defendant  Metro- 
politan Tobacco  Co. 

Wabd,  Circuit  Judge. 

This  is  an  action  at  law  under  section  7  of  the  Sherman 
Anti-Trust  Law  (act  July  2, 1890,  c.  647,  26  Stat.  210  [XJ.  S. 

•  SyUabua  copjiightBd,  1012,  by  West  Publiahing  Compaay. 
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Comp.  St  1901,  p.  8202])  to  recaver  trable  damageB  agftii^st 
two  domestic  corporations,  defendants.  The  complaint  is 
verified,  and,  the  defendants  having  served  unverified  an- 
swers, the  plaintiff  returned  them  on  the  ground  that  they 
were  not  verified  by  an  officer,  as  required  by  section  525, 
subd.  1,  of  the  Code  of  Civil  Procedure  of  the  State  of  New 
York.  The  defendants  now  move  that  the  plaintiff  be  com- 
pelled to  accept  the  answers. 

Section  523  of  the  Code  of  Civil  Procedure  provides  that 
the  verification  may  be  omitted  ''where  the  party  pleadjj[ig 
would  be  privileged  from  testifying  as  a  witness  concern- 
ing an  allegation  or  denial  contained  in  the  pleading."  In 
an  action  in  the  Federal  courts  the  immunity  which  de- 
prives a  witness  of  the  privilege  of  not  incriminating  him- 
self must  be  given  by  the  Federal  law.  Jack  v.  Kansas^ 
199  U.  S.  372, 26  Sup.  a.  73,  50  L.  Ed.  234. 

[11  Congress  in  the  act  of  June  30,  1906,  has  provided 
that: 

"  Immunity  shaU  extend  only  to  a  natural  person  who  in  obedience 
to  a  subpcena  gives  testimony  under  oath  or  produces  evidence, 
documentary  or  otherwise,  under  oath."  U.  S.  Ck>mp.  St  Supp. 
1909,  p.  1168. 

This  does  not  seem  to  apply  to  a  person  verifying  a 
pleading  {V.  S.  v.  Samtary  Mfg.  Co.  LD.  C.)  187  Fed.  229); 
so  that  neither  a  corporation  nor  an  individual  has  any  im- 
munity if  it  does  so. 

[21  The  law  of  New  York  requiring  the  answer  of  a  do- 
mestic corporation  to  be  verified  by  one  of  its  officers  must 
be  followed  in  the  Federal  courts  in  actions  at  law.  St 
Louis  RaUway  Co.  v.  Knight,  122  U.  S.  79,  96,  7  Sup-  Ct. 
1132,  30  L.  Ed.  1077.  Doubtless  an  officer  of  a  corporation 
may  decline  to  verify  the  company's  answer  in  an  action  at 
law  in  this  court  on  the  ground  that  his  doing  so  would  tend 
to  incriminate  him.  But  the  fact  that  one  or  all  of  the 
officers  of  the  company  would  be  incriminated  if  they  veri- 
fied the  answer  and  are  given  no  immunity  will  not  relieve 
it  of  the  requirement  that  its  answer  must  be  verified.  It 
must  select  an  officer  to  do  so  who  [664]  will  not  be  incrimi- 
nated, and  if  there  is  no  such  officer  must  provide  one. 

The  practice  does  prevail  in  the  State  courts  of  New  York 
to  serve  unverified  answers  of  corporatioDS  in  libel  eases. 
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thou^  the  complaint  is  verified.  There  are  but  two  deoi* 
sions  on  the  subject,  and  they  are  at  special  term,  one  in 
1888,  Oof  V.  Star  PHnting  Co.,  21  Abb.  N.  C.  211,  and  Bat- 
terman  v.  Journal  Co.,  28  Misc.  Rep.  876,  59  N.  Y.  Supp. 
965,  in  1899.  This  practice  enables  the  corporation  to  deny 
as  matter  of  pleading,  and  so  to  compel  the  plaintiff  to 
prove,  what  it  might  have  to  admit  if  its  answer  were 
verified. 

[8]  But  the  Supreme  Court  of  the  United  States,  in  Hale 
V.  Henkely  201  U.  S.  43, 70, 74, 26  Sup.  Ct.  870, 50  L.  Ed.  652, 
and  WUson  v.  United  States,  221  U.  a  361,  382-884,  31  Sup. 
Ct  538,  55  L.  Ed.  771,  has  held  that  the  privilege  against 
self-incrimination  is  personal  to  a  witness  and  eannot  be 
availed  of  by  a  corporation  so  as  to  withhold  its  books,  cor- 
req>ondence,  and  accounts  or  to  close  the  mouths  of  its  serv^ 
ants  and  agents  as  witnesses.  Obviously,  if  corporations 
could  do  this,  they  would  be  enabled  entirely  to  defeat  inves- 
tigations under  the  interstate  commerce  act  and  the  Sherman 
Anti-Trust  Law. 

The  motion  is  denied. 

On  rehearing. 

A  rehearing  of  the  motion  to  compel  the  defendants  to 
serve  a  verified  answer  has  been  granted  at  their  urgent 
solicitation.  I  will  consider  first  certain  criticisms  upon  the 
opinion  heretofore  handed  down  before  reconsidering  it  on 
tiie  merits. 

It  is  intimated  by  defendants  that  the  court's  suggestion 
that  a  corporation  which  has  no  officer  who  can  verify  its 
answer  without  tending  to  incriminate  himself,  and  who  is 
willing  to  do  so,  should  elect  one  who  can  is  immoral.  Why  f 
It  can  hardly  be  assumed  that  a  corporation  in  such  case 
(whidi,  indeed,  is  very  hard  to  imagine)  ought  to  submit 
to  a  judgment  by  default  if  it  has  a  defense.  On  the  con- 
trary, it  would  seem  to  be  clearly  its  duty  to  elect  an  officer 
who  can  verify  its  answer  without  incriminating  himself. 

Next,  they  say  that  sndi  an  officer  would  be  a  dummy, 
elected  to  deceive  the  court  and  evade  the  law.  I  assume 
exactly  tiie  contrary,  namefy,  that  such  an  oAcer  is  elected 
because  he  can  verify  without  incriminating  himself,  aiid- 
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that  the  corporation  will  not  ai^  him  to  verify  a  false  an- 
swer, and,  that  if  it  does,  he  will  refuse  to  do  so. 

Another  criticism  made  is  that  the  by-laws  of  the  corpora- 
tion may  not  enable  it  to  fill  a  vacancy.  There  may  be  such 
a  corporation,  but  I  will  not  make  my  decision  depend  upon 
such  an  assumption. 

Eeconsidering  the  decision  on  its  merits,  the  custom  stated 
in  the  defendants'  affidavits  that  unverified  answers  of  cor- 
porations in  libel  suits  are  accepted  by  practitioners  in  New 
York  City  depends  upon  the  decision  made  at  special  term 
in  1888  in  the  case  of  Oof  v.  Star  Printing  Co.y  21  Abb. 
N.  C.  211.  This  case  is  not  binding  even  on  any  court  of  the 
State  of  New  York,  and  of  course  is  not  binding  on  the  Fed- 
eral courts,  which  follow  only  the  decisions  of  the  highest 
State  tribunals  in  construing  State  statutes.  What  I  am 
bound  to  follow  under  section  914,  U.  S.  Rev.  Stat.  (U.  S. 
Comp.  St.  1901,  [66&]  p.  684),  in  this  case,  is  the  provision 
of  section  628  of  the  Code  of  Civil  Procedure  that: 

**  Whare  a  pleading  Is  verified,  each  subsequent  pleading,  except  a 
demurrer,  on  the  general  answer  of  an  infant  by  his  gvardian  ad 
Utem,  must  also  be  verified." 

This,  it  may  be  said  in  passing,  is  a  wise  and  beneficial 
requirement,  intended  to  bring  out  the  truth  of  every  con- 
troversy in  the  very  first  statement;  allegations  of  the 
complaint  not  denied  being  admitted. 

The  next  two  provisions  involve  substantive  law.  They 
are: 

"But  the  verification  may  be  omitted,  in  a  case  where  it  is  not 
otherwise  specially  prescribed  by  law,  where  the  party  pleading 
would  be  privileged  firom  testifying,  as  n  witness,  concerning  an  alle- 
gation or  denial  contained  in  the  pleading.  A  pleading  cannot  be 
used,  in  a  criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  aUeged  therein." 

▲s  to  tike  extent  of  the  privilege  against  inerimination 
and  the  extent  of  immunity  conferred  upon  witnesses,  I  am 
bound  to  follow  the  fifth  amendment  to  the  Constitution 
of  the  United  States,  the  acts  of  February  25, 1908,  32  Stat 
1m  90S  (U.  S.  Comp.  St  Supp.  1909,  p.  1142),  and  June  80, 
1906,  M  Stat.  L.  798,  and  the  decisions  of  the  Court  of 
Appeals  of  this  circuit  and  of  the  Suprane  Court  of  the 
United  States. 
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The  laws  of  the  State  of  New  York  confer  no  suiEcient 
inununity  upon  witnesses  in  respect  to  testimony  which  may 
incriminate  them  and  the  laws  of  the  United  States  con- 
ferring inununity  to  persons  testifying  in  connection  with 
the  interstate  ccmimeroe  law  and  Anti-Trust  Law  does  not 
extend  to  the  verification  of  pleadings. 

The  decision  in  the  Goff  case,  aupra^  seems  to  me  either 
to  hold  that  corporations  are  entitled  to  the  privilege  against 
self-incrimination  or  to  extend  the  personal  privilege  of  an 
officer  of  a  corporation  to  the  corporatism  itself,  most  likely 
the  former,  as  it  permits  the  corporation  to  serve  an  un- 
verified answer  without  any  proof  whatever  that  none  of 
its  officers  can  verify  the  answer  without  incriminating  or 
tending  to  incriminate  himself. 

On  the  other  hand,  the  decisions  of  the  Supreme  Court 
of  the  United  States  are  directly  to  the  contrary.  Hale  v. 
Henkel,  201  U.  S.  43, 70,  78,  26  Sup.  Ct.  870,  50  L.  Ed.  652,  a 
case  arising  under  the  Anti-Trust  Law,  and  WUsan  v.  United 
States,  221  U.  S.  361,  382  to  388,  31  Sup.  Ct.  538,  55  L.  Ed. 
771,  a  criminal  case,  if  I  understand  them,  hold  distinctly 
that  a  corporation  has  no  privilege  against  self-incrimina- 
tion under  the  fifth  amendment  to  the  Constitution,  and 
that  its  officers  and  employees  cannot  set  up  their  personal 
privilege  for  its  benefit.  This  being  what  the  defendants 
are  trying  to  accomplish  in  this  case,  the  motion  is  denied. 


UNITED  STATES  v.  TERMINAL  RAILROAD  ASSO- 
CIATION OF  ST.  LOUIS.* 

APVBAIi  FBOM  THB  OntOUTT  OOUBT  OF  THS  UNITED  STATES  FOR 
THE   EASTERN  DISTRICT  OF   MISflOTTRI. 

No.  886.    Argued  Octobar  20,  28,  1911.— Decided  April  22,  1912. 

(224  XT.  S.  883.] 

Whether  the  tmiflcation  of  terminals  in  n  railroad  center  is  a  per- 
missible facility  in  aid  of  interstate  commerce,  or  an  illegal  com- 
bination in  restraint  thereof,  depends  upon  the  intent  to  be  in- 

•For  prior  opinions  (148  Fed.  486),  see  voL  8,  page  34;  (154  Fed. 
268),  see  vol.  8,  page  265.  For  later  opinions  (197  Fed.  446),  see  po9i, 
page  001;  (226  U.  8.  420),  see  post,  page  507;  (236  U.  a  194),  see 
post,  page  512. 
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terod  from  Uie  extent  of  the  control  secnred  over  tlie 
talities  which  such  commerce  is  compelled  to  use,  the  method  by 
which  such  control  has  been  obtained,  and  the  manner  in  which  it 
is  exercised.* 

The  unification  of  substantially  every  terminal  facility  by  which  the 
trafiic  of  St  Louis  is  senred  is  a  combination  in  restraint  of  inter- 
state [884]  trade  within  the  meaning  and  purposes  of  the  Anti- 
Trust  Act  of  July  2,  1890,  as  the  same  has  been  construed  by  this 
court  in  Standard  OH  Co,  v.  United  States,  221  tJ.  S.  1,  and  United 
Stat€9  7.  American  Tobacco  Co.,  221  U.  S.  106. 

The  history  of  the  unification  of  the  raihHmd  terminal  orstems  in 
St  Louis  in  the  Terminal  BaUroad  Association  shows  an  intent 
to  destroy  the  independent  existence  of  the  terminal  systems 
previously  existing,  to  close  the  door  to  ccnnpetition,  and  to  pre- 
vent the  Joint  use  or  control  of  the  terminals  by  any  non-proprie- 
tary company. 

A  provision  in  agreement  for  Joint  use  of  terminals  by  non^pn^Mrle^ 
tary  companies  on  equal  terms  does  not  render  an  illegal  combina- 
tion legal  wh^re  there  is  no  provision  by  which  the  non-proprietary 
companies  can  enforce  their  right  to  such  use. 

Although  the  proprietary  companies  of  a  combination  unifying  ter- 
minals may  not  use  their  full  power  to  Impede  free  competition  by 
outside  companies,  the  control  may  so  result  in  metiiods  incon- 
sistent with  freedom  of  competition  as  to  render  it  an  iil^pal  re- 
straint under  the  Sherman  Act 

This  court  bases  its  conclusion  that  the  unification  of  the  terminals 
in  St.  Louis  is  an  illegal  restraint  on  interstate  traffic,  and  not  an 
aid  thereto,  largely  upon  the  extraordinary  situation  at  St.  Louis 
and  upon  the  physical  and  topographical  conditions  of  the  locality. 

A  combination  of  terminal  facilities,  which  is  an  illegal  restraint  of 
trade  by  reason  of  the  exclusion  of  non-proprietary  companies,  may 
be  modified  by  the  court  by  permitting  such  non-proprietors  to 
avail  of  the  fbcilitieB  on  equal  terms. 

In  this  case  held  that  the  practices  of  the  germinal  Association  in  not 
only  absorbing  other  railroad  corporations,  but  in  doing  a  transpor- 
tation business  other  than  supplying  terminal  fttciltties  operated 
to  the  disadvantage  of  interstate  commerce. 

One  of  the  fundamental  purposes  of  the  Anti-Trust  Act  is  to  protect, 
and  not  to  destroy,  the  rights  of  property;  and,  in  applying  the 
remedy,  injury  to  the  public  by  the  prevention  of  the  restraint  is 
the  foundation  of  the  prohibitions  of  the  statute.  Standard  OH 
Co,  V.  United  States,  221  U.  S.  1,  78. 

Where  the  Illegality  of  the  combination  grows  out  of  administrative 
conditions  which  may  be  eliminated,  an  inhibition  of  the  obnoxious 

•  Syllabus  and  statements  of  arguments  copyrighted,  1912,  by  The 
Banks  Law  Publishing  Oompany. 
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prftctloeB  may  Tlndicate  tiie  statute,  and  where  public  advantageB 
of  a  unlfled  systeni  can  be  preserred.  that  method  may  be  adopted 
by  the  court 

In  thla  case  the  objects  of  the  Anti-Trust  Act  are  best  attained  by  a 
decree  directing  the  defendants  to  reorganize  the  contracts  unifying 
[S85]  the  terminal  facilities  of  St  Louis  under  their  control  so  as 
to  permit  the  proper  and  equal  use  thereof  by  non-proprietary 
companies,  and  abolishing  the  obnoxious  practices  In  regard  to 
transportation  of  merchandise. 

Unless  defendants,  whose  cmabUiatioiL  has  been  declared  illegal  by 
reason  of  administrative  abuse,  modiHy  it  to  the  satisfaction  of 
the  court  so  as  to  eliminate  such  abuse  in  the  future,  the  court  will 
direct  a  complete  dlsjolnder  of  the  elements  of  the  combination  and 
enjoin  the  defendants  from  exercising  any  Joint  control  thareover. 

(56  L.  ed.  8ia)« 

[Monopoly— Combination  of  Terminal  Systems. — 1.  The  mere  com- 
bioing  of  several  independent  railway  terminal  systems  into  one 
does  not  necessarily  operate  as  a  forbidden  restraint  under  the 
Sherman  Anti-Trust  Act  of  July  2,  1890  (26  Stat  at  L.  209,  chap. 
(M7,  U.  S.  (3omp.  Stat  1901,  p.  8200),  upon  the  interstate  com- 
merce which  must  use  them. 

{¥^r  other  cases,  see  Monopoly  II,  c,  in  Digest  Sup.  Ct  1906.) 

Monopoly— OoMBiNATioN  op  Terminal  Systems. — ^2.  The  combina* 
tion  and  unification  of  the  terminal  facilities  at  St  Louis  under 
the  exclusive  ownership  and  control  of  less  than  all  the  railway 
companies  under  compulsion  to  use  them — the  inherent  conditions 
being  such  as  to  prohibit  any  other  reasonable  means  of  railway 
access  to  that  city — violates  the  provisions  of  the  Sherman  Anti- 
Trust  Act  of  July  2,  1890,  if  1,  2,  hn  that  it  constitutes  a 
contract  or  combination  in  restraint  of  comsaerce  among  the  States* 
and  an  attempt  to  monopolize  such  commerce  which  must  pass 
through  the  gateway  at  St  Louis. 

(For  other  cases,  see  Monopoly  II,  c,  in  Digest  Sup.  Ot  1908.) 

Monopoly — (Combination  of  Terminal  Systems — Extent  of  Re- 
lief.— 8.  Adequate  relief  from  a  combination  of  terminal  facili- 
ties which  offends  against  the  provisions  of  the  Sherman  Ajitl- 
Trust  Act  of  July  2,  1890,  if  1,  2,  because  it  places  such  facili- 
ties under  the  exclusive  ownership  and  control  of  less  than  all  the 
railroad  companies  under  compulsion,  from  the  peculiar  local  to- 
pographical conditions,  to  use  them,  will  be  afforded  by  a  decree 

«The  paragraphs  following,  in  brackets,  comprise  the  syllabus  of 
the  case  as  reported  in  volume  56,  page  810,  Lawyers  ^klition,  Su- 
preme CJourt  Reports.  CJopyrlghted,  1911,  1912,  by  The  Lawyers  CJo- 
operative  Publishing  Omipany. 
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requiring  the  reorganization  of  the  oombini^tion  ao  tiiat  it  will  act 
as  the  impartial  agent  of  every  railway  line  wbidi  mnat  use  the 
terminal  instrumentalities. 
(For  other  caaes,  see  Monopoly  n,  c  in  Digest  Sop.  Ct  1908.)] 

The  facts,  which  involve  the  validity  under  the  Sherman 
Anti-Trust  Act  of  the  Terminal  Railroad  Association  of 
St.  Louis,  are  stated  in  the  opinion. 

Ut.  E.  C.  Craw^  Special  Assistant  to  the  Attorney  Gen- 
eral, with  whom  The  Attorney  Oeneral  and  Mr.  Charles  A. 
Hauts^  United  States  Attorney,  were  on  the  brief,  for  ap- 
pellant: 

The  record  shows  a  plain  violation  of  the  Sherman  Act 
of  July  2, 189a 

Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  undue  restraint  of  trade  or 
commerce  among  the  several  States  or  foreign  nations,  is 
illegal.    See  §  1. 

Monopolizing,  or  attempting,  ccMnbining  or  conspiring 
to  monopolize  interstate  or  foreign  trade  or  commerce  is 
iUegal.    See  §2. 

Certain  fundamental  considerations  control.  The  statute 
is  aimed  at  restrictions  upon  interstate  commerce.  Given 
a  reasonable  construction,  as  it  must  receive,  its  purpose 
is  to  permit  commerce  between  the  States  and  with  foreign 
nations  to  flow  in  its  natural  channels  unrestricted  by  any 
combinations,  contracts,  conspiracies,  or  monopolies  what- 
soever. HophvM  V.  United  States^  171  U.  S.  686;  Loewe 
V.  Lawlor,  208  U.  S.  274. 

Combinations  between  competing  railroads  engaged  in 
interstate  commerce  to  unduly  restrain  commerce  and  com- 
binations between  media  or  instruments  of  interstate 
[886]  commerce  fall  within  the  prohibition  of  the  act 
United  States  v.  Trans-Missouri  Freight  Assodaiion^  166 
U.  S.  319;  United  States  v.  Joint  Traflc  Association^  171 
U.  S.  605;  Addyston  Pipe  dkc,  Co.  v.  United  States^  176 
U.  S.  244;  Northern  Securities  Co.  v.  United  States^  193 
U.  S.  197;  Anderson  v.  United  States^  171  U.  S.  604;  Stand- 
ard Oa  Co.  V.  United  States,  221  U.  S.  1. 
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tot  ApjxHaeg, 

To  monopdize  interstate  oomBieroe,  or  the  medidy  or  in- 
strumento  of  interstate  eommeroe,  is  to  secure,  or  adopt 
measures  which  may  bring  about  an  ezcluaiye  control  of 
sodi  commerce  or  of  sudi  instrumento  of  commerce  so  as 
to  prevent  others  from  engaging  therein,  or  using  sudi 
instruments  of  commerce.  In  re  Oreen^  &2  Fed.  Bep.  116; 
Northern  Securities  Co.  t.  United  States,  193  U.  8.  197, 
402;  United  States  y.  American  Tobacco  Co.^  164  Fed.  Bep. 
700;  United  States  v.  Knight,  166  U.  S.  1. 

It  is  not  necessary  to  bring  a  combination  within  the 
act,  that  the  result  of  ito  operation  shall  be  ccmipleto  re- 
straint or  monopoly,  or  that  it  shall  have  resulted  in  actual 
injury  to  the  public.  It  is  sufficient  if  it  really  tends  to  that 
end  and  to  deprive  the  public  of  the  advantages  which  flow 
from  free  competition.  United  States  y.  Chesapeake  dbc 
Fuel  Co.j  116  Fed.  Rep.  610;  United  States  v.  E.  C.  Knight 
Co.,  166  U.  S.  16;  Northern  Securities  Co.  v.  Umted  States, 
198  U.  &  197;  Chattanooga  <6e.  Works  v.  AOanta,  203 
U.  S.  890. 

The  Terminal  Association  is  necessarily  engaged  in  inter- 
state commerce.  United  States  v.  Union  Stock  Yards,  161 
Fed.  Bep.  919;  United  States  v.  Colorado  <6c.  R.  R.,  157  Fed. 
B^.  821;  United  States  v.  R.  P.  T.  Co.,  144  Fed.  Bep.  861. 

Mr.  H.  S.  Priest,  with  whom  Mr.  T.  M.  Pierce  was  on  the 
brief,  for  appellees: 

The  terminal  service  necessary  to  be  done  in  a  great 
city  may,  any  or  all  of  it,  be  done  by  the  railroad  com- 
[887]  panics  for  themselvea  A  company  may  build  ite  own 
line  connecting  with  another  road  on  the  other  side  of  the 
dty,  and  it  may  use  ite  own  wagons  to  receive  and  deliver 
fr^ht  at  store  doors. 

This,  and  no  more,  the  railroad  companies  of  St.  Louis 
have  done.  They  have  acquired  the  terminal  f adlities  of 
St.  Louis  for  themselves  and  are  operating  them  as  a  part 
of  the  instrumentelities  of  their  business.  That  each  one 
might  do  this  if  the  instrumentalities  employed  were  ite 
own  is  conceded,  but  it  is  denied  that  they  may  combine 
with  each  other  for  that  purpose. 
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The  unitery  qrstem  is  u  accord  wiiih  public  policy. 

Terminal  sendee  is  a  matter  of  internal  economy  which 
the  companies  may  adjust  to  mutual  advantage  and  no 
arrangement  respecting  it  operates  to  restrict  competiticm 
between  them  as  to  the  transpcnrtation  sendee  for  the  public 
in  which  they  are  engaged. 

Whatever  facility  railroad  companies  may  use  in  com- 
m<m  they  may  own  in  conmion.  Common  arrangements 
affecting  internal  ciconomy  have  never  been  held  to  be  in 
violation  of  public  policy  and  whenever,  in  the  advance  of 
civilization,  they  have  suggested  ^emselves  as  feasible,  they 
have  been  recognized  by  law,  and  appropriate  regulations 
have  been  prescribed  for  tiiem.  In  the  country  every  man 
builds  independently.  In  the  crowded  section  of  a  great 
city,  however,  if  all  ccmstruction  were  done  independently, 
the  waste  in  space  and  the  ino^ease  in  cost  of  construction 
would  be  very  great. 

Community  of  use  of  terminals  in  a  large  citj  is  more 
than  a  matter  of  convenience,  or  economy ;  it  is  an  abselutb 
public  necessity. 

Under  the  Interstate  Commerce  Law,  and  indeed  under 
the  common  law  of  the  land,  tolls  must  be  reasonable,  and 
the  Government  has  the  power  to  make  them  so  if  tliey 
are  not.  The  charges  of  extortion  and  that  the  proprietary 
railroad  companies  compel  all  other  railroad  companies  to 
[388]  use  the  facilities  are  not  true.  There  is,  indeed,  a 
compulsion,  but  it  is  inherent  in  the  situation.  The  other 
companies  use  the  terminal  property  because  it  is  not  pos- 
sible to  acquire  adequate  facilities  for  themselves.  The 
cost  to  any  one  company  is  prohibitive. 

Every  consideration  of  a  public  nature  points  to  a  con- 
solidation of  the  terminals  and  to  a  common  use  of  them 
by  all  the  railroad  ocmipanies  coming  into  the  city.  But 
to  avoid  the  odious  phases  of  a  monopoly,  this  use  must 
be  open  to  all  upon  equal  terms.  The  charge  for  service 
in  any  case  can  be  stated  in  one  word-*-cost.  No  mpnoy 
received  for  the  service  rendered  goes  to  any  other  pur- 
pose than  paying  expenses  of  operation,  taxes,  fixed 
charges,  and  proper  maintenance.    No  dividends  are  paid 
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Upon  terminal  shares,  and  no  proprietary  railroad  com- 
pany is  a  beneficiary  of  fixed  charges.  Any  new  railroad 
built  into  St.  Louis  now  has  but  to  secure  a  way  to  a 
terminal  track  and  it  has  at  once  the  advantages  of  the 
entire  terminal  system. 

The  public  policy  of  the  country  as  indicated  by  stat- 
utory enactments  has  been  in  favor  of  combination  by 
railroad  companies  whenever  any  common  matter  of  in- 
ternal economy  is  involved,  and  also  where  the  combina- 
tion is  in  the  nature  of  connecting  lines  of  raiboad  for  the 
purposes  of  continuous  transportation.  Two  bridges  across 
m  great  river,  where  one  will  serve,  do  not  facilitate  com- 
merce, but  burden  it  with  an  unnecessary  charge. 

Common  use  of  the  same  facilities  by  different  railroad 
companies  has  not  only  been  approved,  but  has  been  en- 
forced whenever  there  has  been  good  reason-  therefor. 
Act  of  March  3,  1875,  18  Stat.  510;  §§  1164,  1165,  Rev. 
Stat.  Missouri;  Union  Depot  acts  of  the  State  of  Illinois; 
April  7,  1876;  of  Alabama;  of  February  16,  1907,  of  In- 
diana; Bums'  Ann.  Stat.,  Col.  2,  §§  6846,  6874;  of  Iowa, 
§§  2099  to  ^02,  Annotated  Code  of  1897;  of  Maine,  «0,  51, 
Kev.  Stat  1903;  and  of  Michigan,  Chap.  [389]  166,  Comp. 
Laws,  1897;  of  Minnesota,  act  of  March  5,  1879;  of  Ne- 
braska, Chap.  20,  Laws  of  1887,  §  1816,  Comp.  Stat  1901; 
of  <%io,  CSiap.  3,  Tit.  2,  2  Bates'  Ann.  Stats.;  of  South 
Carolina,  Code  of  1902,  vd.  1,  813;  of  Tennessee,  §§  2429  to 
2437,  Code  of  1896;  of  Texas,  Chap.  16a,  avil  Stat  1897; 
of  Virginia,  §  1294,  Code  1904.  See  acts  of  Congress  re- 
lating to  Union  Station  in  Washington,  D.  C. 

It  would  be  singular  indeed,  if  all  of  the  States  severally, 
and  the  United  States  as  well,  were  giving  their  sanction 
to  arruigements  and  agreements  which  are  in  violation 
of  the  Sherman  Act,  and  it  is  much  more  probable  that  a 
cimstruction  of  that  act  leading  to  such  a  result  is  entirdy 
without  wammt 

Union  terminals  have  been  frequently  before  the  courts 
for  consideration,  and  have  always  be^i  recognized  and 
approved  as  legitimate  agencies  in  tiie  work  of  railroad 
transportation.    SiaieYkT$rmiMiB.S.A88n.,liSybsacmii^ 
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284;  Berrun'd  t.  Cheeseman,  7  Colorado,  376;  Central  BaH- 
road  Company  v.  Perry,  58  Georgia^  461 ;  BirdweU  v.  Oate 
City  Terminal  Co.  (Ga.),  10  L.  R.  A.  (N.  S.)  909;  Indian^ 
apoUs  Union  Railway  Co.  v.  Cooper,  6  Ind.  App.  202; 
Reiener  v.  Strong,  24  Kansas,  410;  State  v.  Martin,  51  Kan- 
sas, 462;  Mayor  v.  Norwich  R.  R.  Co.,  109  Massachusetts, 
103;  Mayor  y.  Railroad  Commiseionera,  113  Massachusetts, 
161;  Union  Depot  Co.  v.  Morton,  83  Michigan,  265;  Detroit 
Station  v.  Detroit,  88  Michigan,  347;  State  y.  St.  Paul 
Union  Depot  Co.,  42  Minnesota,  142;  St.  Pa/ul  Union  Depot 
Co.  V.  M.  <6  N.  R.  Co.,  47  Minnesota,  154;  Chicago,  St.  Paul 
<6  Kansas  C.  Ry.  Co.  v.  Union  Depot  Ry  Co.,  54  Minnesota, 
411;  Dewey  y.  Railroad,  142  N.  Car.  892;  RHey  y.  Union 
Station  Co.,  71  S.  Car.,  457;  Ryan  y.  Terminal  Co.,  102 
Tennessee,  124;  Collier  v.  Union  Railway  Co.,  113  Tennessee, 
96 ;  Joy  y.  St.  Louie,  188  U.  S.  1 ;  C,  R.  I.  <&  P.  Ry.  Co.y.  U.  P. 
Ry.  Co.,  47  Fed.  Bep.  15;  S.  C,  61  Fed.  Bep.  309,  and  163 
U.  S.  564. 

[390]  The  arrangement  in  question  is  not  in  restraint  of 
trade  or  cOTiunerce  among  the  several  States,  or  a  monopoly 
of  any  part  of  the  tradci  or  commerce  among  the  several 
States. 

Counsel  for  the  Government  confuse  the  operation  of 
the  railroad  and  the  cost  of  it,  with  the  service  rendered  to 
the  puldic  and  the  charge  for  it.  The  Sherman  Act  has 
nothing  to  do  with  the  former;  its  restrictions  fall  alto- 
glsther  upon  the  latter.  No  matter  how  many  subordinate 
agencies  of  tranq>ortation  different  railroad  companies  emr 
ploy  in  common,  no  matter  how  many  combinations  they 
may  make  to  secure  economy  in  operation,  so  long  as  they 
do  not  pool  their  business  or  their  earnings,  so  long  as 
they  are  left  free  in  their  relations  to  the  ^pping  and 
traveling  public,  every  motive  of  self-interest  remains  to 
incite  to  competition.  And  when  economy  of  <^>eration, 
however  accomplished,  reduces  costs,  the  end  hoped  for, 
throned  competition,  commerce  is  aided,  and  charges  are 
reduced  to  a  still  lower  leveL 

Mr.  John  0.  Higdimy  by  leave  ol  the  oourt,  filed  a  brief 
M8  amicuB  curios. 
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Mr.  Justice  LrnrrON  delivered  the  opinion  of  the  court 

The  United  States  filed  this  bill  to  enforce  the  proYi* 
sdons  of  the  Sherman  Act  of  July  2,  1890,  c.  647,  26  Stat 
209,  against  thirty-eight  corporate  and  individual  defend- 
ants named  in  the  margin,*  as  a  combination  in  re-  [391] 
straint  of  interstate  commerce  and  as  a  monopoly  forbidden 
by  that  law.  The  cause  was  heard  by  the  four  circuit 
judges,  who,  being  equally  divided  in  judgment,  dismissed 
the  bill  without  filing  an  opinion*  From  this  decree  the 
United  States  has  appealed. 

The  principal  defendant  is' the  Terminal  Bailroad  Asso- 
ciation of  St.  Louis,  hereinafter  designated  as  the  Terminal 
Company.  It  is  a  corpcntttion  of  the  State  of  Missouri, 
and  was  organized  under  an  agreement  made  in  1889  be- 
tween Mr.  Jay  Grould  and  a  number  of  the  defendant  rail- 
road companies  for  the  express  purpose  of  acquiring  the 
properties  of  several  independent  terminal  companies  at 
St  Louis  with  a  view  to  combining  and  operating  themi  as 
a  unitary  system. 

The  terminal  properties  first  acquired  and  combined  into 
one  system  by  the  Terminal  Company  comprised  the  fol- 
lowing: The  Union  Railway  &  Transit  Company  of  St 
Louis  and  East  St.  Louis;  the  Terminal  Bailroad  of  St 

«The  Terminal  Railroad  Association  of  St.  Louis;  The  St.  Louis 
Merchants*  Bridge  Terminal  Railway  Company;  The  Wiggins  Fterry 
Company ;  The  St  Louis  Bridge  Company ;  The  St  Louis  Merchants' 
Bridge  Company ;  The  Missouri,  Kansas  &  Texas  Railway  Cempany ; 
Tke  St  Louis  &  San  Francisco  Railway  Company ;  The  Chicago  & 
Alton  RaUway  Company ;  The  Baltimore  &  Ohio  Southwestern  Rail* 
read  Company ;  The  Illinois  Central  RaUroad  Company ;  The  St  Louis, 
Iron  Mountain  &  Southern  RaUway  Company ;  The  Cliicago,  Burling- 
ton &  Quincy  Railway  Company;  The  St  Louis,  TandaUa  &  Terra 
Haute  Railroad  Company;  The  Wal>ash  Railroad  Company;  The 
Clevelaod,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company ;  The 
Louisvme  &  Nashville  Railroad  Company;  The  Southern  Railway 
Company;  The  Chicago,  Rock  Island  &  Pacific  Railway  Company; 
The  Missouri  Pacific  Railway  Company;  the  Central  Trust  Company 
of  New  York ;  A.  A.  Allen,  S.  M.  Felton,  A.  J.  DaTidson;  W.  M.  Oreen; 
J.  T.  Harahan,  O.  6.  Clarke,  H.  Miller,  Benjamin  McKaan,  Joseph 
BaauKsr.  George  B,  Brans,  (X  S.  Bdiaff.  T.  a  Powell,  J.  F.  SteiFeas, 
A.  Q.  Cocliran,  W.  S.  McCheso^,  JuUpa  Walah,  Y.  W.  Fisher,  aiul 
&  D.  Webster. 
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Louis  and  East  St  Louis;  The  Union  D^>ot  Ckmipany  of 
St  Louis;  The  St  Louis  Bridge  Company;  and  the  Tunnel 
Bailroad  of  St  Louia  These  properties  included  l^e  great 
union  station,  the  only  existing  railroad  bridge — the  Eads 
or  St  Louis  Bridge — and  every  connecting  or  terminal 
company  by  means  of  which  that  bridge  could  be  used  by 
railroads  terminating  on  either  side  of  the  river.  For  a 
time  this  combination  was  operated  in  com[892]petition 
with  the  terminal  system  of  the  Wiggins  Ferry  Company, 
and  upon  the  completion  of  the  Merchants'  Bridge,  in  com- 
petition with  it,  and  a  system  of  terminals  which  were  organ- 
ized in  connection  with  it  The  Wiggins  Ferry  Company 
had  for  many  years  operated  car  transfer  boats  by  means  of 
which  cars  were  transferred  between  St  liouis  and  East  St 
Louis. 

Upon  eadi  side  of  the  river  it  owned  extensive  railway 
terminal  facilities,  with  which  connection  was  maintained 
with  the  many  railroads  terminating  on  the  west  and  east 
sides  of  the  river,  which  gave  such  roads  connection  with 
each  other,  as  well  as  access  to  many  of  the  industrial  and 
business  districts  on  each  side.  In  1890  a  third  terminal 
system  was  opened  up  by  the  completion  of  a  second  rail- 
road bridge  over  the  Missdssippi  Biver  bJL  St  Louis,  known 
as  the  Merchants'  Bridge.  This  was  a  railroad  toll  bridge, 
open  to  every  railroad  upon  equal  terms.  That  it  might 
forever  maintain  the  potentiality  of  competition  as  a  rail- 
road Inridge,  the  act  of  CcMigress  authorizing  its  construc- 
tion provided  that  no  stockholders  in  any  other  railway 
bridge  company  should  become  a  stockholder  therein.  But 
as  this  was  a  mere  bridge  company,  it  was  essential  that  rail- 
road companies  desiring  to  use  it  should  have  railway  con- 
nections with  it  on  each  side  of  the  river.  For  this  purpose 
two  or  more  railway  companies  were  organized  and  lines  of 
railway  were  constructed  connecting  each  end  of  the  Mer- 
chants' Bridge  with  various  railroad  systems  terminating  on 
either  side  of  the  river.  The  Merchants'  Bridge  and  its 
allied  terminals  were  thereby  ahk  to  afford  ma^y,  if  not  all, 
of  the  railroads  coming  into  St  Louis,  access  to  tiie  businett 
districts  on  both  sides  of  tiiie  river,  and  connection  with  eadi 
other. 
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Thus,  for  a  time,  there  ezieted  three  mdependeiit  methods 
by  which  conneetion  was  maintained  between  railroads 
terminating  on  either  side  of  the  river  at  St.  Louis:  First, 
the  original  Wiggins  Ferry  Company,  and  [89*]  its  rail- 
way terminal  connections;  second,  The  Eads  Railroad 
Bridge  and  the  several  terminal  companies  by  means  of 
which  railroads  terminating  at  St  Louis  were  able  to  use 
that  bridge  and  connect  with  one  another,  constituting  the 
system  controlled  by  the  Terminal  Company,  and,  third. 
The  Merchants'  Bridge  and  terminal  facilities  owned  and 
operated  by  companies  in  connection  therewith. 

This  resulted  in  some  cases  in  an  unnecessary  duplica- 
tion of  facilities,  but  it  at  least  gave  to  carriers  and  i^ip- 
pers  some  choice,  a  condition  which,  if  it  does  not  lead  to 
competition  in  charges,  does  insure  competition  in  service. 
Important  as  were  the  considerations  mentioned,  thttr 
independence  of  one  another  served  to  keep  open  iht 
means  for  the  entrance  of  new  lines  to  the  city,  and  was 
an  obstacle  to  united  opposition  from  existing  lines.  The 
importance  of  this  will  be  more  clearly  seen  when  we  come 
to  consider  the  topographical  conditions  of  the  situation. 

That  the  promotors  of  the  Terminal  Compacny  designed 
tc  obtain  the  control  of  every  feasible  means  of  railroad 
access  to  St.  Louis,  or  means  of  connecting  the  lines  of 
railway  entering  on  opposite  sides  of  the  river,  is  mani- 
fested by  the  declarations  of  the  original  agreement,  as 
well  as  by  the  successive  steps  which  followed.  Thus,  the 
proviso  in  the  act  of  Congress  authorising  the  construction 
of  the  Merchants'  Bridge,  which  forbade  the  ownership  of 
its  stock  by  any  other  bridge  company  or  stockholder  in 
any  such  company,  was  eliminated  by  an  act  of  Congress, 
and  shortly  thereafter  the  Terminal  Company  obtaincA 
stock  control  of  the  Merchants^  Bridge  Company,  and  of 
its  related  terminal  companies,  and  likewise  a  lease. 

The  Wiggins  Ferry  Company  owned  the  river  front  on 
the  Illinois  shore  opposite  St.  Louis  for  a  distance  of  several 
miles.  It  had  on  that  side  and  on  its  own  property,  switch- 
ing yards  and  other  terminal  facilities.  From  these  yards 
extended  lines  of  rails  which  coimected  with  its  car  transfer 
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boats  and  with  the  ta'mini  of  railroads  on  the  BUnois  side. 
[894]  On  the  St.  Louis  side  of  the  river  it  had  like  facili- 
ties by  which  it  was  in  connection  wit^  railway  lines  ter- 
minating; on  that  side.  That  company  was,  consequently, 
able  to  interchange  traffic  between  the  systems  on  opposite 
sides  of  the  river  and  to  serve  many  industries.  In  18i)2  the 
Bock  Island  Railroad  Company  endeavored  to  obtain  an 
independent  entrance  to  the  city.  For  this  purpose  it  sought 
to  acquire  the  facilities  owned  by  the  Wiggins  Ferry  Com- 
pany by  securing  a  control  of  its  capital  stock.  This  was 
not  deemed  desirable  by  the  railroad  companies  which 
jointly  owned  the  Terminal  Company's  facilities,  and  to 
prevent  this  acquisition  effort  was  made  to  secure  control 
of  the  stock.  The  competition  was  fierce  and  the  market 
price  of  the  shares  pushed  to  an  abntMrmal  price.  The  final 
result  being  in  doubt,  an  agreement  was  reached  by  which 
tht  Rock  Island  Company  was  admitted  to  joint  owner- 
ship with  the  other  proprietary  companies  in  all  of  the 
terminal  properties  which  were  (grated  by  the  Terminal 
Company  or  which  should  be  acquired  by  it.  The  shares 
in  the  Ferry  Company  bought  by  the  Rock  Island  were 
transferred  to  the  Terminal  Company  at  cost  and  were 
paid  for  by  tiiat  company.  These  shares,  united  with  those 
which  had  been  acquired  by  the  Terminal  Company,  enabled 
the  latter  to  absorb  the  properties  of  the  Ferry  Company, 
and  thus  the  three  independent  terminal  systems  were  OMn- 
bined  into  a  sin^  system. 

We  come,  then,  to  the  question  upon  which  the  case  must 
turn:  Has  the  unification  of  substontially  every  terminal 
facility  by  which  the  traffic  of  St  Louis  is  served  resulted 
in  a  combination  which  is  in  restraint  of  trade  within  the 
ilteaning  and  purpose  of  the  Anti-Trust  Act? 

It  is  not  contended  that  the  unificaticm  of  the  terminal 
facilities  of  a  great  city  where  many  railroad  systems  center 
is,  under  all  circumstances  and  conditions,  a  combination  in 
restraint  of  trade  or  commerce.  Whether  it  is  a  facility  in 
aid  of  interstete  commerce  or  an  unreason  [396]  able  re- 
straint forbidden  by  the  act  of  Congress,  as  construed  and 
applied  by  this  cotui;  in  the  cases  of  The  Standard  OH  Cam- 
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fony  T.  The  United  StaU$,  SSI  U.  S.  1^  uid  Ths  United 
States  T.  American  Tobacco  CompaiMfy  281  U.  S.  106,  will 
depend  upon  the  intent  to  be  infesredfrom  the  extent  of 
the  control  thereby  secured  over  instrumentalities  which 
such  commerce  is  under  compulsion  ta  use,  the  method  by 
which  such  control  has  been  brought  about  and  the  maimer 
in  which  that  control  has  been  exited. 

Tlie  consequence  to  interstate  commerce  of  this  combina- 
tion can  not  be  appreciated  without  a  consideration  of  natu- 
ral conditions  greatly  affecting  the  railroad  situation  at  St 
Louis.  Though  twenty^four  lines  of  railway  converge  at 
St.  Louis,  not  one  of  them  passes  through.  About  one-biUf 
of  these  lines  have  their  termini  on  the  Illinois  side  of  Uie 
river.  The  others,  coming  from  the  west  and  mrth,  have 
their  termini  either  in  the  city  or  on  its  northern  edge.  To 
the  river  the  city  owes  its  origin,  and  for  a  century  and  more 
its  river  commerce  was  predominant.  It  is  now  the  great 
obstacle  to  connection  between  the  termini  of  lines  on  oppo- 
site sides  of  the  river  and  any  entry  into  the  city  by  eastern 
lines.  The  cost  of  construction  and  maintenance  of  railroad 
bridges  over  so  great  a  river  makes  it  impracticable  for  every 
road  desiring  to  enter  or  pass  through  the  city  td  have  its 
own  bridge.  The  obvious  solution  is  the  maintenance  of  toll 
bridges  open  to  the  use  of  any  and  all  lines  upon  identical 
terms.  And  so  the  commercial  interests  of  St.  Louis  sou^t 
to  solve  the  question,  the  system  of  car  ferry  transfer  beijig 
inadequate  to  the  growing  demands  of  an  ever-increasing 
population.  The  first  bridge,  called  the  Eads  Bridge,  was, 
and  is,  a  toll  bridge.  Any  carrier  may  use  it  on  equal  terras. 
But  to  use  it  there  must  be  access  over  rails  connecting  the 
bridge  and  the  railway.  On  the  St.  Louis  side  the  bridge 
terminates  at  the  foot  of  the  great  hills  upon  which  the  city 
is  built;  on  the  Illinois  side  it  [896]  ends  in  the  low  and 
wide  valley  of  the  Mississippi.  This  condition  resulted  in 
the  organization  of  independent  companies  which  undertook 
to  connect  the  bridge  on  each  side  with  the  various  railroad 
termini.  On  the  Missouri  side  it  was  necessary  to  tunnel  the 
hills,  that  the  valley  of  Mill  Creek  might  be  reached,  where 
the  roads  from  the  west  had  their  termini.    Thus,  though 
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the  bridge  might:  be  used  hj  all  upon  equal  termsi  it  was 
accessible  only  by  means  of  the  several  terminal  companies 
operating  lines  connecting  it  with  the  railroad  termim. 

This  brought  about  a  condition  which  led  to  the  con- 
struction of  the   second   bridge,  the  Merchants'   Bridge. 
This,  too,  was,  and  is,  a  toll  bridge,  and  may  be  used  by 
all  upon  equal  terms.    To  prevent  its  control  by  the  Eads 
Bridge  Company,  it  was  carefully  provided  that  no  stock- 
holder in  any  other  bridge  company  should  own  its  shares. 
But  <^is  Merchants'  Bridge,  like  the  Eads  Bridge,  had  no 
rail  connections  with  any  of  the  existing  railroad  systems, 
and  these  facilities,  as  in  the  case  of  the  Eads  Bridge, 
were  supplied  by  a  number  of  independent  railway  com- 
panies who  undertook  to  fill  in  the  gaps  between  the  bridge 
ends  and.  the  termini  of  railroads  on  both  sides  of  the  river. 
It  must  be  also  observed  that  these  terminal  companies  were 
in  many  instances  so  supplied  with  switch  connections  as 
not  only  to  connect  with  the  bridge,  but  also  served  to  con- 
nect such  roads  with  each  other  and  with  the  industries 
along  their  lines.    Now,  it  is  evident  that  these  lines  con- 
necting railroad  termini  with  the  railroad  bridges  domi- 
nated the  situation.    They  stood,  as  it  were,  just  outside 
the  gateway,  and  none  oould  enter,  though  the  gate  stood 
open,  who  did  not  comply  with  their  terms.     The  topo- 
graphical situation  making  access  to  the  city  difficult  does 
not  end  with  the  river.    The  city  lies  upon  a  group  of  great 
hills  which  hug  the  river  closely  and  rapidly  recede  to  the 
west.    These  hills  are  penetrated  on  the  west  by  the  narrow 
valley  of  Mill  Creek,  which  crosses  the  city  about  [397]  its 
center.    Railways  coming  from  the  west  use  this  valley,  but 
its  facilities  are  very  restricted  and  now  quite  occupied. 
North  of  the  ^ty  the  hil}s  drop  back  from  the  river  grad- 
ually, and  there  exists  a  valley  formed  by  the  Mississippi 
and  Missouri  Rivers.    Railroads  coming  from  the  north  on 
the  west  side  of  the  river  come  by  this  valley.    As  we  have 
stated  before,  the  valley  of  the  Missisaippi  at  St.  Liouis  is 
on  the  Illinois  side  of  the  riven    Railroads  coming  from 
the  east,  northeast,  and  southeast  have  their  termini  in  that 
vmlley.    As  a  consoquencei  there  have. grown  up  numerous 


Digitized  by  VjOOQ IC 


UHITBD  BTATBS  V.  TBBMIFAL  B.  B.  ASSV.  487 

Opinion  of  tlM  Ooott 

cities  and  towns  of  some  oonaequenee  as  maaafactaring 
places,  tbe  chief  of  which  is  East  SL  Jjoxob. 

The  result  of  the  geographical  and  topographical  situa- 
tion is  that  it  is,  as  a  practical  matter,  impossible  for  any 
railroad  company  to  pass  tiirouf^,  or  evea  enter  St  Louis, 
so  as  to  be  witiiin  reach  of  its  industries  or  commerce, 
without  using  the  facilities  entirely  controlled  by  the 
Terminal  Company.  The  averment  of  the  bill  that  the 
railroad  companies,  here  defendants,  being  tiie  sole  stock- 
holders of  the  Terminal  Company,  as  we  diall  later  see, 
compel  all  other  railroad  companies  amverging  at  St 
Louis  to  use  tiie  facilities  owned  and  cf>erated  by  the 
Terminal  Company,  is,  therefore,  borne  out  l^  the  facts 
of  the  situation.  Nor  is  this  effect  denied,  for  the  learned 
counsel  representing  the  proprietary  companies,  as  well  as 
the  Terminal  Company,  say  in  their  filed  brief:  ^^  There  in- 
deed is  ccMnpulsion,  but  it  is  inherent  in  the  situation.  The 
other  companies  use  the  terminal  properties  because  it  is 
not  possible  to  acquire  adequate  facilities  for  themselres. 
The  cost  to  any  cme  c(Mnpany  is  prohibitive.''  Obviously, 
this  was  not  true  before  the  consolidation  of  the  systems 
of  the  Wiggins  Ferry  Company  and  the  Merchants'  Bridge 
Company  with  the  system  theretofore  controlled  by  the 
Terminal  Company.  That  the  non-proprietary  companies 
mi^it  have  been  compelled  to  use  the  instrumentalities 
of  one  or  the  other  of  the  three  systems  then  avaihkble,  and 
[S96]  that  the  advantages  secured  might  not  have  been  so 
great  as  those  offered  by  the  unified  system  now  operated  by 
the  Terminal  Company,  must  be  admitted.  But  that  there 
existed  before  the  three  terminal  systems  were  combined  a 
considerable  measure  of  conii)etitioii  for  the  business  of  the 
other  companies,  and  a  largw  power  of  competition,  is  un- 
deniable. That  the  fourteen  proprietary  companies  did  not 
then  have  the  power  they  now  have  to  exclude  either  exist- 
ing roads  not  in  the  combination,  or  new  companies,  from 
acquiring  an  independent  entrance  into  the  city,  is  also 
indisputaUe.  The  independent  existence  of  thm  three 
termiiial  systems  was,  therefore,  a  menace  to  complete 
chtminatinn  ,as  keeping. open,  the  way  for  greater  competi- 


Digitized  by  VjOOQ IC 


.488  22i  UNITED  STATES,  SM. 

Oplnioft  of  tlM  Oonrt 

tion.  Only  by  their  abao^Uon  or  some  equiyisleni  ar- 
rangement was  it  possible  to  exdade  from  independent 
entrance  the  Bock  Idand  Company,  or  any  oth^  company 
which  might  desire  its  own  terminals.  To  close  the  door 
to  competition  large  sums  were  expended  to  acquire  stock 
control  For  this  purpose  the  obligations  of  the  absorbed 
i^mpanies  were  assumed  and  new  funds  obtained  by  mort- 
gages uposi  the  unified  system. 

The  physical  conditions  which  compel  the  use  of  the 
combined  system  by  every  road  trhidi  desires  to  cross  the 
.river,  either  to  serve  the  oommeroe  of  the  city  or  to  connect 
with  lines  separated  by  the  river^  is  the  factor  which  gives 
greatest  color  to  the  unlawfulness  of  the  combinatiKm  as 
now  controlled  and  operated.  If  the  Terminal  Company 
was  in  law  and  fact  the  agent  of  all,  tiie  mere  unification 
which  has  occurred  would  take  <m  quite  a  different  aspect 
It  becomes,  therefore,  of  the  utmost  impertanee  to  know  the 
character  and  purpose  of  the  corporation  which  has  com- 
bined all  of  the  terminal  instrumentalities  upon  which  the 
commerce  of  a  great  city  and  gateway  between  the  East  and 
West  must  depend.  The  fact  that  the  Terminal  Company 
is  not  Ml  independent  corporation  at  all  is  of  the  utmost  sig- 
luficance.  Thwe  [899]  are  twenty-four  railroads  converg- 
ing at  St  Louis.  The  relation  of  the  Terminal  Cranpany  is 
not  one  of  impartiality  to  each  of  them.  It  was  organised 
in  1889,  at  the  instance  of  six  of  these  railroad  companies, 
for  the  purpose  of  acquiring  all  exkting  terminal  inskti- 
mentalities  for  the  benefit  of  the  combination,  and  such  other 
companies  as  they  might  thereafter  admit  to  joint  owner- 
ship by  unanimous  consent,  and  upon  a  consideration  to  be 
agreed  upon.  From  time  to  time  other  companies  came  to 
an  agreement  with  the  original  proprietors  until,  at  the  thne 
this  bill  was  filed,  the  properties  unified  were  held  for  the 
joint  use  of  the  fourteen  coQipanies  made  defendants.  In 
the  contract  of  1889,  above  referred  to,  the  purpose  of  acquir- 
ing the  first  terminals  combined,  is  dedared  to  be,  ^that 
said  properties  may  be  held  in  perpetuity  as  a  unit  and  de- 
veloped and  improved  in  the  interest  of  the  proprietary 
companies,  for  the  purpose  of  fqmishiiig  adequate  terminal 
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facilities  in  St.  Louis  and  East  St.  Louis."  This  purpose 
was  carried  out  by  the  conveyance  to  ^  each  of  the  propri- 
etary compani^  *  *  *  forever  a  right  of  joint  use  with 
each  other  and  such  other  companies  as  may  be  admitted  as 
proprietary  lines  to  joint  use  thereof,  of  all  said  terminal 
properties  ♦  *  *  now  held  or  that  may  be  hereafter 
acquired  in  St.  Louis  and  East  St.  Louis,  *  *  *  it  being 
understood  that  the  right  herein  granted  to  each  proprietary 
company  is  not  transferable  to  any  extent  whatever,  but  is 
to  remain  as  an  appurtenant  to  the  railroad  now  owned  by 
each  proprietary  company.'* 

That  these  facilities  were  not  to  be  acquired  for  the  bene- 
fit of  any  railroad  company  which  might  desire  a  joint  use 
thereof  was  made  plain  by  a  provision  in  the  contract  re- 
ferred to  which  stipulated  that  other  railroad  companies 
not  named  therein  as  proprietary  companies  might  only  be 
admitted  ^^to  joint  use  of  said  terminal  system  on  unani- 
mous consent,  but  not  otherwise,  of  the  [400]  directors  of 
the  first  party,  and  on  payment  of  such  a  consideration  as 
they  may  determine,  and  on  signing  this  agreement,"  etc. 
Liasmuch  as  the  directors  of  the  Terminal  Company  con- 
sisted of  one  representative  of  each  of  the  proprietary  com- 
panies, selected  by  itself,  it  is  plain  that  each  of  said  com- 
panies had  and  still  has  a  veto  upon  any  joint  use  or  con- 
trol of  terminals  by  any  non-proprietary  company. 

By  that  and  the  supplemental  agreement  of  December, 
1902,  the  Ferry  Company  and  the  Merchants'  Bridge  Com- 
pany having  then  been  absorbed,  the  proprietary  companies 
prescribed  that  the  charges  of  the  company  shall  be  so 
adjusted  as  to  produce  no  more  revenue  than  shall  equal 
the  fixed  charges,  operating  and  maintenance  expenses. 
Deficiencies  for  those  purposes  the  proprietary  companies 
guaranteed  to  make  good,  though  such  payments  are  to 
be  reimbursed  by  an  increase  in  charges,  if  necessary. 

We  fail  to  find  in  either  of  the  contracts  referred  to  any 
provision  abrogating  the  requirement  of  unanimous  con- 
sent to  the  admission  of  other  companies  to  the  ownership 
of  the  Terminal  Company,  though  counsel  say  that  no  such 
company  will  now  find  itself  excluded  from  joint  use  or 
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ownership  upon  application.  That  other  companies  toe 
permitted  to  use  the  facilities  of  the  Terminal  Company 
upon  paying  the  same  charges  paid  by  the  proprietary 
companies  seems  to  be  conceded.  But  there  is  no  provision 
by  which  any  such  privilege  is  accorded. 

By  still  another  clause  in  the  agi*eement  the  proprietary 
companies  obligate  themselves  to  forever  use  the  facilities 
of  the  Terminal  Company  for  all  business  destined  to  cross 
the  river.  This  would  seem  to  guarantee  against  any  com- 
petitive system,  since  the  companies  to  the  agreement  now 
control  about  one-third  of  the  railroad  mileage  of  the  United 
States. 

In  acquiring  these  properties  the  Terminal  Company 
has  assumed  mcHtgage  and  stock  dividend  obligations  of 
[401]  the  constituent  companies  aggregating  about  twenty- 
five  million  dollars.  It  has  executed  its  own  mortgage  upon 
all  of  its  property  to  secure  an  issue  of  fifty  million  dollars 
of  bonds,  of  which  twenty  million  dollars  worth  have  been 
sold,  and  the  proceeds  used  in  construction  or  in  paying 
for  the  properties  acquired.  It  has  thus  about  forty-five 
million  dollars  of  mortgage  or  fixed  charges  or  liabilitie& 
The  company  has  an  authorized  capital  stock  of  fifty 
million  dollars.  Of  this  about  twenty-eight  million  dollars 
has  been  issued  in  equal  proportions  to  tiie  several  owning 
railroad  companies.  No  dividends  have  ever  been  paid, 
and  the  company  disclaims  any  purpose  to  pay  dividends. 
We  fail  to  find  any  obligation  by  which  they  may  be 
prevented  from  paying  dividends  upon  the  stock  held 
by  the  proprietary  companies,  or  that  in  its  treasury,  if 
ever  issued.  Undoubtedly  the  major  part  of  this  revenue 
arises  from  the  business  done  by  the  proprietary  com- 
panies through  the  Terminal  Company,  but  that  coming 
from  other  companies  is,  however,  a  large  contribution. 
That  no  direct  profit  is  derived  by  the  owning  companies 
from  the  operation  of  the  terminals,  may  be  true.  But  it 
is  not  clear  that  the  proprietary  companies  do  not  make 
an  indirect  profit  through  ownership  of  obligations  of  the 
absorbed  companies. 

That  through  their  ownership  and  exclusive  control  they 
are  in  possession  of  advantages  in  respect  to  the  enormous 
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traffic  whkh  muflt  use  the  St  Louis,  gateway,  is  und&iiiable. 
That  the  piroprietary  companies  have  not  availed  themselves 
of  the  full  measure  of  their  power  to  impede  free  competi- 
tion of  outside  companies,  may  be  true.  Aside  from  Uieir 
power  under  all  of  the  conditions  to  exclude  independent 
entrance  to  the  city  by  any  outside  company,  their  control 
has  resulted  in  certain  methods  which  iEire  not  consistent 
with  freedom  of  competition.  To  these  acts  we  shall  refer 
later. 

We  are  not  unmindful  of  the  essential  differenee  be- 
{4<MS]  tween  terminal  systems  properly  so  described  and 
railroad  transportation  companies.  The  first  are  but  instru- 
mentalities which  assist  the  latter  in  the  transfer  of  traffic 
between  different  lines,  and  in  the  coUection  and  distribu- 
tion of  traffic  They  are  a  modem  evolution  in  the  doing  of 
railroad  business,  and  are  of  the  greatest  public  utility. 
They,  under  proper  conditions,  do  not  restrain,  but  promote 
commerce. 

The  argument  that  the  combination  of  the  instrumentali- 
ties operated  by  the  Terminal  Company  with  those  of  the 
Merchants'  Bridge  Company  was  a  combination  of  two  com- 
I)eting  lines  of  railroad,  such  as  was  condemned  in  Northern 
Securitiea  Company  v.  United  States^  193  U.  S.  197,  is  not 
well  founded.  This  combination  if  properly  regarded  as  of 
parallel  and  competing  lines  would  have  been  obnoxious  to 
the  seventeenth  section  of  the  constitution  of  Missouri.  For 
the  purpose  of  enforcing  this  Missouri  prohibition,  the  State 
instituted  a  proceeding  to  dissolve  the  combination  of  the 
properties  of  the  Merchants'  Bridge  Terminal  Railroad 
Company  with  the  Terminal  Bailroad  Association  of  St. 
Louis,  upon  the  ground  that  the  railroads  operated  by  those 
companies  were  parallel  and  competing  lines  of  railroad. 
Belief  was  denied.  The  Missouri  court  held  that  the  merger 
of  mere  railway  terminals  used  to  facilitate  the  public  con- 
venience by  the  transfer  of  cars  from  one  line  of  railway  to 
another,  and  instrumentalities  for  the  distribution  or  gather- 
ing of  traffic,  freight  or  passenger,  among  scattered  indus- 
tries, or  to  different  business  centers  of  a  great  city,  were 
not  properly  railroad  Companies  within  the  reascmable  mean- 
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ing  of  the  stactutes  forbiddiiig  coiiibmaticms  beiween  oom- 
petiBg  or  parallel  lines  of  railroad.  Beferring  to  the  Inti- 
mate use  of  terminal  cbmpanies,  the  Missouri  court  said : 

*'A  more  effectual  means  of  keeping  competition  up  to  the  highest 
point  between  paraUel  or  competing  lines  could  not  be  devised.  The 
destruction  of  the  system  would  re{408l4iilt  in  compelling  the  ship- 
per to  employ  the  raUroad  with  which  he  has  switch  connection,  or 
else  cart  his  product  to  a  distant  part  of  the  city,  at  a  cost  possibly 
as  great  as  the  railroad  tariff. 

"  St  Louis  is  a  city  of  great  magnitude  in  the  extent  of  its  area, 
its  population,  and  its  manufacturing  and  other  business.  A  very 
large  number  of  tmpik,  line  railroads  converge  in  this  city.  In  the 
brief  of  one  of  the  well-informed  counsel  in  this  case  it  is  said  that 
St.  Louis  is  one  of  the  largest  railroad  centers  in  the  world.  Sup- 
pose it  were  required  of  every  railroad  company  to  effect  its  entrance 
to  this  city  as  best  it  could  and  establish  its  own  terminal  facilities, 
we  wovdd  have  a  large  number  of  passenger  stations,  freight  depots, 
and  switch  yards  scattered  all  over  the  vast  area  and  innusierable 
vehicles  employed  in  hauling  passei^rs  and  freight  to  and  from 
those  stations  and  depots.  Or  suppose  it  became  necessary  in  the 
exigency  of  commerce  that  all  incoming  trains  should  reach  a  com- 
mon focus,  but  every  railroad  company  provide  its  own  track;  then 
not  only  would  the  expense  of  obtaining  the  necessary  rights  of  way 
be  so  enormous  as  to  amount  to  the  exclusion  of  aU  but  a  f^w  of 
the  strongest  roads,  but,  if  it  could  be  accomplished,  the  city  would 
be  cut  to  pieces  with  many  lines  of  railroad  intersecting  it  in  every 
direction,  and  thus  the  greatest  agency  of  commerce  would  become 
the  greatest  burden."    182  Missouri,  284,  2d9. 

Among  the  cases  in  which  the  public  utility  of  such  com- 
panies has  been  recognized  are :  BridweU  v.  Gate  City  Ter- 
minal Co.  (Georgia),  10  L.  R.  A.  (N.  S.)  909;  Indianapolis 
Union  Railroad  Company  v.  Cooper^  6  Ind.  App.  202; 
Staie  em  rel.  v.  Martin^  51  Kansas,  462;  Mayor  v.  Norwich 
E.  TT.  Railroad  Co.,  109  Massachusetts,  103;  Union  Depot 
Company  v.  Morton^  83  Michigan,  266;  State  v.  St.  Paul 
Union  Depot  Co.^  42  Minnesota,  142 ;  Ryan  v.  Terminal  Co.^ 
102  Tennessee,  111,  124. 

[404]  While,  therefore,  the  mere  combining  of  several 
independent  terminal  systems  into  one  may  not  operate  as 
a  restraint  upon  the  interstate  commerce  which  must  use 
them,  yet  there  may  be  conditions  which  will  bring  such 
a  combination  under  the  prohibition  of  the  Sherman  Act 
The  one  in  question,  counsel  say,  is  not  antagonistic  to  but 
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in  harmony  with  the  Anti-Trust  Act,  ^^  because  it  expands 
competition  by  extending  equal  conveniences  and  advan- 
tages to  all  shippers  located  upon  each  of  the  three  sys- 
tems for  all  traffic  to  and  from  St.  Louis;  expedites  and 
econcmiizes  the  service.*'  It  is  justified,  they  argue  by  "(1) 
the  physical  or  topographical  conditions  peculiar  to  the 
locality;  by  (2)  its  commercial,  industrial,  and  railroad 
development  Mid  history;  by  (3)  public  opinion  expressed 
legislatively  and  judicially,  and  (4)  by  tiie  judgment  of 
experienced  railroad  engineers  and  managers."  From 
which  consideration  the  same  counsel  say  that  the  issue 
presented  by  this  record  is,  ^^  whether  the  common  control 
or  ownership  of  all  the  terminal  facilities  (mechanical  de- 
vices for  the  exchange,  receipt,  and  dislributicm  of  traffic) 
of  a  large  commercial  and  manufacturing  center  by  all  of 
tile  railroad  companies,  and  for  the  benefit  of  all  upon 
equal  terms  and  facilities,  witiiont  discrimination,  is  ocm- 
demned  by  the  Sherman  Act." 

Let  us  analyze  the  proposition  included  in  the  issue,  as 
stated  by  counsel,  quoted  above:  Counsel  assume  that  the 
cooDbined  terminals  have  come  under  a  ^^  common  contnd 
or  ownership."  But  this  is  not  the  case.  That  the  in- 
strmnentalities  so  combined  are  not  jointly  owned  or  man- 
aged by  all  of  the  companies  compelled  to  use  them  is  a 
significant  fact  whidi  must  be  tahen  into  account  for  the 
purpose  of  determining  whether  there  has  been  a  violation 
of  the  Anti-Trust  Act.  The  control  and  ownership  is  that 
of  the  fourteen  roads  which  are  defmdants.  The  railroad 
systems  and  the  coal  roads  converging  at  St.  Louis,  which 
are  not  associated  with  the  proprietary  companies  are 
[406]  under  compulsion  to  use  the  terminal  system,  and 
yet  have  no  voice  in  its  oontroL 

It  can  not  be  controverted  that,  in  ordinary  circumstances, 
a  number  of  independent  companies  might  combine  for  the 
purpose  of  controUing  or  acquiring  terminals  for  their 
common  but  exclusive  use.  In  such  cases  other  companies 
mi^t  be  admitted  upcm  terms  or  excluded  altogether.  If 
such  terms  were  too  onerous,  there  would  ordinarily  remain 
the  right  and  power  to  construct  their  own  terminals.    But 
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the  situation  at  St  Loms  is  most  extnuHrdinary,  and  we  base 
our  oonclueion  in  this  case^  in  a  laiige  measurie,  upon  that 
faot  The  ^  physical  or  topographical  conditicm  peculiar  to 
the  locality,"  which  is  advanced  as  a  prime  justification  for 
a  unified  system  of  terminals,  constitutes  a  most  obvious 
reason  why  such  a  unified  syston  is  an  obstacle,  a  hindrance, 
and  a  restriction  upon  interstate  commerce,  unless  it  is  the 
impartial  agent  of  all  who,  owing  to  conditions,  are  under 
such  compulsion,  as  here  exists,  to  use  its  facilities.  Tbe 
witness  upon  whom  the  defendants  chiefly  rely  to  uphold 
the  advantages  of  the  unified  system  whidi  has  been  con* 
structed,  Mr.  Albert  L.  Perkins,  gives  this  as  his  unqualified 
judgment.  He  was  and  is  an  experienced  railroad  ^igineer 
and  manager  and  is  the  railway  expert  of  the  Munidpal 
Bridge  and  Terminal  Board,  a  commission  appointed  under 
a  city  ordinance,  headed  by  the  mayor,  to  study  and  report 
legislation  needed  to  relieve  the  terminal  conditions  of  St 
Louis.  From  his  study  of  the  local  situation  he  expresses 
the  opinion  that  t^e  terminals  of  railway  lines  in  any  large 
city  should  be  unified  as  far  as  possible,  and  that  such  unifi"- 
cation  may  be  of  the  greatest  public  utility  and  of  imraeas-^ 
ureable  advanta^  to  commerce,  state  and  interstatev 
Neither  does  he  find  in  the  conditions  at  St.  Louis  any  insnr- 
mountable  objection  to  such  unification.  The  witness,  how- 
ever, points  out  that  sudi  a  tertninal  company  should  be  the 
agent  of  every  [106]  company,  and,  furthermore,  that  its 
service  should  not  be  for  profit  or  gain.  In  short,  that 
every  railroad  using  the  service  should  be  a  joint  owner  and 
equally  interested  in  the  control  and  management.  This, 
he  thinks,  wiU  serve  the  greatest  possible  economy,  and  will 
give  the  most  efficient  service  without  diseriminationj 
When  thus  jointly  owned  and  controlled,  whether  throiigh 
the  medium  of  a  mere  holding  or  operating  company,  such 
as  the  Terminal  Company  is,  oar  by  other  means,  the  facilities 
would  belong  to  each  relatively  to  its  own  bumness,  and  de^ 
livery  would  be  made  by  each  company  over  its  own  tracks 
to  connecting  lines  or  places  of  destination  in  tbe  city.  The- 
diarge  for  the  haul  thus  lengthened  would  then  be  properly 
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absorbed  by  the  through  rate,  leaving  nothing  to  be  added 
to  that  to  be  charged  the  shipper  or  consignee  but  switching 
and  storage  charges  proper. 

The  terminal  properties  in  question  are  not  so  controlled 
and  managed,  in  view  of  the  inherent  local  conditions,  as 
to  escape  condrauiation  as  a  restraint  upon  commerce. 
They  are  not  under  a  common  control  and  ownership.  Nor 
can  this  be  brought  about  unless  the  prohibiti(m  against 
the  admission  of  other  companies  to  such  control  is  stricken 
oat  and  provision  made  for  the  admission  of  any  company 
to  an  equal  control  and  management  upon  an  equal  basis 
with  the  present  proprietary  companies. 

There  are  certain  practices  of  this  Terminal  Company 
which  operate  to  the  disadvantage  of  the  comnierce  which 
must  cross  the  river  at  St.  Louis,  and  of  non-proprietary 
railroad  lines  compelled  to  use  its  facilities.  One  of  them 
grows  out  of  the  fact  that  the  Terminal  Company  is  a 
terminal  company  and  something  more.  It  does  not  con- 
fine itself  to  supplying  and  operating  mere  facilities  for 
the  interchange  of  traffic  between  railroads  and  to  assist- 
ance in  the  collecting  and  distributing  of  traffic  for  the 
carrier  companies.  It,  as  well  as  several  of  the  absorbed 
[407]  terminal  companies,  were  organized  under  ordinary 
raUroad  charters.  If  the  combination  which  has  occurred 
is  to  escape  condenmation  as  a  combination  of  parallel  and 
competing  railroad  companies,  it  is  because  of  the  essen- 
tial difference  between  railroad  and  terminal  companies 
proper — differences  pointed  out  by  the  Missouri  Supreme 
Court  in  the  case  heretofore  referred  to.  Indeed,  the  de- 
fense to  this  proceeding  is  based  upon  the  insistence  that 
the  Terminal  Company  is  solely  engaged  in  operating  ter- 
minal facilities,  defined  in  the  briefs,  ^^as  mechanical  de- 
vices for  the  exchange,  receipt,  and  distribution  of  traffic.'* 
This  Terminal  Company,  in  addition  to  its  schedule  for 
terminal  charges  proper,  such  as  switching,  warehousing, 
etc.,  files  its  rate  sheets  for  the  transportation  of  every  class 
of  merchandise  from  the  termini  of  the  railroads  on  the 
Illinois  side  of  the  river  to  destinations  across  the  river 
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over  its  lines.  These  rates  are  applied  bo  all  traffic  des- 
tined to  cross  the  river,  with  certain  exceptions  to  which 
we  shall  later  refer,  which  originates  within  an  irregular 
area  of  which  St  Louis  is  the  center,  and  having  a  diameter 
of  from  one  to  two  hundred  miles.  This  arbitrary  oper* 
ates  to  cast  a  burden  upon  short  hank,  whicdi  has  led  to 
much  complaint,  as  being  both  discriminatory  and  extor- 
tionate. An  exception  is  made  as  to  traffic  originating 
within  BO  mudi  of  this  area  as  constitutes  what  is  called 
^  Green  Line  Territory,"  or  which  is  destined  to  points 
within  ^^  Green  Line  Territory."  This  seems  to  be  based 
upon  competitive  conditions  caused  by  the  great  toll  rail- 
way bridge  at  Memphis,  Tennessee,  the  bridge  toll  being 
treated  by  lines  using  the  bridge  as  a  part  of  the  through 
rate. 

Another  exception  to  the  rule  imposing  this  arbitrary 
is  that  it  does  not  apply  to  traffic  which  originates  in  East 
St  Louis,  whether  it  is  destined  to  cross  tlie  river  or  not 
The  reason  for  this  exemption,  where  such  traffic  does  cross 
the  river,  is  not  apparent  Possibly,  it  may  be  said  [408] 
that  it  is  because  the  traffic  of  St.  Louis  and  East  St  Louis 
should  be  treated  as  arising  in  the  same  commercial  area. 
But  this  reason  does  not  seem  to  apply  to  the  traffic  origi- 
nating in  St.  Louis,  which  is  bound  east,  though  that  of 
East  St  Louis  is  altogether  free  from  this  arbitrary  diarge. 
The  effect  of  this  arbitrary  discrimination  is  obviously  in* 
jurious  to  the  commerce  and  manufactum*s  of  St  Louis, 
and  is  among  the  chief  causes  of  complaint  against  the 
Terminal  Company.  Mr.  Perkins,  to  whom  we  have  before 
referred  as  a  capable  and  impartial  expert,  says  of  the 
consequence  of  this  curious  exception  out  of  the  one  hun- 
dred mile  area  rule,  that  ^^  the  effect  of  these  chaises  was, 
of  course,  to  put  the  man  doing  business  in  St.  Louis  at  a 
disadvantage  to  that  extent  with  the  man  doing  business  at 
East  St.  Louis  on  his  eastern  business."  Again,  he  says  that 
the  practical  operation  was  to  give  East  St  Louis  a  distinct 
advantage  in  the  manufacturing  lines.  Another  practice 
whidi  majrks  this  Terminal  Company  as  a  transportation 
company  which  interposed  itself  between  railroads  having 
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their  termini  (m  opposite  sides  ei  the  riyer,  and  between 
the  city  itself  and  the  roads  terminating  on  the  east  side 
of  the  river,  is  that  all  traffic  destined  to  cross  the  river  at 
St  Louis,  whether  bound  east  or  west,  or  destined  for  the 
city  if  coming  from  the  east,  is  billed  only  to  East  St. 
Louis,  and  there  rebilled  to  destination. 

The  practice  of  rebilling  and  of  making  a  distinct  haul* 
ing  charge  is  an  evident  survival  of  the  methods  which 
existed  when  the  eastern  lines  had  no  termini  in  St.  Louis. 
They  then  billed  to  East  St.  Louis,  and  there  turned  the 
traffic  over  to  one  of  the  existing  terminal  companies,  who 
made  their  own  specific  charges  for  the  haul  to  places  of  de- 
livery within  the  city.  The  practice  has  been  continued 
after  the  reason  for  it  has  disappeared.  The  effect  of  this 
inractice  of  rebilling  at  East  St.  Louis  and  of  imposing  this 
arbitrary  upon  traffic  originating  within  [409]  one  hundred 
miles  of  the  city,  destined  to  cross  the  river,  seons  to  have 
been  also  applied  to  the  large  coal  traffic  between  the  Illinois 
ooal  mines,  upon  which  the  city  is  largely  dependent. 

We  come  now  to  the  remedy.  In  determining  what  this 
should  be  we,  as  said  by  this  court  in  Standard  OU  Gom/pany 
V.  United  States^  221  U.  S.  1,  78,  must  not  overlook  the  fact 
that  in  applying  a  ronedy  ^  that  injury  to  the  public  by  the 
prevention  of  an  undue  restraint  on,  or  the  monopcdizatitm 
of  trade  or  commerce  is  the  foundation  upon  which  the  pro- 
hibitions of  the  statute  rest,  and  moreover  that  one  of  the 
fundamental  purposes  of  the  statute  is  to  protect,  not  to 
destroy,  rights  of  property."  If,  as  we  have  already  said, 
the  combination  of  two  or  more  mete  terminal  companies 
into  a  single  ^stem  does  Hot  violate  the  prohibition  of  the 
statute  against  contracts  and  combinations  in  restraint  of 
interstate  commerce,  it  is  because  such  a  combination  may  be 
of  the  greatest  public  utility.  But  when,  as  here,  the  in- 
herent conditions  are  such  as  to  prohibit  any  other  reascm- 
able  means  of  entering  the  city,  the  oomtnnation  of  every 
sueh  fadlity  under  the  exdutive  ownership  and  odntrol  of 
les^  than  all  of  the  companies  under  compulsion  to  use  them 
violates  both  the  first  and  second  sections  of  the  act,  in  timt 
it  constitutes  a  contract  or  combinatioin  in  restraint  of  ami- 
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merce  among  die  States  and  an  attempt  to  monopolise  com- 
merce among  the  States  which  must  pass  through  the  gate- 
way at  St.  Louis. 

The  Government  has  urged  a  dissolution  of  the  com- 
binaticm  between  the  Terminal  Company,  the  Merchants' 
Bridge  Terminal  Company,  and  the  Wiggins  Ferry  Com- 
pany. That  remedy  may  be  necessary  unless  one  equally 
adequate  can  be  applied. 

But  the  illegal  restraint  upon  commerce  among  the 
States  which  we  here  find  to  exist  consists  in  the  posses- 
sion acquired  by  the  proprietary  companies  through  the 
[410]  means  and  with  the  object  we  have  stated  of  domi- 
nating commerce  among  the  States  carried  on  by  other  rail- 
roads entering  or  seeking  to  enter  the  city  of  St.  Louis  and 
by  which  such  railroads  are  compelled  either  to  desist  from 
carrying  on  interstate  commerce  or  to  do  so  upon  the  terms 
imposed  by  the  proprietary  companiea  This  control  and 
possession  constitutes  such  a  grip  upon  the  commerce  of 
St.  Louis  and  commerce  which  must  cross  the  river  there, 
whether  coming  from  the  east  or  west,  as  to  be  both  an 
illegal  restraint  and  an  attempt  to  monopolize. 

The  power  resulting  from  the  combination  even  before 
completed  by  the  acquisition  of  the  Wiggins  Ferry  Com- 
pany and  its  related  terminals  was  exhibited  when  the  Rock 
Island  sought  an  independent  entrance. 

Some  of  its  abuses  are  shown  by  the  imposition  of  the 
arbitrary  hauling  charge  imposed  upon  the  artificially  lim- 
ited trade  districts  described.  It  is  shown  also  by  the 
maintenance  of  the  system  of  billing  traffic  destined  to 
cross  the  river  at  St.  Louis,  either  east  or  west,  or  to  St. 
Louis,  if  from  points  on  the  east  side  of  the  river,  a  prac- 
tice so  galling  and  universal  as  to  practically  ^^  eliminate 
St-  Louis  from  the  railroad  map,'*  to  quote  the  graphic,  if 
extravagant,  language  of  counsel  for  the  United  States,  as 
respects  the  groat  traffic  subject  to  the  regulation. 

Plainly  the  combination  which  has  occurred  would  not 
be  an  illegal  restraint  under  the  tenns  of  the  statute  if  it 
were  what  is  claimed  for  it,  a  proper  terminal  association 
acting  as  the  impartial  ag^it  of  every  line  which  is  under 
compulsion  to  use  its  instrument^tie^.    If,  as.  we.  have 
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pointed  out,  the  violation  of  the  statute,  in  view  of  the  in- 
herent physical  conditions,  grows  out  of  administrative  con- 
ditions which  may  be  eliminated  and  the  obvious  advan- 
tages of  unification  preserved,  such  a  modification  of  the 
agreement  between  the  Terminal  Company  and  the  pro- 
prietary companies  as  shall  constitute  the  former  the  bona 
fide  agent  and  servant  of  every  railroad  line  which  [411] 
shall  use  its  facilities,  and  an  inhibition  of  certain  methods 
of  administration  to  which  we  have  referred,  will  amply 
vindicate  the  wise  purpose  of  the  statute,  and  will  preserve 
to  the  public  a  system  of  great  public  advantage. 

These  considerations  lead  to  a  reversal  of  the  decree  dis- 
missing the  bill.  This  is  accordingly  adjudged  and  the 
case  is  remanded  to  the  district  court,  with  directions  that 
a  decree  be  there  entered  directing  the  parties  to  submit 
to  the  court,  within  ninety  days  after  receipt  of  mandate, 
a  plan  for  the  reorganization  of  the  contract  between  the 
fourteen  defendant  railroad  companies  and  the  Terminal 
Company,  which  we  have  pointed  out  as  bringing  the  com- 
bination within  the  inhibition  of  the  statute. 

First.  By  providing  for  the  admission  of  any  existing 
or  future  railroad  to  joint  ownership  and  control  of  the 
combined  terminal  properties,  upon  such  just  and  reason- 
able terms  as  shall  place  such  applying  company  upon  a 
plane  of  equality  in  respect  of  benefits  and  burdens  with 
Ae  present  proprietary  companies. 

Second.  Such  plan  of  reorganization  must  also  provide 
definitely  for  the  use  of  the  terminal  facilities  by  any  other 
railroad  not  electing  to  become  a  joint  owner,  upon  such 
just  and  reasonable  terms  and  regulations  as  will,  in  re- 
spect of  use,  character,  and  cost  of  service,  place  every  such 
company  upon  as  nearly  an  equal  plane  as  may  be  with 
respect  to  expenses  and  charges  as  that  occupied  by  the  pro- 
prietary companies. 

Third.  By  eliminating  from  the  present  agreement  be- 
tween the  Terminal  Company  and  the  proprietary  com- 
panies any  provision  which  restricts  any  such  company  to 
the  use  of  the  facilities  of  the  Terminal  Company. 

Fourth.  By  providing  for  the  complete  abolition  of  the 
existing  practice  of  billing  to  East  St.  Louis,  or  other  June- 
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tion  points,  and  then  rebilling  traffic  destined  to  St  Loaia, 
or  to  points  beyond. 

Fifth.  By  providing  for  the  abolition  of  any  special  or 
[412]  so-called  arbitrary  charge  for  the  use  of  the  terminal 
facilities  in  respect  of  traffic  originating  within  the  so-called 
one  hundred  mile  area,  that  is  not  equally  and  in  like  man- 
ner applied  in  respect  of  all  other  traffic  of  a  like  character 
originating  outside  of  that  area. 

Sixth.  By  providing  that  any  disagreement  between  any 
company  applying  to  become  a  joint  owner  or  us^  as  herein 
provided  for  and  the  Terminal  or  proprietary  companies 
which  shall  arise  after  a  final  decree  in  this  cause,  may  be 
submitted  to  the  district  court,  upon  a  petition  filed  in  this 
cause,  subject  to  review  by  appeal  in  the  usual  manner. 

Seventh.  To  avoid  any  possible  misapprehension,  the  de- 
cree should  also  contain  a  provision  that  nothing  therein 
shall  be  taken  to  affect  in  any  wise  or  at  any  time  the  power 
of  the  Interstate  C!ommerce  Commission  over  the  rates  to 
be  charged  by  the  Terminal  Company,  or  the  mode  of  billing 
traffic  passing  over  its  lines,  or  the  establishing  of  joint 
through  rates  or  routes  over  its  lines,  or  any  other  power 
conferred  by  law  upon  such  commission. 

Upon  failure  of  the  parties  to  come  to  an  agreement 
which  is  in  substantial  accord  with  this  opinion  and  decree, 
the  court  will,  after  hearing  the  parties  upon  a  plan  for 
the  dissolution  of  the  combination  between  the  Terminal 
Company,  the  Wiggins  Ferry  Company,  the  Merchants' 
Bridge  Company,  and  the  several  terminal  ccHnpanies  re- 
lated to  the  Ferry  and  Merchants'  Bridge  Company,  make 
such  order  and  decree  for  the  complete  disjoinder  of  the 
three  systems,  and  their  future  operation  as  independent 
systems,  as  may  be  necessary,  enjoining  the  defendants, 
singly  and  collectively,  from  any  exercise  of  control  or 
dominion  over  either  of  the  said  terminal  systems  or  their 
related  constitiieBt  ^companies,  through  lease,  purchase,  or 
stock  control  f  and  enjoining  the  defendants  from  voting 
any  share  in  nnj  of  said  companies  or  receiving  dividends, 
directly  or  indirectly,  or  from  any  future  L41S]  oombina- 
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tion  of  the  said  systems  in  evasion  of  such  decree  or  any 
part  thereof. 
.  Beversed  and  remanded  accordingly. 

Mr.  Justice  Holmes  took  no  part  in  the  hearing  or  de- 
termination of  this  case. 


UNITED  STATES  v.  TERMINAL  ASS'N  OF  ST. 
LOmS  ET  AL.« 

(District  Court,  E.  D.  Missouri,  E.  D.    July  8,  1912.) 
[197  Fed.  Rep.,  446.] 

COTTBTS    (I   101) — ^FeDCBAL  Ck)UBTS — POWEB  OP  SiNQLB  JUDOB — "  HKAB- 

iwo." — Where  the  Supreme  Court  reversed  a  decree  dismissing  a 
suit  to  enforce  Anti-Trust  Act  July  2,  1890,  c  047,  26  Stat.  209 
(U.  S.  Comp.  St  1901,  p.  3200),  and  remanded  the  case  with  specific 
directions,  the  decree  on  the  mandate  may  be  entered  by  any  dis- 
trict Judge  presiding,  or  circuit  Judge  assigned  to  the  court,  under 
Judicial  Code  (act  March  3,  19U,  c.  231,  86  Stat  1089  [U.  S. 
Comp.  St  Supp.  1911,  p.  1331)  I  18,  notwithstanding  Expedition 
Act  Feb.  11,  1903,  c.  544,  82  Stat  828  (U.  8.  Comp.  St  Supp.  1911, 
p.  1883),  requiring  the  assignment  for  the  hearing  of  actions  in- 
Yolying  the  Anti-Trust  Act  before  not  less  tlian  three  Judges;  the 
word  "  hearing  '*  meaning  a  trial  requiring  Judicial  determination.* 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  %%  344-350; 
Dec.  Dig.  I  101. 

For  other  definitions,  see  Words  and  Phrases,  toL  4,  pp.  8286- 
8288.1 

Judgment  (I  504) — ^VALrorrr — Collateral  Attack. — ^A  decree  en- 
tered by  a  single  Judge  in  conformity  to  the  mandate  of  the  Su- 
preme Court  reversing  a  decree  dismissing  a  suit  to  enforce  Anti- 
Tmat  Act  July  2,  1890.  c.  647,  26  Stat  209  (U.  &  Comp.  St  1901, 
p.  8200),  and  [447]  remanding  the  case  with  specific  directions, 
is  not  void  nor  subject  to  collateral  attack,  eren  if  there  was  error 
in  holding  that  a  plngle  Judge  could  enter  the  decree  notwith- 
standing Expedition  Act  Feb.  11,  1908,  c  544,  82  Stat  828  (U.  8. 

•For  prior  (pinions  (148  Fed.  486),  see  vol.  8,  page  84;  (154  Fed. 
268),  see  yoL  8,  page  265;  (224  U.  S.  388)  see  ante,  page  473.  For 
later  opinions  (226  U.  S.  420)  see  po«l,  page  507;  (236  IT.  S.  194)  see 
po$i,  page  612. 

^SjOlabiia  cepgrrtitbted,  1912,  by  West  Publiahiiig  CooHMuiy. 
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Gomp.  St.  Supp.  1911,  p.  1383),  requiring  the  asBtgnniBit  for  hear- 
ing of  such  actions  before  not  less  than  three  Judges. 

[Bd.  Note.— For  other  cases,  see  Judgment,  Gent  Dig.  %%  944- 
947;  Dec  Dig.  I  504.1 

Action  by  the  United  States  against  the  Terminal  Associa- 
tion of  St.  Louis  and  others.  There  was  a  decree  of  the 
Supreme  Court  reversing  a  decree  dismissing  the  bill  and 
remanding  the  case  for  a  decree.  Heard  in  the  trial  court 
after  remand  on  question  of  right  of  a  single  judge  to  direct 
decree. 

Edward  0.  CroWj  of  St.  Louis,  Mo.,  for  complainant. 

Henry  S.  Priest^  of  St.  Louis,  Mo.,  for  defendants. 

Trieber,  district  judge: 

This  is  an  action  by  the  United  States  to  enforce  the  pro- 
visions of  Sherman  Anti-Trust  Act  July  2,  1890,  c.  647,  26 
Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200),  instituted  in  the 
circuit  court  for  this  district  before  the  enactment  of  the  new 
Judicial  Code.  After  the  original  bill  had  been  filed,  the 
Attorney  General  of  the  United  States  filed  a  certificate 
under  Expedition  Act  February  11,  1903,  c  544,  32  Stat. 
823  (U.  S.  Comp.  St.  Supp.  1911,  p.  1383),  and  the  hearing 
was  before  the  four  circuit  judges  of  this  circuit.  By  a 
divided  court  the  bill  was  dismissed,  and  upon  appeal  the 
decree  of  dismissal  was  reversed  by  the  Supreme  Court  on 
April  22,  1912  (224  U.  S.  383,  32  Sup.  Ct  507,  56  L.  Ed. 
810),  and  the  cause  remanded  to  this  court  with  the  usual 
directions  ^'to  proceed  in  conformity  with  the  opinion  and 
directions  of  this  court  as  according  to  right  and  justice  and 
the  laws  of  the  United  States  ought  to  be  had.'' 

[1]  It  has  now  been  suggested  by  the  Attorney  G^ieral 
that,  as  a  certificate  imder  the  Expedition  Act  was  filed 
when  the  action  was  originally  instituted,  the  decree  on  the 
mandate  could  not  be  entered  by  a  single  judge,  but  only 
by  at  least  three  circuit  judges,  in  conformity  with  the  Ex- 
pedition Act  above  referred  to. 

Assuming,  without  deciding,  that  the  Judicial  Code  does 
not  repeal  the  Expedition  Act,  the  question  to  be  determined 
is  whether  in  a  case  in  which  the  Supreme  Court  has  directed 
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the  trial  court  to  enter  a  final  decree  in  ocmformity  witk 
specific  directions  that  decree  can  only  be  entered  when  iht 
bench  of  the  district  court  is  occupied  by  at  least  three  cir- 
cuit judges  because  a  certificate  of  expedition  had  been  filed 
in  the  trial  court  when  the  suit  was  originally  instituted. 

The  act  of  Congress  is  as  follows: 

"  That  in  any  suit  in  equity  pending  or  ha*eaf ter  brought  in  ai«y 
circuit  court  of  the  United  States  under  the  act  entitled  'An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies.' approved  July  2.  1890,  *An  act  to  regulate  commerce/  approved 
February  4,  1887,  or  any  other  acts  of  a  like  purpose  that  hereafter 
may  be  enacted,  wherein  the  United  States  is  complainant,  the  At- 
torney General  may  file  with  the  clerk  of  such  court  a  certificate 
that,  in  his  opinion,  the  case  is  of  general  importance,  a  copy  of  which 
shall  be  immediately  furnished  by  such  derk  to  [448]  each  Of  the 
circuit  Judges  of  the  circuit  in  which  the  case  Is  pending.  There- 
iq>on  such  case  shall  be  given  precedence  over  others  and  in  every 
way  expedited  and  be  assigned  fdr  hearing  at  the  earUest  practicable 
day,  before  not  less  than  three  of  the  circuit  judges  of  said  circuit 
if  there  be  three  or  more ;  and  if  there  be  not  more  than  two  circuit 
Judges,  then  before  them  and  such  district  Judge  as  they  may  seleft** 

The  opinion  of  the  Supreme  Court  not  only  reversed  apd 
remanded  the  case,  but  by  reference  thereto  it  will  be  found 
that  it  gives  specific  and  minute  directions  what  decree  is 
to  be  entered.    The  opinion  says: 

"These  considerations  lead  to  a  reversal  of  the  deeree  dismissing 
the  biU.  This  is  accordingly  adjudged,  and  the  eaoe  is  remanlded 
to  the  district  court,  with  directions  that  a  decree  be  there  ei^teved 
directing  the  parties  to  submit  to  the  court,  within  90  days  after 
receipt  of  mandate,  a  plan  for  the  reorganization  of  the  contract  be- 
tween the  14  defendant  railroad  companies  and  the  terminal  com- 
panies, which  we  have  pointed  out  as  being  the  combination  within 
the  inhibiUon  of  the  statute.'* 

The  court  then  enumerates  in  seven  distinct  and  separate 
sections  what  this  new  agreement  must  be,  and  then  pro- 
ceeds that,  upon  failure  to  come  to  such  an  agreement,  per^ 
manent  injunctions  be  issued,  and  the  combination  dissolved. 

Hie  expedition  act  provides  that  upon  filing  of  the  cer- 
tificate by  the  Attorney  General  two  things  be  done:  First, 
that  such  case  shall  be  given  precedence  over  others  and  in 
every  way  expedited;  and,  second,  that  it  be  assigned  for 
hearing  at  tiie  earliest  practicable  day  before  not  less  than 
tiiree  of  the  cireuit  judges  of  the  circuit    What  is  meant 
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by  the  word  "hearing'*!  As  ordinarUy  used  m  an  equity 
cduse,  it  clearly  means  a  trial  or  a  disposition  of  some  mat- 
ter arising  in  the  case  which  requires  judicial  determination 
by  the  court,  whether  interlocutory  or  final.  In  Miller  v. 
Tobin  (C.  C),  18  Fed.  609,  616,  Judge  Deady  defined  it 
as  ^an  equity  term,  and  is  properly  applied  to  the  argu- 
ment and  consideration  of  a  case  at  the  several  stages  of  its 
orderly  progress,  but  when  applied  to  that  upon  which  the 
case  is  absolutely  determined — disposed  of — it  is  qualified 
by  the  word 'final.'" 

In  AkerJy  v.  Vilas,  24  Wis.  171, 1  Am.  Bep.  166,  the  court 
said: 

'*  The  word  *  hearing  *  has  an  estabUahed  meaning  as  applicable  to 
equity  cases.  It  means  the  same  thing  in  those  cases  that  the  word 
*  trial '  does  in  cases  of  law,  and  the  words  '  final  hearing  *  have  long 
been  nsed  to  designate  the  trial  of  an  equity  case  upon  the  merits  as 
distinguished  from  the  hearing  of  any  preliminary  questions  arising 
in  the  cause,  and  which  are  termed  interlocutory." 

Other  cases  to  the  same  effect  are  Carpenter  v.  Winn,  221 
U.  &  588,  81  Sup.  Ct.  683,  56  L.  Ed.  842;  Joseph  Dry  Ooods 
Co.  V.  Hecht,  120  Fed.  760,  67  C.  C.  A.  64;  Taylor  v.  Breese, 
163  Fed.  678,  90  C.  C.  A.  668;  Root  v.  MOU,  168  Fed.  688, 
94  C.  C.  A.  174;  Bdbcock  v.  Wolf,  70  Iowa,  676,  28  N.  W. 
490;  GUnfum  v.  BrUton,  166  lU.  232,  40  N.  E.  694. 

A  careful  reading  of  the  entire  act  shows  clearly  that  the 
intention  of  Congress,  in  addition  to  expediting  the  hear- 
ing of  the  cases  enumerated,  was  to  have  them,  owing  to 
their  great  importance,  tried  by  at  least  three  judges,  instead 
of  one,  as  had  been  the  usual  practice  [449]  in  the  circuit 
court  since  the  enactment  of  the  Evarts  Act  (act  March  8, 
1891,  c.  617,  26  Stat  826  [U.  S.  Comp.  St  1901,  p.  488]), 
creating  the  United  States  Circuit  Courts  of  Appeal.  But 
the  directions  contained  in  the  mandate  of  the  Supreme 
Court  in  this  cause  leave  nothing  for  determination  by  or  to 
the  discretion  of  the  judge  of  this  court.  He  is  specifically 
directed  to  enter  a  certain  decree,  and  in  entering  that  de- 
cree he  is,  in  effect,  performing  a  ministerial  dut^  which 
may  be  enforced  by  mandamus.  In  re  Washington,  etc., 
B.  R.  Co.,  140  U.  S.  91,  11  Sup,  Ct  678,  86  L.  Ed.  339; 
Gaines  r.  Rugg,  148  U.  &  228,  18  Sup.  Ct  611,  37  L.  £d 
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432;  Sanford  Fork  dk  Tool  Co.^  Petitioners^  160  U.  S.  247, 

16  Sup.  Ct.  291,  40  L.  Ed.  414;  In  re  Potts,  166  U.  S.  268, 

17  Bup.  a.  520,  41  L.  Ed.  994. 

In  the  first  case  cited  above,  the  court,  in  granting  the 
mandamus  against  the  judge  of  the  Circuit  Court,  said : 

"  It  was  the  duty  of  the  court  below  to  have  entered  the  judgment 
strictly  in  accordance  with  the  judgment  of  this  court,  and  the  lan- 
guage of  the  mandate,  'that  such  execution  or  proceedings  be  had 
in  said  cause  as  according  to  right  and  Justice  and  the  laws  of  the 
United  States  ought  to  be  had,  the  said  writ  of  error  notwithstand- 
ing/ did  not  authorise  the  court  to  depart  in  any  respect  from  the 
judgment  of  this  court" 

In  Gaines  y.  Bugg,  where  a  mandamus  was  also  awarded 
against  the  circuit  judge,  the  court,  after  reviewing  its  f or^ 
mer  decisions,  said : 

"In  the  present  case,  as  we  have  observed,  there  was  no  discre- 
tion to  be  exercised  by  the  circuit  judge;  and,  although  It  might  have 
been  admissible  to  raise  the  question  by  a  new  aiH;)eal  to  a  proper 
court,  yet,  In  view  of  the  delay  to  be  caused  thereby,  we  do  not  con- 
sider that  such  a  remedy  would  have  been,  or  would  be,  fully  ade- 
quate, or  that  a  writ  of  mandamus  Is  now  Improper.*' 

In  Sanford  Fork  dk  Tool  Co.  it  was  held : 

"  When  a  case  has  been  once  deckled  by  this  court  on  appeal  and 
remanded  to  the  Circuit  Court,  whatever  was  before  this  court,  and 
disposed  of  by  Its  decree,  Is  considered  as  finally  settled.  The  Cir- 
cuit Court  Is  bound  by  the  decree  as  the  law  of  the  case,  and  must 
carry  it  into  execution,  according  to  the  mandate.  That  court  can 
not  vary  It,  or  examine  It  for  any  other  purpose  than  execution,  or 
give  any  other  or  further  relief;  or  review  It,  even  for  apparent 
error,  upon  any  matter  decided  on  appeal,  or  Intermeddle  with  It 
further  than  to  settle  so  much  as  has  been  remanded.  If  the  Cir- 
cuit Court  mistakes  or  misconstrues  the  decree  of  this  court,  and 
does  not  give  full  effect  to  the  mandate.  Its  action  may  be  controlled 
either  upon  a  new  appeal  or  by  writ  of  mandamus  to  execute  the 
mandate  of  this  court" 

In  view  of  these  decisions,  it  can  not  be  successfully  main- 
tained that  the  proceeding  now  before  the  court  is  a  ^^  hear- 
ing "  within  the  meaning  of  the  Expedition  Act.  All  this 
court  is  now  called  upon  to  do  is  to  determine  whether  the 
new  agreement  of  the  parties,  when  presented  to  the  court, 
is  in  compliance  with  the  directions  of  the  mandate,  and,  if 
it  is,  to  enter  the  decree  as  directed,  or,  if  the  new  agree- 
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ment  doeB  not  comply  with  the  conditions  prescribed  by  the 
Supreme  C!ourt,  to  enter  a  decree  dissolving  the  combination 
held  to  be  unlawful  by  the  Supreme  Court  and  grant  a  per- 
manent injunction.  United  States  v.  American  Tobacco 
Co.  (C.  C.)  191  Fed.  371,  is  not  in  point.  In  that  case  the 
decree  was  entered  in  the  Circuit  Court  prior  to  the  time 
the  new  Judicial  Code  went  into  effect.  At  that  time  all 
the  circuit  [450]  judges,  as  well  as  the  associate  justice  of 
the  Supreme  Court  allotted  to  that  circuit,  and  the  dis- 
trict judge  of  that  district^  or  any  one  of  them,  were 
authorized  to  sit  at  the  trial  or  hearing  of  any  cause 
pending  in  the  Circuit  Court.  Nor  was  the  mandate 
of  the  Supreme  Court  in  that  case  as  specific  and  minute 
as  to  what  decree  ^ould  be  entered  as  in  the  case  at  bar. 
The  directions  in  that  case  were,  ^'  We  leave  the  matter  to 
the  court  below  to  work  out  a  compliance  with  the  law 
without  unnecessary  injury  to  the  public  or  the  rights  of 
private  property,"  thus  vesting  the  Circuit  Court  with  dis- 
cretion not  granted  in  this  cause  by  the  Supreme  Court. 

[2]  It  has  also  been  suggested  by  the  Attorney  General 
that,  if  this  court  should  erroneously  hold  that  it  has  the 
right  to  enter  the  decree  in  this  cause,  such  decree  would  be 
absolutely  void,  meaning  thereby  that  the  decree  would  be 
subject  to  collateral  attack  for  want  of  jurisdiction.  That 
this  contention  is  erroneous  it  is  only  necessary  to  refer  to 
In  re  Metropolitan  Trust  Co.,  918  U.  S.  312, 31  Sup.  Ct  18. 
54  L.  Ed.  1051. 

In  the  opinion  of  the  court  the  decree  directed  to  be  en- 
tered by  the  mandate  of  the  Supreme  Court  can  be  entered 
by  any  district  judge  presiding,  or  the  circuit  judge  as- 
signed to  this  court,  under  the  provisions  of  section  18  ol 
the  Judicial  Coda 
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EX  PARTE  UNITED  STATES,  PETITIONER.* 

FKrrnoN  for  wbtt  of  prohibition. 

Na  10,  Orlgiiua.    Submitted  Decembor  Id,  1912.— Decided  January 

6,  191& 

[226  U.  S.,  420.] 

Unless  the  repeal  be  express  or  the  implication  to  that  end  be  irre- 
sistible, a  general  law  does  not  repeal  a  special  statutory  prorision 
affording  a  remedy  for  specific  cases.  Petri  t.  Creelmw^  Lumber 
Co.,  199  U.  S.  487.» 

The  special  provisions  of  the  Expedition  Act  of  February  11,  1903, 
32  Stat  828,  c.  544,  requiring  in  a  particular  class  of  cases  the 
OTganlsation  of  a  court  constituted  in  a  particular  manner,  were 
not  repealed  by  the  Judicial  Code  of  1911. 

The  new  district  court  created  by  the  Judicial  Code  of  1911  Is  the 
successor  of  the  formerly  existing  circuit  court,  and  as  such  is 
Tested  with  the  duty  of  hearing  and  disposing  of  cases  under  the 
expedition  act  of  1903,  I  291. 

Section  291  of  the  Judicial  Code  of  1911  expressly  confers  powers  of 
the  circuit  court  upon  the  now  existing  district  courts. 

Under  the  Bxpedition  Act  of  1906  a  court  composed  as  required  by 
that  act  may  be  organized  at  the  request  of  the  United  States  to 
consider  the  plan  to  carry  out  the  decree  of  this  court  holding  a 
combination  unlawful  under  the  Sherman  Anti-Trust  Act 

In  this  case  the  district  Judge  having  refused  to  organize  a  court 
under  the  Bxpedition  Act  to  determine  the  form  and  decree  to  be 
entered  under  the  mandate  of  this  court,  this  court  issues  its  writ 
of  prohibition  directed  to  the  district  Judge  against  entering  a 
decree. 

The  facts,  which  involve  the  oonstruction  of  the  Expedi- 
tion Act  of  1908  and  the  question  of  whether  certain  provi- 
si<ms  of  the  Judicial  Code  of  1911  conflict  therewitii,  are 
stated  in  the  opinion. 

The  Attorney  Oenerdl  and  Mr.  Edward  C.  CroWy  Special 
Assistant  to  the  Attorney  General,  for  petitioner. 

Mr.  Henry  S.  Priest  for  the  respondent^ 

•For  prior  opinions  (148  Fed.  486)  see  vol.  8,  page  84;  (154  Fed. 
268)  see  yoL  8,  page  265;  (197  Fed.  446)  see  ante,  page  501;  (224 
U.  S.  883)  see  ante,  page  478.  For  later  opinion  (286  U.  S.  194)  see 
poit,  page  512. 

^  Syllabus  copyrighted,  1912,  1918,  by  The  Banks  Law  Publishing 
Oompany. 


Digitized  by  VjOOQ IC 


508  tm  UHITIBD  8TATB8,  4iL 

Opinion  of  the  Oonrt 

[4S1]  Mr.  Chief  Justice  Whhs  delivered  fhe  opinion  of 
the  court 

The  matter  before  us  concerns  the  execution  of  the  decree 
in  United  States  v.  Termmal  Railroad  Association  of  8t 
Louis^  224,  U.  S.  383.  That  case,  which  involved  violations 
of  the  Sherman  Anti-Trust  Act,  was  commenced  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Missouri,  was  there  decided  by  four  circuit  judges  in  conse- 
quence of  the  filing  by  the  Attorney  General  of  the  United 
States  of  the  certificate  provided  for  by  the  act  of  February 
11, 1908,  commonly  known  as  the  Expedition  Act,  c  544,  32 
Stat  823.  While  the  case  was  here  pending,  the  Judicial 
Code  of  March  3,  1911,  36  Stat.  1087,  c  231,  was  adopted, 
and  hence  our  mandate  was  directed  to  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Missouri,  the 
successor  of  the  circuit  court. 

Upon  the  filing  of  the  mandate  in  that  court,  the  judge 
of  the  district  court  being  disqualified,  District  Judge 
Trieber,  of  the  District  Court  of  Arkansas,  wns  assigned  to 
sit  in  the  cause.  Disagreement  between  the  parties  having 
arisen  as  to  what  plan  of  reorganization  should  be  adopted 
to  carry  out  the  mandate  of  this  court,  and  the  court  below 
having  expressed  its  intention  to  adopt  by  a  final  decree  a 
plan  to  which  the  Government  did  not  assent,  objection  was 
made  by  the  United  States  to  proceeding  further,  upon  the 
ground  thus  stated  by  the  court  below  in  its  opinion 

"  *  •  *  as  a  certificate  under  the  Expedition  Act  was 
filed  when  the  action  was  originally  instituted,  the  decree 
on  the  mandate  could  not  be  entered  by  a  single  judge,  but 
only  by  at  least  three  circuit  judges,  in  conformity  with  the 
Expedition  Act  above  referred  to." 

The  suggestion  having  been  overruled  by  a  formal  order 
and  fruitless  effort  having  been  made  to  induce  action 
[422]  by  the  senior  circuit  judge  w'ho  was  also  the  senior 
circuit  judge  who  had  participated  in  the  original  decifflon 
of  the  cause,  the  interposition  of  this  court  by  the  proceeding 
before  us  was  invoked.  The  judge  below  evidently  only 
desirous  of  being  informed  as  to  his  duty,  after  leave  to  file 
the  application  for  prohibition  was  here  granted,  has  sub- 
mitted the  issue  on  tiie  opinion  of  the  court  below  and  upon 
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printed  argument  lor  both  parties,  as  if  on  a  return  to  a  rtile 
to  Aovr  cause  irfay  the  writ  should  not  issue. 

In  refusing  to  apply  the  Expedition  Act  the  court  below, 
^^  assuming  without  deciding  that  the  Judicial  Code  does  not 
repeal  the  Expedition  Act,''  based  its  refusal  upon  the  ground 
tiiat  the  proceeding  to  enforce  the  mandate  of  this  court  was 
not  within  the  intendment  of  the  Expedition  Act  because  not 
a  matter  requiring  the  hearing  contemplated  by  that  act. 
This  view  was  maintained  by  c<mclusions  as  to  the  general 
nature  of  the  duty  to  give  effect  to  a  decree  already  rendered 
and  by  considerations  based  upon  the  opinion  that  the  decree 
of  this  court  was  so  specific  as  to  leave  no  room  for  discus- 
sion and  therefore  to  afford  no  occasion  for  organizing  a 
tribunal  constituted  in  accordance  with  the  requirements  of 
the  Expedition  Act.  In  the  printed  argument,  however,  upcm 
which  the  matter  has  been  here  submitted,  the  action  of  the 
court  is  sought  to  be  sustained  upon  a  mudi  broader  ground, 
viz,  that  as  by  the  Judicial  Code  the  Circuit  Courts  were 
aboli^ed,  it  has  become  no  longer  possible  to  organize  a 
court  in  accordance  with  the  Expedition  Act,  because  that 
act  by  implication  has  been  repealed  by  the  Judicial  Code. 
Thus,  after  commenting  upcm  the  provisions  of  the  Judicial 
Code,  it  is  said: 

"The  Judicial  Code  (sec.  1,  Chap.  I)  provides  for  a  district  Judge 
for  each  District  Court 

"There  is  no  provision  for  the  exercise  of  any  Judicial  authority 
by  any  circuit  Judge,  except  by  special  appointment,  pursuant  to  the 
provisions  of  sec.  IS,  Chap.  I,  of  [4S8]  tlie  Code.  He  then  derives 
his  power  from  such  appointment  and  from  no  other  source.  As 
circuit  Judges  they  have  no  authority  in  the  enforcement  of  the 
Jurisdiction  of  the  District  Courts. 

"After  devolving  upon  the  District  Courts  the  Jurisdiction  formeriy 
possessed  by  the  abolished  Circuit  Courts,  the  Code  (Chap.  VI) 
creates  a  Circuit  Ck)urt  of  Appeals,  and  provides  (sec  117) : 

"  *  There  shall  be  in  each  circuit  a  Circuit  CSourt  of  Appeals  wliich 
shaU  consist  of  three  Judges,  *  *  *  which  shall  be  a  court  of 
record  with  appellate  Jurisdiction  as  hereinafter  limited  and  estab- 
Ushed.* 

"  It  must  be  conceded,  in  view  of  this  legislation,  if  this  suit  was 
now  instituted,  it  could  only  be  heard  by  a  district  Judge  unless  some 
circuit  Judge  should  be  appointed  under  tlie  provisions  of  sec.  IS, 
Chap.  I,  to  discharge  the  functions  of  a  district  Judge  and  the  case 
be  brought  l>efore  him  in  that  capacity.** 
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But  AecontentiiHi  is  faulty,  because  although  the  preniae 
upon  which  it  rests  be  conceded,  the  deduction  drawn  from 
it  is  unwarranted.  It  is,  of  course,  undoubted  that  Chapi 
Xin  of  the  Judicial  Code,  while  not  interfering  with  the 
tenure  of  office  of  the  circuit  judges,  abolished  the  Circuit 
Courts.  It  is  also  undoubted  that  by  that  act  the  District 
Courts  provided  for  w^re  made  the  successors  of  both  the 
Circuit  and  District  Courts  which  had  theretofore  existed 
and  were  in  a  general  sense  endowed  with  the  jurisdicticm 
and  power  theretofore  vested  in  such  prior  courts.  It  is, 
moreov^,  beyond  question  that  the  statute,  while  contem- 
plating as  a  general  rule  the  holding  of  District  Courts 
by  district  judges  and  as  a  general  rule  for  heading  Cir- 
cuit Courts  of  Appeal  by  circuit  judges,  nevertheless  ex- 
pressly directs  when  the  occasion  requires  (§  18)  the 
assignment  by  the  senior  judge,  or  the  circuit  justice,  or 
the  Chief  Justice,  of  a  circuit  judge  to  hold  a  District 
Court,  and  endows  a  judge  so  assigned  with  all  [434]  the 
authority  of  a  district  judge  (i  19),  giving  power  in  case 
of  such  designation  to  hold  separately  at  the  same  time  a 
District  Court  in  such  district,  and  to  discharge  all  the 
judicial  duties  of  the  district  judge  theredn  (§  14).  The 
statute  therefore  clearly  gives  to  the  circuit  judges  the 
rights  and  powers  of  judges  of  the  new  District  Courts, 
and  calls  such  powers  into  play  when  assigned  according 
to  law. 

The  question,  therefore,  reduces  itself  to  this:  Were  the 
special  provisions  of  the  Expedition  Act  requiring  in  a 
particular  class  of  cases  the  organization  of  a  court  con- 
stituted in  a  particular  manner  repealed  by  the  Judicial 
Code?  This  is  the  only  question,  because  if  that  act  was 
not  repealed  by  the  Code,  then  its  provisions  amount  to  an 
assignment  by  operation  of  law  of  the  circuit  judges  to  sit 
as  judges  of  the  District  Court  for  the  purpose  of  discharg- 
ing the  duties  imposed  by  the  act  When  the  issue  is  thus 
narrowed  solution  is  readily  reached  by  the  application  of 
the  elementary  rule  that  a  special  and  particular  statutory 
provision  affording  a  remedy  for  particular  and  specific 
cases  is  not  repealed  by  a  general  law  unless  the  repeal  be 
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expr«68  or  tfie  impUcation  to  that  end  be  irreridtibki.  Petri 
V.  Creelman  Lumber  Co.j  199  TT.  S.  487,  497,  That  the  new 
District  Court  created  by  the  Judicial  Code  was  vested  with 
the  duty  of  hearing  and  disposing  of  the  cases  provided  for 
in  the  Expedition  Act  as  the  successor  of  the  formerly  ex- 
isting Circuit  Court,  as  we  have  already  stated,  is  un- 
doubted. The  mere  fact  that  the  Expedition  Act  in  terms 
refers  to  the  organization  of  a  Circuit  Court  would  be,  as 
a  general  rule,  under  the  circumstances,  of  no  importance, 
and  becomes  absolutely  without  significance  in  view  of  the 
express  provision  of  Chap.  XIII,  §  291,  of  the  Judicial 
Code,  saying: 

"Wherever,  in  any  law  not  embraced  wltliin  this  act,  any  refer- 
ence is  made  to,  or  any  power  or  duty  is  conferred  or  imposed  upon, 
the  Circuit  Courts,  such  reference  shall,  [4261  upon  the  taking 
effect  of  this  act,  be  deemed  and  held  to  refer  to,  and  to  confer  such 
power  and  impose  such  duty  upon,  the  District  Courts." 

The  Expediticm  Act  being  therefore  still  in  force  and  its 
provisions  being  applicable  to  the  District  Courts  which 
the  Judicial  Code  created,  we  think  the  court  below  erred 
in  concluding  that  the  United  States  was  not  entitled  to  a 
District  Court  organized  in  the  mode  pointed  out  in  the 
Expedition  Act  unless  it  be,  as  stated  by  the  lower  court 
in  its  opinion,  the  subject  in  hand  was  of  such  a  character 
as  not  to  be  within  the  scope  of  the  Expedition  Act.  Com- 
ing to  consider  that  question  without  going  into  any  elabo- 
ration, we  are  of  opinion  that  error  was  committed  in  so 
holding.  While  it  is  true  that  the  mandate  of  this  court 
gave  certain  specific  directions  as  to  the  scope  and  character 
of  the  decree  to  be  entered,  it  afforded  an  opportunity  to 
the  defendants  to  submit  a  plan  in  order  to  carry  out  the 
decree  and  gave  to  the  United  States  an  opportunity  to  be 
heard  in  opposition  to  that  plan,  and  left  to  the  court  a 
serious  and  important  duty  to  be  discharged  in  any  event 
and  especially  in  case  of  controversy  on  the  subject.  These 
considerations,  we  think,  brought  the  subject  within  the 
scope  of  the  Expedition  Act  and  justified  the  request  of  the 
United  States  that  the  case  be  considered  and  a  decree  en- 
tered by  a  court  composed  as  provided  in  thai  act. 

Writ  of  prohibition  to  issue. 
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UNITED  STATES  t;.  TEBMINAL  BAILBOAD  ASSO- 
CIATION  OF  ST.  LOUIS.* 

TERMINAL    RAILROAD    ASSOCIATION    OF    ST. 
LOUIS  V.  UNITED  STATES. 

EVENS  A  HOWARD  FIRE  BRICK  COMPANY, 
PETITIONER. 

APPEAIiB  FBOM  THE  DISTHICT  CX>nRT  OF  THE  UKIISD  STATES  10« 
THE  EASTSBN  DISTRICT  Off  MISSOUSI.  FBTITION  FOR  LEATB  TO 
IKTERVEKE. 

Nos.  452, 672.— OiiginaL    Argued  October  20, 1914.    PeUtlon  submitted 
October  18,  1914.— Decided  February  23,  1915. 

[236  U.  S.,  194.] 

Ehnen  tbough  persons  seddng  to  Intervene  on  ^e  settlement  of  a  decree 
were  not  parties  and  therefore  can  not  Interrene  In  the  court  below, 
they  may  be  entitled  to  be  heard  in  this  court  concerning  the  decree 
in  so  far  as  it  may  operate  prejudicially  to  their  rights.* 

Where  both  parties  have  appealed,  one  from  the  decree  entered  on 
the  mandate  of  this  court  and  the  other  from  denial  of  a  motion  to 
[19ft]  modify  such  decree,  as  the  whole  decree  is  before  this  court 
the  dismissal  of  the  latter  appeal  would  not  limit  its  power  and 
duty  to  pass  on  the  question  raised  by  it ;  the  proper  practice  is  to 
consolidate  the  appeals. 

The  decision  and  mandate  of  this  court  in  regard  to  a  combination 
declared  illegal  under  the  Anti-Trust  Act  should  not  be  interpreted 
as  safeguarding  one  public  interest  by  destroying  another,  or  as 
making  the  movemait  of  transportation  freer  in  some  channels  by 
obstructing  its  flow  in  others. 

The  decision  of  this  court  in  224  U.  S.  388,  explained,  and  the  decree 
entered  by  the  court  below  on  the  mandate  modified  so  as  to  recog- 
nize the  right  of  the  Terminal  Company  as  an  accessory  to  its 
strictly  terminal  business  to  carry  on  business  exclusively  originat- 
ing on  its  lines,  exclusively  moving  thereon,  and  exclusive  intended 
for  delivery  on  the  same. 

•For  prior  opinions  (148  Fed.  486)  see  vol.  3,  page  84;  (154  Fed. 
266)  see  VOL  8,  page  266;  (224  U.  S.  888)  see  onle,  page  478;  (197 
Fed.  446)  8eeen<6,  page  501;  (226  U.  S.  420)  see  onle,  page  507. 

»  Syllabus  cos^^righted,  1915^  by  The  Banks  Law  Publishing  Oom- 
pany. 


Digitized  by  VjOOQ IC 


UNITED  SXATBS  V.  TEBMINAI.  B.  B.  ASS'K.  518 

Opinion  of  the  Court 

The  facts,  whidi  involve  the  construction  of  the  man- 
date and  decision  in  United  States  v.  St.  Louis  Terminal 
Association  as  reported  in  224  U.  S.  383,  and  the  effect  to 
be  given  to  such  mandate  and  the  further  directions  of 
this  court  in  regard  thereto,  are  stated  in  the  opinion. 

Mr.  Edward  C.  Crow  for  the  United  States. 

Mr.  H.  S.  Priest  and  Mr.  T.  M.  Pierce  for  St.  Louis 
Terminal. 

Mr.  George  M.  Blocks  with  whom  Mr.  John  F.  Lee  was 
cm  the  brief,  for  intervenors. 

Mr.  Chief  Justice  WHm:  delivered  the  opinion  of  the 
oourt 

This  case  was  decided  April  22,  1912  (224  U.  S.  383), 
and  the  question  now  is.  Was  due  effect  given  to  the  man- 
date of  this  court?  A  clear  understanding  will  come  by 
the  merest  outline  of  some  of  the  legal  proceedings  pre- 
ceding and  following  that  decision.  The  decree  which  was 
reversed  was  entered  by  a  circuit  court  composed  of  four 
judges,  in  accordance  with  the  Expedition  Act.  The  cir- 
[196]  cuit  courts  having  been  abolished  when  the  decision 
of  this  court  was  rendered,  the  mandate  was  directed  to 
the  appropriate  district  court.  There  the  United  States 
filed  the  mandate  and  asked  an  interlocutory  decree  giving 
the  time  fixed  by  this  court  to  take  the  steps  which  were 
decided  to  be  necessary  to  make  the  organization  of  the 
defendants  a  legal  one  under  the  Anti-Trust  Act.  The 
defendants  presented  a  statement  of  what  was  proposed 
by  them  to  be  done  in  compliance  with  the  decree  of  this 
court  to  accomplish  the  result  stated,  and  over  some  ob- 
jection on  the  part  of  the  United  States  an  interlocutory 
decree  was  entered  which  in  many  respects  accepted  as 
sufficient  what  was  proposed  to  be  done  by  the  defendants. 
On  the  taking  of  those  steps  and  after  a  full  hearing  of 
the  parties  the  court  announced  its  purpose  to  enter  a 
final  decree  not  following  in  some  respects  a  proposed 
96825*— VOL  4—17 38 
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form  of  final  decree  suggested  by  the  United  States.  There- 
upon the  United  States  by  petition  for  prohibition  filed 
in  this  court  asserted  the  entire  want  of  jurisdiction  in 
the  court  as  constituted  to  entertain  the  enforcement  of 
the  mandate,  as  that  could  only  be  done  by  a  court  com- 
posed like  the  one  which  had  rendered  the  judgment,  that 
is,  one  composed  under  the  Expedition  Act.  The  prohi- 
bition was  granted  (226  U.  S.  420),  and  jurisdiction  to 
enforce  the  mandate  was  assumed  by  a  court  of  three  cir- 
cuit judges  sitting  in  the  district  court  in  pursuance  of  the 
Expedition  Act.  In  that  court  after  a  hearing  as  to  a 
proposed  interlocutory  decree  and  as  the  result  of  steps 
taken  by  the  defendants  to  comply  with  the  decision  of 
this  court  which  were  deemed  sufficient  for  that  purpose, 
a  final  decree  was  entered  on  March  2,  1914.  This  decree 
was  objected  to  by  the  United  States  because  of  the  in- 
sufficiency, at  least  in  form,  of  the  steps  taken  by  the  de- 
fendants for  the  purpose  of  complying  with  the  decree  of 
this  court  and  of  the  failure  by  the  court  below  to  insert 
in  the  decree  various  clauses  suggested  by  the  United 
[197]  States  and  which  it  was  insisted  were  necessary  to 
give  effect  to  the  mandate  of  this  court.  For  these  reasons 
the  United  States  on  March  27,  1914,  appealed,  and  such 
appeal  is  now  before  us  and  constitutes  No.  452,  referred 
to  in  the  caption. 

The  day  after  this  appeal  (March  28)  the  defendants 
moved  to  modify  the  decree  by  striking  out  the  first  para- 
graph on  two  grounds:  First,  because  it  referred  to  the 
Terminal  Company  as  illegally  organized  in  violaticm  of 
the  Anti-Trust  Act,  although  under  the  supervision  and 
approval  of  the  court  such  steps  had  been  taken  as  were 
directed  by  this  court  to  remove  all  objection  to  the  organi- 
zation of  the  company.  Second,  because  the  restrictions 
imposed  on  the  business  which  the  Terminal  Company 
might  lawfully  do,  were  susdeptiWe  of  being  construed  as 
forbidding  the  company  to  carry  on  as  ancillary  to  its 
strictly  jterminal  work  a  transportation  business  originat- 
ing upon  one  part  of  its  line  and  destined  exclusively  to 
other  points  on  such  line.    And  the  necessity  of  not  pro- 
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hibiting  the  eompany  from  doing  BQch  woric,  tke  petition 
to  modify  asserted,  was  shown  by  the  fact  that  ^on  ac- 
count of  the  necessary  eztmt  of  its  tracks,  covering  an  area 
of  seventy-five  to  one  hundred  square  miles,  it  is  frequently 
called  upon  to  take  traffic  from  one  point  on  its  line  to 
another  point  on  its  line,  completing  the  entire  movement 
on  its  own  track&"  In  addition  the  petition  to  modify 
alleged  as  follows: 

"As  an  lUustratioii :  The  Terminal  Association  operates  in  the 
early  morning  and  late  in  the  afternoon  some  trains  to  transport 
laborers  engaged  in  industrial  factories  from  Granite  City,  Illinois, 
to  the  different  stations  on  its  line  in  St.  Louis,  Missouri.  This  it  is 
prohibited  from  doing  under  the  decree. 

"Another  illustration :  Many  factories  are  located  upon  the  Termi- 
nal Association's  tracks  on  both  sides  of  the  Misslssii^  River. 
Under  this  order  the  defendant,  Ter*  [198]  minal  Association,  would 
be  restrained  from  accepting  either  raw  material  or  finished  prod- 
ucts shipped  from  one  such  factory  to  aonther,  althoui^  it  could, 
with  great  convenience  to  the  public,  render  such  service." 

At  about  the  same  date  petitions  to  be  allowed  to  inter- 
vene were  filed  on  behalf  of  the  Evens  &  Howard  Fire  Brick 
Company,  Union  Sand  &  Material  Company,  and  fifty-three 
others,  all  based  upon  the  ground  that  the  petitioners  would 
suffer  great  injury  by  the  serious  loss  occasioned  to  their 
business  or  the  destruction  thereof  which  would  arise  from 
forbidding  the  Terminal  Company  to  engage  in  transporta- 
tion moving  exclusively  from  one  point  on  its  line  to  another 
point  on  its  line.  Some  of  these  petitions  alleged  that  the 
raw  material  was  prepared  at  oi^e  point  and  the  manu- 
factured product  made  by  using  the  raw  material  at  another, 
and  that  consequently  an  impossibility  of  continuing  busi- 
ness would  result  from  the  inability  to  transport  from  one 
place  to  another.  All  these  petitions  prayed  a  modification 
of  the  order  so  as  to  make  it  clear  that  it  did  not  forbid  the 
Terminal  Company  as  an  incident  to  its  purely  terminal 
business  to  carry  on  the  business  in  question.  On  June  20 
the  petition  of  the  Terminal  Company  to  modify  and  the 
petitions  of  the  various  parties  to  be  allowed  to  intervene 
and  praying  a  modification  came  on  for  hearing,  the  United 
States  opposing  the  allowance  of  all.  In  support  of  its 
petition  affidavits  were  filed  by  the  Terminal  Company  show- 
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ing  the  moVenmit  of  many  thousands  of  cars  annually  in 
the  business  referred  to  and  giving  the  names  of  very  many 
of  those  concerned  in  the  movement  The  prayer  of  the 
Terminal  Company  for  a  modification  was  refused  without 
passing  on  its  merits,  the  court  expressly  holding  that  it  had 
no  jurisdiction  to  do  so,  as  the  previous  appeal  taken  by  the 
United  States  from  the  final  decree  had  transferred  the  case 
to  this  court.  The  petitions  of  intervention  of  the  other 
parties  over  the  objection  of  the  United  States  [199]  were 
permitted  to  be  filed,  but  after  filing,  the  prayer  to  modify 
was  also  in  each  of  said  cases  denied  on  the  ground  that  the 
court  was  without  jurisdiction  because  of  the  appeal  taken 
by  the  United  States.  From  this  decree  all  the  defendants 
to  the  original  suit  appealed,  and  the  record  referred  to  in 
the  caption  as  No.  572  is  the  one  embracing  such  appeaL 

In  this  court  the  Evans  *  Howard  Fire  Brick  Com- 
pany and  the  Union  Sand  &  Material  Company  have  filed 
a  petition  praying  leave  to  be  allowed  here  to  intervene 
to  ask  a  modification  of  the  decree  so  as  to  make  it  clear 
that  it  does  not  forbid  the  Terminal  Company  from  en- 
gaging as  an  incident  to  its  terminal  business  in  trans- 
portation movements  beginning  and  terminating  exclu- 
sively on  its  own  lines,  the  prayer  being  supported  by 
statements  concerning  the  situation  and  the  alleged  injury 
which  would  be  suffered  by  prohibiting  such  business  as 
set  out  in  the  petitions  to  intervene  and  modify  filed  in  the 
court  below. 

The  challenge  by  the  United  States  of  the  right  to  hear 
the  intervening  petitioners  is  without  merit,  since,  even 
although  the  petitioners  were  not  parties,  they  are  entitled 
to  be  originally  heard  concerning  the  settlement  of  the 
decree  in  so  far  as  it  might  operate  prejudicially  to  their 
rights. 

A  motion  made  by  the  United  States  to  dismiss  the  ap- 
peal taken  by  the  defendants  in  No.  572  is  also  without 
merit.  The  duty  of  the  court  below  was  but  to  execute 
the  mandate  of  this  court,  and  every  controversy  between 
the  parties  concerning  the  discharge  by  the  court  below  of 
its  duty  was  open  tor  this  court  to  examine  either  originally, 
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if  essenlial,  or  83  (he  result  of  an  appeal  by  one  of  the 
parties,  or  by  way  of  assertions  of  right  made  by  the  other 
party  as  an  appellee  even  in  the  absence  of  a  cross  appeal — 
a  result  inevitably  arising  from  the  fact  that  both  parties, 
so  far  as  the  settlement  of  the  decree  [200]  of  this  court 
was  concerned,  were  in  this  court  and  oidowed  with  the 
capacity  to  invoke  its  action  for  the  prq;)er  shaping  and 
execution  of  the  decree,  either  by  ori^al  proceeding  or  in 
any  other  appropriate  form.  Perkins  v«  Foumiquet^  14 
How.  828;  Re  Sanford  Fork  (&  Tool  Co.,  160  U.  S-  247; 
In  re  Potts^  166  U.  S.  263.  As  under  these  conditions  the 
dismissal  of  the  appeal  would  in  no  way  limit  the  power 
and  duty  to  pass  upon  the  questions  raised  on  the  appeal, 
we  think  the  motion  to  dismiss  ought  not  to  prevail,  and 
that  the  better  practice  is  to  corisolidate  the  appeal  of 
the  defendants  in  No.  572  with  the  appeal  taken  by  the 
United  States  in  Na  462  and  treat  the  cases  as  one  for  the 
purposes  of  settling  the  questions  raised  by  both  parties. 
In  doing  this  we  shall  also  dispose  of  the  contentions  aris- 
ing on  the  petition  of  intervention,  since  the  right  to 
modify  the  decree  which  the  intervenors  assert  is  precisely 
coterminous  with  the  claim  made  by  the  defendan^ts  to 
modify.  In  saying  this  we  do  not  overlook  a  contention 
of  the  defendants  with  which  the  intervenors  are  not  con- 
cerned as  to  error  committed  in  qualifying  the  defendants 
as  an  illegal  combination,  although  by  complying  with  the 
requirements  exacted  by  the  decisicm  of  this  court  they 
were  no  longer  subject  to  be  so  qualified.  But  we  treat 
that  subject  as  not  in  controversy,  because  we  are  of  the 
opinion  that  the  contention  concerning  it  rests  upon  a 
wholly  imwarranted  criticism  of  a  mere  form  of  expres- 
sion in  the  decree,  unwarranted  because  on  its  face  the 
decree  unmistakably  demonstrates  the  contention  to  be  abso- 
lutely devoid  of  all  merit. 

The  errors  of  which  the  United  States  complains  are 
stated  in  ten  propositions,  but  if  consideration  of  the  sub- 
ject embraced  in  the  ninth  be  postponed  to  be  disposed  of 
in  connection  with  the  complaint  of  the  defendants  as  to 
the  right  to  a  modification  of  the  first  paragraph  of  the 
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decree  because  of  the  influence  which  the  reaaoning  ap- 
plicable to  the  one  will  have  on  the  odier,  we  think  every 
[201]  possible  contention  embraced  in  the  assignments  may 
be  briefly  disposed  of  by  a  few  general  considerations  com- 
mon to  Uiem  all. 

To  afford  an  opportunity  for  the  making  of  the  necessary 
agreements  and  contracts  curing  the  vices  which  the 
decisions  of  this  court  found  to  exist  in  the  organization 
of  the  Terminal  Cmnpany  and  to  the  end  that  when  so 
made  clean  the  company  might  continue  its  existence  and 
operations  subject  to  the  safeguards  provided  in  the  opin- 
ion of  this  court,  it  was  commanded  by  the  mandate  that 
the  case  be  ^^  remanded  to  the  District  Court,  with  direc- 
tions that  a  decree  be  there  entered  directing  the  parties 
to  submit  to  the  court,  within  ninety  days  after  receipt  of 
mandate,  a  plan  for  the  reorganization  of  the  contract  be- 
tween the  fourteen  defendant  railroad  companies  and  the 
Terminal  Company,  which  we  have  pointed  out  as  bring- 
ing the  combination  within  the  inhibition  of  the  statute"; 
this  being  followed  by  a  statement  of  what  was  required 
embraced  under  seven  general  headings  which  are  in  the 
margin,*  followed  by  the  direction  that  "  Upon  [202]  f ail- 

•  "  First  By  proTlding  for  the  admission  of  any  existing  or  future 
railroad  to  Joint  ownership  and  control  of  the  combined  terminal  prop- 
erties, upon  such  just  and  reasonable  terms  as  shall  place  such  apply- 
ing company  upon  a  plane  of  equality  in  respect  of  benefits  and  bur- 
dens with  the  present  proprietary  companies. 

"  Second.  Such  plan  of  reorganization  must  also  provide  definitely 
for  the  use  of  the  terminal  faculties  by  any  other  railroad  not  electing 
to  become  a  Joint  owner,  upon  such  Just  and  reasonable  terms  and 
regulations  as  will,  In  respect  of  use,  character,  and  cost  of  service, 
place  every  such  company  upon  as  nearly  an  equal  plane  as  may  be 
with  respect  to  expenses  and  diarges  as  that  occupied  by  the  pro- 
prietary companies, 

"Third.  By  eliminating  from  the  present  agreement  between  the 
Terminal  Company  and  the  proprietary  companies  any  provision 
which  restricts  any  such  company  to  the  use  of  the  facilities  of  the 
Terminal  Company. 

**  Fourth.  By  providing  for  the  complete  abolition  of  the  existing 
practice  of  bilUng  to  East  St  Louis,  or  other  Junction  points*  and 
then  rebUling  trafiSc  destined  to  St.  Louis,  or  to  points  beyond. 

"Fifth.  By  providing  for  the  abolition  of  any  special  or  so-called 
arbitrary  diarge  for  the  use  of  the  terminal  fiicUitles  In  respect  of 
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ore  of  the  parties  to  come  to  an  ngreement  whieh  is  in  sub- 
stantial acccNrd  with  this  (pinion  and  decree,  the  court  will, 
after  hearing  the  parties  *  *  *^  dissolve  the  combina- 
tion. The  contention  of  the  United  States,  which  is  funda- 
mental in  the  sense  that  it  is  invcdved  in  or  at  least  giyes 
color  to  all  the  propositions  insisted  upon,  is  that  the  court 
below  should  have  directly  proceeded  to  apply  the  sanction 
stated  in  the  mandate  in  disregard  of  all  its  other  direc- 
tions because  the  combination  had  so  failed  to  comply  with 
such  other  requirements  as  not  to  be  entitled  to  the  benefits 
which  would  have  arisen  from  complying  with  them  and 
therefore  had  subjected  itself  to  immediate  dissolution  as 
an  illegal  combination.  The  premise  is  that  the  word  ^^  par- 
ties ^'  in  the  mandate  embraced  not  s(dely  the  parties  to  the 
combination  but  the  parties  to  the  suit  and  therefore  in- 
cluded the  United  States.  From  this  the  argument  pro- 
ceeds that  as  below  neither  for  the  purposes  of  the  inter- 
locutory decree  nor  in  any  other  step  was  the  United  States 
invited  to  become  [208]  one  of  the  parties  Altering  into 
contracts  or  agreements  for  the  purpose  of  curing  the  de- 
fects, therefore  there  was  a  disregard  of  the  condition 
precedent  to  the  right  to  remove  the  defects,  and  the  duty 
to  apply  the  penalty  of  diss(dntion  auUmiatically  arose. 
But  this  argument  even  upon  the  assumption  of  ambiguity 
in  the  text  assumes  that  this  court  recognized  that  there 

traffic  originating  within  the  so-called  one  hnndred  mile  area  that 
is  not  equally  and  in  like  manner  applied  in  respect  of  all  other  traffic 
of  a  like  character  originating  outside  of  that  area. 

"  Sixth.  By  providing  that  any  disagreement  between  any  com- 
pany applying  to  become  a  Joint  owner  or  user  as  herein  provided  for 
and  the  Terminal  or  proprietary  companies  which  shall  arise  after 
a  final  decree  in  this  cause,  may  be  submitted  to  the  Diatrict  Oourt, 
upon  a  petition  filed  in  this  cause,  subject  to  revlerw  by  appeal  in  the 
usual  manner. 

**  Seventh.  To  avoid  any  possible  misapprehension,  the  decree  should 
also  contain  a  provision  that  nothing  therein  shaU  be  taken  to  affect 
In  any  wise  or  at  any  time  th^  power  of  the  Interstate  Oommerce  Com- 
mission  ovor  the  rates  to  be  charged  by  the  Terminal  Oompany,  or  the 
mode  of  bilUng  traffic  passiiig  over  its  Hues,  or  the  establishing  of 
Joint  through  rates  or  routes  over  its  lines,  or  any  othw  power  con- 
ferred by  law  upon  such  commission." 
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was  a  right  to  cure  the  delects  bnt  deprived  of  tXL  power 
to  do  so  bj  subjecting  the  exerdse  of  the  right  to  a  condi- 
tion wholly  beyond  the  will  of  the  parties  to  the  combina- 
tion. Hiere  is,  however,  not  the  sli^test  ambiguity  in 
the  mandate  giving  support  to  the  consequences  deduced 
from  it,  as  the  parties  referred  to  plainly  embrace  only  the 
parties  to  the  agreement  from  which  the  combination  re- 
salted  aad  directed  them  to  become  parties  to  the  new 
agreement  required  to  make  the  combination  legal  by  re- 
moving the  illegal  clauses.  That  this  was  the  purpose  of 
the  decision  so  plainly  results  from  the  opinion  and  man- 
date as  to  leave  no  room  for  dispute  to  the  contrary.  But 
if  there  were  any  opening  for  controversy,  the  meaning  of 
the  mandate  has  been  previously  so  expUoitly  pointed  out 
in  this  case  as  to  conclude  the  question.  Thus  in  passing 
upon  the  applioaticm  for  prohibiti<m  made  by  the  United 
States  to  restrain  the  conduct  of  the  proceedings  to  enforce 
the  mandate  in.  a  district  court  presided  over  by  a  district 
judge  the  nature  of  the  duty  involved  in  enforcing  the  man- 
date arose  for  decision,  said  it  was  said: 

"Whfle  it  is  true  tbat  tbe  mandate  of  this  court  gave  certain 
speeifle  directioBS  as  to  the  scope  and  <diaracter  of  the  decree  to  be 
ealawd,  if  afDcwdtd  an  opportanlty  to  the  defmdants  to  submit  a 
l4an  in  ord^  to  carry  out  the  decree  and  gave  to  the  United  States 
an  opportunity  to  be  heard  in  opposition  to  that  plan,  and  left  to 
the  court  a  serious  and  important  duty  to  be  discharged  in  any 
eTent,  and  especially  in  case  of  controversy  on  the  subject'*  (226 
U.  S^  Mupra,  p.  425.) 

[204]  The  want  of  foundation  for  the  proposition  relied 
upon  disposes  of  all  the  assigned  errors  except  the  one  the 
consideration  of  which  we  previously  postponed  because 
they  all  in  a  greater  or  less  degree  depend  upon  such  propo- 
rtion, and  to  the  extent  that  they  do  not,  they  are  de- 
void of  all  merit  for  the  following  reasons:  (a)  Because 
the  interlocutory  decree  was  in  strict  compliance  with  the 
mandate;  (b)  because  the  contracts  and  agreements  exe- 
cuted by  the  parties  to  remove  the  causes  of  illegality  and 
which  were  approved  by  tiie  court  were  adequate  for  that 
purpose;  (c)  because  when  the  conception  that  the  Oovem- 
ment  was  a  party  upon  whom  rested  the  responsibility  of 
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agreeing  to  contracts  modifying  the  terms  of  the  combina- 
tion is  put  out  of  view,  we  are  of  opinion  there  is  no  merit 
in  tiie  contention  that  certain  forms  of  proposed  contracts 
submitted  for  approval  by  the  Government  should  have 
been  sanctioned  by  the  court,  as  such  contracts  were 
wholly  unnecessary  in  view  of  the  sufficiency  of  those  exe- 
cuted by  the  parties  and  which  were  approved;  (d)  be- 
cause after  a  careful  scrutiny  of  the  record  we  are  of  the 
opinion  that  in  every  material  step  taken  by  the  court  bekw 
concerning  both  the  interlocutory  and  final  decree  ample 
opportunity  was  afforded  to  all  the  parties  to  be  heard, 
careful  consideration  was  evidently  given  to  the  matters 
to  be  decided,  and  a  full  compliance  both  in  form  and 
substance  with  the  mandate  resulted  from  the  final  decree 
unless  error  inheres  in  the  two  propositions,  urged,  one  by 
die  defendants  and  the  other  by  the  United  States,  which 
we  now  come  to  dispose  of. 

It  may  not  be  disputed  that  the  clause  of  the  first  para- 
graph of  the  decree  which  is  in  the  margin*  pointing 
[805]  out  the  character  of  the  business  which  the  Terminal 

*  "  1.  The  Terminal  Railroad  Association  of  St  Louis  is  an  unlawful 
combination  contrary  to  the  Anti-Trust  Act  of  July  2,  1890  (26  Stat 
209),  when  it  and  the  various  bridge  and  terminal  companies  compos- 
ing it  are  operated  as  railroad  transportation  companies.  The  com- 
bination may,  however,  exist  and  coatinue  as  a  lawful  mdAcatioo  of 
terminal  faciUties  vo90  abandoning  all  (^)erating  methods  and  charges 
as  and  for  railroad  transportation  and  confining  Itself  to  the  trans- 
action of  a  terminal  business,  such  as  supplying  and  operating  facili- 
ties for  the  interchange  of  traffic  between  railroads  and  to  assist  in 
the  collecting  and  distributing  of  traffic  for  the  carrier  companies, 
switching,  storage,  and  the  like,  and  modifying  Its  eantracts  aa  herrtn 
specified. 

"An  election  having  been  made  to  continue  the  combination  for 
terminal  purposes,  the  defendants  are  therefore  perpetually  enjoined 
from  in  any  wise  managing  or  conducting  the  said  Terminal  Rail- 
road Association  or  any  of  its  constituent  companies  and  from  oper- 
atiilg  any  of  the  properties  belonging  to  It  or  Its  coaadtuents  otber- 
wlM  than  aa  terminal  facUltlBS  fsr  the  railroad  ccMpaoIes  using  the 
■am^  and  from  making. char gefi  otti^rwiae  than  for  and  according  to 
the  nature  of  the  servtoa  so  lawfully  authorized  to  be  rendered." 
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Company  as  reorganized  was  authorized  to  pursue  is  sus- 
ceptible of  the  construction  that  the  right  was  excluded  to 
do  anything  but  a  terminal  business  in  the  narrow  sense 
and  therefore  did  not  permit  the  company  to  carry  on  as 
ancillary  to  its  terminal  business  a  transportation  business 
even  although  originating  and  terminating  on  its  lines. 
This  being  true,  we  are  of  opinion,  despite  the  contentions 
of  the  United  States  to  the  contrary,  that  the  provision  in 
the  decree  on  that  subject  did  not  give  proper  effect  to  the 
mandate  of  this  court  and  should  be  qualified  so  as  to  recog- 
nize the  ri^t  to  do  in  connection  with  the  terminal  busi- 
ness proper  such  transportation  business  as  originates  and 
terminates  on  the  lines  of  the  Terminal  Company  for  the 
following  reasons:  Because  not  to  so  decide  would  lead  in- 
evitably to  the  conclusion  that  the  decision  of  this  court 
contemplated  safeguarding  one  public  interest  by  destroy- 
ing another  and  in  effect  proposed  making  the  movement 
of  transportation  freer  in  some  channels  by  absolutely  ob- 
structing all  possibility  of  its  flow  in  others;  and  moreover 
because  it  assumes  that  the  decision  proposed  to  cure  the 
defects  in  the  organization  of  the  combination  which  caused 
it  to  be  in  conflict  with  [206]  the  Anti-Trust  Act  by  com- 
manding the  abstention  from  the  prosecution  of  business 
which  otherwise  under  the  law  there  would  have  been  a 
duty  to  carry  on,  thus  virtually  seeking  to  remove  one  cause 
of  Ulegality  in  a  combination  by  substituting  another.  The 
contention  that  the  Terminal  Company  and  the  combina- 
tion which  it  embodied  was  not  dissolved  and  was  per- 
mitted to  continue  in  business  solely  because  if  allowed  to 
continue  it  would  be  obliged  to  confine  itself  to  terminal 
business  in  the  strict  sense  and  therefore  should  not  be  per- 
mitted to  now  do  other  than  purely  terminal  work  rests 
upon  a  misapprehension  of  the  conditions.  The  suit  to  dis- 
solve was  largely  defended  upon  the  ground  that  the  com- 
bination was  formed  for  terminal  purposes  and  that  to 
combine  for  the  purpose  of  obtaining  facilities  of  that  char- 
acter was  not  in  conflict  with  the  Anti-Trust  Act.  In  dis- 
posing of  the  case  the  correctness  of  this  contention  in  the 
abstract  was  conceded  but  as  it  was  found  that  the  geo- 
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graphical  situation,  the  area  over  which  the  Terminal  Com- 
pany operated  and  the  business  which  it  carried  on,  in  other 
words  its  general  enyironment,  tcck  it  out  of  the  conceded 
abstract  general  rule,  it  was  decided  that  the  combination 
if  it  wished  to  continue  in  business  must  execute  certain 
agreements  for  the  benefit  of  the  public  modifying  the 
terms  under  which  it  was  organized.  The  proposition 
therefore  now  is  that  although  the  duty  to  execute  agree- 
ments arose  and  its  performance  was  compelled  because  the 
Terminal  Company  was  not  to  be  dealt  with  in  the  light, 
abstractly  speaking,  of  a  strictly  terminal  organization, 
nevertheless  upon  the  execution  of  the  agreem^its  its  rights 
are  to  be  measured  upon  the  contrary  assumption.  As  these 
con^derations  in  our  opinion  demonstrate  that  the  decree 
should  be  modified  by  permitting  the  carrying  on  by  the 
company  as  incidental  to  its  terminal  basineBs  of  a  trans- 
portation business  originating  exclusively  on  its  own  line 
moving  thereon  and  terminating  [807]  thereon,  a  direc- 
tion to  modify  the  decree  in  that  respect  must  necessarily 
follow. 

The  subject  of  the  ninth  assignment  of  errors,  upon  which 
the  United  States  most  relies,  relates  to  the  fiftii  clause  in  the 
mandate  containing  a  direction  for  the  ^^  abolition  of  any 
special  or  so-called  arbitrary  charge  for  the  use  of  the  ter- 
minal facilities  in  respect  of  traffic  originating  within  the 
so-called  100-mile  area,  that  is  not  equally  and  in  like  man- 
ner applied  in  respect  of  all  other  traffic  of  a  like  character 
originating  outside  of  that  area." 

As  the  court  below  on  this  subject  did  nothing  more  than 
embody  in  its  decree  the  provision  of  the  mandate,  the  con- 
tention is  that  error  was  committed  because  the  decree  failed 
to  expound  the  language  of  the  mandate.  Indeed  in  the 
argument  it  was  insisted  that  to  properly  give  effect  to  the 
mandate  there  should  have  been  inserted  in  the  decree  an 
express  provision  absolutely  controlling  or  regulating  for 
the  future  charges  which  the  Terminal  Company  might 
make.  But  to  have  given  effect  to  this  view  would  have 
caused  the  decree  to  be  plainly  repugnant  to  the  provisions 
of  the  act  to  regulate  commerce  and  contrary  to  the  exercise 
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by  the  State  authorities  of  their  power  oyer  charges  of  the 
Terminal  Company  in  so  far  as  the  jurisdiction  of  such 
authorities  may  have  extended^  The  flagrant  repugnancy 
to  the  act  to  regulate  commerce  which  would  have  resulted 
if  the  decree  as  ashed  had  been  granted  will  become  more 
manifest  when  it  is  ccmsidered  that  the  insist^ice  was,  as 
pointed  out  by  the  court  below  in  its  opinion,  that  there 
diould  have  been  a  provision  in  substance  so  fixing  and  per- 
petuating for  the  future  rates  on  traffic  coming  into  East 
St.  Louis  from  the  zone  mentioned  in  the  mandate  as  to  com- 
pel the  commodities  transported  to  East  St.  Louis  to  be 
carried  from  there  across  the  river  to  their  point  of  destina- 
tion in  St  Louis  without  any  transportation  charge  what- 
ever— ^a  direction  whidi  it  is  apparent  would  have  [808]  in- 
volved, if  given,  a  disregard  not  cmly  of  all  the  regulations 
concerning  rates  established  under  the  act  to  regulate  com- 
merce, but  also,  it  may  be,  the  prohibitions  of  that  act  con- 
cerning preference  and  discrimination.  This  condition  is 
not  escaped  by  the  suggestion  that  such  limitations  if  im- 
posed would  not  have  been  in  substance  repugnant  to  the 
act  to  regulate  commerce  since,  as  the  rate  from  which  the 
rqmgaancy  would  arise  would  only  apply  to  business  done 
by  the  combination,  and  as  the  combination  would  have  to 
be  dissolved  because  of  the  repugnancy,  therefore  the  re- 
pugnancy would  cease  to  exist  from  the  very  fact  that  it 
arose.  But  this  argument  only  restates  the  contention  con- 
cerning another  aspect  of  the  case  which  we  have  previously 
disposed  of  and  serves  to  emphasize  the  view  that  it  is  im- 
possible to  conceive  that  the  decision  of  this  court  recognized 
the  right  of  the  Terminal  Company  to  continue  to  exist  pro- 
vided certain  features  in  its  organization  which  were  in  con- 
flict with  the  Anti-Trust  Act  were  removed,  and  yet  at  the 
same  time  provided  that  when  sudi  features  were  removed 
the  right  to  continue  should  be  lost  by  the  fact  of  its  exercise. 
The  particular  expression  of  disapproval  of  the  form  of 
rate  stated  in  the  clause  k^lied  upon  could  only  have  beoi 
based  upon  one  of  two  conc^ytions:  First,  the  intention  if 
such  a  charge  was  attempted  to  be  exacted  under  tiie  future 
operation  of  the  company  which  was  permitted,  to  lay  down 
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a  rul6  forbidding  sadi  a  charge  in  the  future  by  the  Terminal 
Company  and  thereby  expretssing  an  opinion  upon  and  con- 
trolling a  subject  plainly  beycmd  the  primary  sphere  of  the 
judical  power  and  exclusively  within  the  original  cognizance 
of  the  Interstate  Commerce  Commissicm  under  the  terms  of 
the  act  to  regulate  commerce;  or  second,  as  there  was  con- 
tention in  the  record  as  to  whether  sudi  a  form  of  rate  was 
charged,  and  if  it  was,  as  to  its  legality,  the  expressions  on 
that  subject  were  used  only  to  exclude  all  inference  that  the 
[209]  judicial  recognition  of  the  right  of  the  Terminal  Com- 
pany to  continue  in  business  on  compliance  with  exactions 
whidi  were  required  carried  with  it  an  implication  of  ap- 
proval also  to  continue  to  exact  the  rate  in  question  if  it 
was  being  exacted,  thus  excluding  all  room  for  the  contention 
that  the  provisions  of  the  act  to  reguk/te  commeroe  were  in 
any  way  interfered  with.  That  the  expressions  relied  upon 
did  not  have  the  first  meaning  and  therefore  solely  had  the 
second,  so  clearly  results  from  the  context  of  the  mandate; 
that  is,  from  its  seventh  paragraph,  as  to  need  no  further 
consideration  of  the  subject    The  clause  is  as  follows: 

**  Seventh.  To  avoid  any  possible  misapprehension,  the  decree 
should  also  contain  a  provision  that  nothing  therein  shall  be  taken 
to  affect  in  any  wise  or  at  any  time  the  power  of  the  Interstate  Com- 
merce Oonmiisslon  over  the  rates  to  be  charged  by  the  terminal  com- 
pany, or  the  mode  of  billing  traffic  passing  over  its  lines,  or  the 
establishing  of  Joint  through  rates  or  routes  over  its  lines,  or  any 
other  power  conferred  by  law  upon  such  commission." 

Comprehensively  considering  and  once  again  weighing 
all  the  contentions  pressed  upon  us  by  the  United  States,, 
we  are  of  the  opinion  they  all  in  last  analysis  rest  upon  the 
following  contradictory  assumptions:  (a)  That  the  de- 
cision of  this  court  destroyed  one  set  of  public  rights  upon 
the  theory  of  protecting  another  set;  (b)  that  it  proposed 
to  correct  an  abuse  of  one  statute  by  conferring  authority 
to  violate  another;  (c)  that  while  exerting  the  authority 
of  enforcing  one  statute  the  power  was  assumed  of  setting 
aside  the  provisions  of  another  statute.  On  the  contrary, 
when  the  confusion  upon  which  these  views  rest  is  disre- 
garded, we  are  of  the  opinion  that  the  decision  involved  none 
of  these  contrarieties  or  conflicts,  since  in  the  public  interest 
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and  to  open  wide  the  avemues  of  conimeroe  and  make  than 
free  to  the  enjoyment  of  all  it  commanded  the  correction  of 
conditions  impeding  that  result  and  [210]  which  were  in 
conflict  with  the  Anti-Trust  Act,  thus  bringing  the  assailed 
combination  under  the  law  of  the  land  and  leaving  it  to  be 
controlled  by  such  law. 

It  follows  from  what  we  have  said  that  the  decree  below 
giving  effect  to  the  mandate  of  this  court  will  be  modified 
so  as  to  recognize  the  right  of  the  Terminal  Company  as 
an  accessory  to  its  strictly  terminal  business  to  carry  on 
transportation  as  to  business  exclusively  originating  on  its 
lines,  exclusively  moving  thereon  and  exclusively  intended 
for  delivery  on  the  same,  and  in  other  respects  the  decree 
will  be  affirmed. 

Modified  and  affirmed. 

Mr.  Justice  Holmes  and  Mr.  Justice  McItexKOiiM  took  no 
part  in  the  decision  of  this  case. 


STBOUT  V.  XJNITED  SHOE  MACHINERY  CO. 
ET  AL.« 

(District  Court,  D.  Massachusetts.    March  30,  1912.) 

[195  Fed.  Rep..  313.] 

MoiropouES  (I  28) — ^Actions  fob  Damages  by  Ck>MBiNATioNS — 
Plbaoinqh — SumciKNCY. — ^A  declaration,  which  alleges  that  de- 
fendant corporatiOB  was  formed  to  suppress  competition  in  shoe 
machinery,  that,  in  pursuance  of  the  plan,  it  and  its  officers,  co- 
defendants,  acted  in  combination  and  conspiracy  in  restraint  of 
plaintilTs  trade;  that  the  trade  to  be  restrained  was  Interstate; 
that  enumerated  things  were  done  by  the  corporation  and  its  officers 
to  attain  such  restraint  of  plaintiff's  trade;  that  ther^y  competi- 
tion was  destroyed  and  the  monopoly  of  the  corporation  sustained ; 
and  that  plaintifTs  property  and  business  were  injured  thereby, 
states  a  cause  of  action  under  Sherman  Anti-Trust  Act  (act  Gong. 
July  2, 1890,  c.  647.  I  7,  26  Stat,  210  [U.  S.  CJomp.  St,  1901,  p.  3203] ), 
authorizing  any  person  Injured  in  his  business  or  property  by  any 


•For  later  opinions  (202  Fed.  602),  see  po9t,  page  5i0;  (208  Fed., 
646),  see  po9t,  page  544. 
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person  or  corporation,  by  reason  of  anything  forbidden  in  the  act, 
to  sue  therefbr  in  the  Federal  Circuit  Oonrt  in  the  district  in  wtiich 
defendant  resides  or  is  foond.* 

[Ed.  Note.— For  other  cases,  see  Monop(^e8,  Cent  Dig.  i  18; 
Dec.  Dig.,  i  28.1 

PUBADINO      (117)  —  JlTBISDIcnOH  —  FSDEftAL      Ck>X»T8  —  PUADHIOB. — 

Where  tlie  question  relates  to  the  Jurisdiction  of  Federal  covrts 
under  a  Federal  statute,  the  averments  of  the  pleadings  purporting 
to  give  jurisdiction  must  be  positive,  and  argumentative  inferences 
are  insufScient 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.,  if  88,  41, 
850;  Dec  Dig.,  I  17.] 
MoNOPOUEs  (f  28) — OiviL  AonoRS — STATuns.^-The  remedy  given 
by  the  Sherman  Anti-Trust  Act  (act  (>>ng.  July  2,  1890,  c.  647. 
f  7,  26  Stat,  210  [U.  S.  Ck)mp.  St,  1901,  p.  3202]).  authorizing  an 
action  for  threefold  damages,  sustained  by  any  person  injured  in 
consequence  of  any  act  forbidden  or  declared  to  be  unlawful  by  the 
act  i«  a  civil  remedy  for  private  injury,  compensatory  in  its  pur- 
pose  and  effect  and  the  threefold  danuiges  recoverable  are  exem- 
plary damages. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Oent  Dig.,  i  18; 
Dec.  Dig.  f  28.] 
[814]  CouBTs  (J  264) — Right  to  Sin&— Jubisdiction.— A  mere  chan- 
cery receiver,  having  no  title  to  the  assets  or  to  the  claim  sued  on, 
cannot  maintain  an  action  in  the  Federal  courts  in  a  Jurisdictioo 
other  than  that  in  wMch  he  was  appointed. 

[Ed.  Nota— For  other  cases,  see  (Courts,  Ont  Dig.  i  801;  Dec. 
Dig.  i  264.] 

Actions  by  or  against  receivers  of  Federal  courts,  see  note  to 
J.  I.  Case  Plow  Works  v.  Finks,  26  C.  C.  A.  49.] 
Oobporations  (I  560) — Right  to  Sue— Jtjbismction.^-A  receiver  of 
a  corporation  who  is  a  successor  in  title  of  the  corporation  may 
sue  in  a  foreign  Juris^otion. 

[Ed.  Note.— For  other  cases,  see  O>rporations,  (3ent.  Dig.  H  2258- 
2260,  2262;  Dec.  Dig.  I  560.] 
Ck>RPORATiONs  (J  560) — ^Tbustees  on  Dissolution — Powiss. — ^A  trus- 
tee of  a  Maine  corporation,  appointed  in  proceedings  for  the  disso- 
lution of  the  corporation  under  Rev.  St  Me.  c»  47,  H  77-81,  89, 
providing  for  tlie  dissolution  of  corporations  and  the  appointment 
of  trustees,  is  vested  by  operation  of  law  with  the  title  of  the 
dissolved  corporation,  and  he  has  capacity  to  sue  in  a  foreign 
Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Orporations,  CJent  Dig.  H  2253- 
2260,  2262;  Dec.  Dig.  I  560.] 


•SyUabus  copyrighted,  1912,  by  West  Publishing  Company. 
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OHFOBATIOlfS     (f     560)— DlSaOLUnON—TBUBTKVB— POWB    TO    SXJE. — 

The  power  of  a  trustee  of  a  Maine  corporation,  appointed  under 
Rey.  St  Me.  c.  47.  U  77-81,  89,  in  proceedings  for  tlie  dissolution 
of  the  eorporatiOB,  is  not  affected  by  tlie  provision  giving  dissolved 
corporations  existence  for  tliree  years  to  prosecute  and  defend 
suits,  and  he  may  prosecute  suits  after  tlie  e3q;>iration  of  the  three 
years. 

(Bd.  Note. — ^For  other  cases,  see  Corporations,  Oent  Dig.  H  2253- 
2200,  2262;  Dea  Dig.  i  560.] 

At  Law.  Action  by  Charles  A.  Strout,  trustee  of  the 
Gk)ddu  Sons  Metal  Fastening  Company,  against  the  United 
Shoe  Machinery  Company  and  others.  Motion  to  dismiss 
denied,  and  plea  in  abatement  overruled. 

WhippUj  Sears  &  Ogden  and  Dunbar  <b  Raokemann^  for 
plaintiff. 

CooUdge  <6  Eighty  W.  H.  Coolidge^  and  C.  A.  Eighty 
specially,  for  defendants. 

Hale,  District  Judge.  This  case  now  comes  before  the 
court  upon  the  United  Shoe  Machinery  Company's  motion 
to  dismiss,  because  it  appears  upon  the  face  of  the  record 
that  the  court  has  no  jurisdiction;  and  upon  the  plea  in 
abatement  of  all  the  defendants,  raising  the  contention  that 
the  plaintiff  is  without  capacity  to  sue  in  this  jurisdiction. 

[1]  1.  In  the  motion  to  dismiss,  the  United  Shoe  Ma- 
chinery Company  urges  that  the  court  has  no  jurisdiction 
of  the  case,  for  the  reason,  appearing  upon  the  face  of  the 
record,  that  the  plaintiff  is  a  citizen  of  the  State  of  Maine, 
and  the  United  Shoe  Machinery  Company,  defendant,  is  a 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  New  Jersey ;  and  neither  the  plaintiff  nor  defendant 
is  a  citizen  of  the  State  of  Massachusetts. 

The  writ  shows  that  the  plaintiff  is  ^Charles  A.  Strout, 
as  he  is  the  duly  appointed  trustee  of  the  Ooddu  Sons 
Metal  Fastening  Company,  [S15]  and  a  citizen  of  the  State 
of  Maine.''  The  defendants  are  described  in  the  writ  as 
follows : 

"United  Shoe  Madiinery  Company,  a  corporation  duly  organized 
under  the  laws  of  the  SUte  of  New  Jers^,  and  a  citizen  of  the  State 
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of  New  Jeney,  haying  an  olBce  and  its  principal  place  of  Iraaineas  in 
Boston,  in  the  Ckmunonwealth  of  BCassachoaetts,  and  found  in  the 
district  of  Biassachusetts. 

**  Sidney  W.  Winslow,  of  Orleans,  in  the  county  of  Barnstable, 
Commonwealth  of  Massachusetts. 

"  George  W.  Brown  and  Edward  P.  Hurd,  both  of  Newton,  in  the 
county  of  Middlesex,  Commonwealth  of  Massachusetts. 

"  Said  Winslow,  Brown,  and  Hurd  being  severally  citizens  of  the 
Commonwealth  of  Massachusetts,  in  the  district  of  Massachusetts.'* 

The  amount  of  damages  claimed  is  $2,000,000. 

The  court,  then,  has  before  it  a  citizen  of  Maine  suing  a 
citizen  of  New  Jersey  in  a  civil  action,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Massa- 
chusetts. The  obvious  contention  is  raised  by  defendant 
that  in  any  ordinary  civil  action  a  citizen  of  New  Jersey 
cannot  be  called  to  answer  a  suit  by  a  citizen  of  the  State 
of  Maine  in  the  United  States  Court  for  the  District  of 
Massachusetts.  The  plaintiff  does  not  controvert  this  sug- 
gestion, but  says  that  the  action  is  brought  under  the  Sher- 
man Anti-Trust  Statute,  the  act  of  July  2,  1890,  c.  647,  26 
Stat.  209  (U.  S.  Comp.  St  1901,  p.  8200),  and  that  the 
declaration  clearly  presents  a  cause  of  action  under  section 
7  of  that  act,  which  provides  as  follows: 

''Any  person  who  shaU  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act  may  sue  therefor  in  any  Circuit 
Oourt  of  the  United  States  in  the  district  in  which  the  def^dant 
resides  or  U  found,  without  reqpect  to  the  amount  in  controversy, 
and  shall  recover  threefold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee." 

It  will  be  seen  that,  under  this  section,  without  respect 
to  the  amount  in  controversy,  such  action  may  be  brou^t  in 
the  district  in  which  the  defendant  resides  or  is  found. 
And  it  is  not  denied  that  the  defendants  in  the  case  at  bar 
are  found  in  the  district  of  Massachusetts.  It  is  contended, 
however,  that  the  declaration  does  not  clearly  show  that 
the  action  is  brought  under  the  Sherman  Anti-Trust  Act; 
that  it  does  not  sufficiently  appear  by  the  writ  and  declara- 
tion that  the  case  is  confined  to  an  action  under  this  statute; 
that  therefore  the  jurisdiction  of  the  court  does  not  affirma- 
tively appear;  and  that,  where  threefold  damages  are  sought 
5»— VW.4— 17 84 
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bj  Tirtne  of  the  elatuto,  the  declaration  most  state  a  case 
clearly  and  unequivocally  authorized  by  the  law.  The  sub- 
stance of  the  declaration  is  stated  sufficiently  for  the  pur- 
poses of  this  case  in  the  summary  given  by  the  defendant, 
as  follows: 

"That  the  Goddu  Sons  Metal  Fastening  Company  was  organized 
under  the  laws  of  the  State  of  Maine  as  a  corporation  in  1897«  for 
the  purpose  of  manufacturing  and  dealing  in  shoe  machinery.  That 
it  acquired  certain  patents  pertaining  to  shoe  machinery,  and  nade 
preiparation  to  place  on  the  market  throughout  the  United  States 
machines  constructed  under  Its  patents.  That  the  defendant  the 
United  Shoe  Machinery  Company  was  organized  on  February  7, 
1899,  under  the  laws  of  the  State  of  New  Jersey.  That  since  its 
organiaation  It  has  been  engaged  in  the  manufacture  of,  and  dealing 
Id,  shoe  [816]  maehinery  throughout  the  United  States  and  in 
foreign  countries.  That  upon  the  organization  of  the  United  Shoe 
Machinery  Company,  the  defendant  Wlnslow  became,  and  ever  since 
has  continued  to  be,  its  president,  a  director,  and  member  of  the 
executive  committee.  That  the  defendant  Brown  became  its  treas- 
urer, a  dinector,  and  member  of  the  executive  conunittee,  and  the 
defendant  Burd  became  assistant  treasurer,  a  director,  and  member 
at  the  executive  committee.  That  these  individual  defendants  down 
to  the  present  time  have  continued  to  exercise  the  management  and 
control  of  the  business  affairs  of  the  corporation. 

"That  the  United  Shoe  Madilnery  Company  was  formed  with  the 
Idea  of  suppressing  and  eHmlnathig  competitloiL  That  shortly 
after  the  fofmatioa  of  the  company  the  individual  defendants,  or 
flone  of  them»  entered  into  negotiations  vi^th  certain  stockholders 
ef  the  Goddu  Sons  Metal  Fastening  Company  for  the  purchase  of 
their  stock  by  the  United  Shoe  Machinery  Company.  That  as  a 
vesult  of  the  negotiations  the  United  Shoe  Biadiinary  Company  pur- 
diased  a  majority  of  the  stock  of  the  Goddu  Company,  thereby 
acquiring  control  and  management  of  the  corporation.  That  the 
United  Shoe  Machinery  Company  caused  to  be  elected  as  officers  of 
the  Goddu  0>mpany  its  own  iH*esldent,  the  defendant  Wlnslow,  as 
president  of  the  Goddu  Company;  its  own  treasurer,  the  defendant 
Btown,  aa  treasurer  of  the  Goddu  Company,  and  a  part  of  its  own  di- 
rectors, including  the  defendant  Hord,  aa  the  entire  board  of  directors 
of  the  Goddu  Company.  That  the  persons  so  elected  have  continued 
to  be  the  officers  of  the  Goddu  Company.  That  in  pursuance  of  the 
plan  and  purpose  to  suppress  and  eliminate  competition,  and  to 
support  and  protect  the  mooopoiy  of  the  United  Shoe  MacMneiy 
Cooipany,  ttie  United  Shoe  Machinery  Coa^may  and  tlie  individnal 
defendants,  in  combination  and  conspiracy  in  restraint  of  trade  and 
commerce  among  the  several  States  and  with  foreign  nations,  have 
coatroUed  the  management  of  the  Goddu  Company,   not  fbr  the 
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purpose  of  carrying  on  and  developing  the  baBiness  of  said  com- 
pany, but  for  the  purpose  of  preventing  the  said  company  from  doing 
basiness,  thereby  destroying  the  competition  of  said  company.  That 
they  have  declined  to  cause  the  company  to  make  any  use  of  its 
patents,  or  permit  it  to  do  business,  and  have  continuously  pre- 
vented it  from  engaging  in  business  so  that  the  assets  of  the  com- 
pany have  remained  Idle  and  become  wasted,  and  the  patents  and 
patent  rights  are  about  to  expire  and  have  become  practically 
worthless.  That  by  these  means  the  plan  of  the  United  Shoe  Ma- 
chinery (Company  and  the  individual  defendants  has  been  effected 
and  accomplished,  in  that  the  competition  of  the  Goddu  Company 
has  been  destroyed  and  the  monopoly  of  the  United  Shoe  Machinery 
GomfMiny  sustained.  That  thereby  the  Goddu  Company  has  been 
greatly  injured  in  its  business  and  property,  in  that  its  patents, 
patent  rights,  and  other  assets  have  been  rendered  worthless.  Where- 
fore the  plaintiff  Is  entitled  to  recover  from  the  defendant  threefold 
the  damages  by  him  sustained,  and  also  the  costs  of  this  suit,  includ- 
ing a  reasonable  attorney's  fee." 

It  is  contended  that  this  is  not  a  declaration  unmistak- 
ably under  the  Sherman  Act;  that  this  act  is  not  referred 
to;  and  the  presumption  is  that  the  cause  is  without  the 
jurisdiction  of  the  Federal  courts,  unless  the  contrary  affir- 
matively appears;  but  that  the  case  must  be  treated  as  one 
based  upon  diversity  of  citizenship;  and  that  therefore  it 
must  be  dismissed  as  to  the  United  Shoe  Machinery  Com- 
pany. Upon  examination  of  the  declaration,  it  is  found 
that  there  is  not  a  word  in  its  expressly  stating  that  the 
action  is  brought  under  the  Sherman  Anti- Trust  Act 
There  is  no  mention  of  the  act,  or  reference  to  it  in  distinct 
terms.  It  is  not  even  stated  that  the  defendant  became 
liable  by  force  of  the  act.  But  it  does  appear  from  the 
declaration  that  the  defendant  company  was  formed  with 
the  plan  of  suppressing  competition,  and  of  maintaining  a 
monopoly  of  the  shoe  machinery  business;  that  in  pur- 
suance of  such  plan  the  defendant  acted  [317]  in  combi- 
nation and  conspiracy  in  restraint  of  plaintiff's  trade ;  that 
the  trade  to  be  restrained  was  interstate;  that  certain  things 
were  done  by  the  defendants  to  attain  such  restraint  of  the 
plaintiff ^s  trade;  and  that  thereby  the  competition  of  the 
plaintiff  company  has  been  destroyed,  the  monopoly  of  the 
defendant  company  sustained,  and  the  plaintiff's  property 
and  business  injured.    I  see  no  need  of  restating  the  whole 
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of  the  declaration.  A  fair  reading  of  it  leaves  no  donhi 
that  the  action  was  brought  under  section  7  of  the  Sherman 
Act.  No  question  can  be  left  in  the  mind  of  the  court 
that  the  pleader  intended  to  state  a  case  under  that  section. 
This  is  so  clear  that  I  cannot  think  it  necessary  to  label  the 
declaration  as  one  brought  under  the  provisions  of  the 
Sherman  Act.  The  allegations  make  it  plain  that  the  action 
is  clearly  founded  upon  that  act,  and  upon  that  alone,  and 
that  no  common-law  remedy,  or  other  remedy  of  any  kind, 
is  sought. 

[2,  3]  The  doctrine  of  the  Federal  courts  is  unques- 
tionably that  in  matters  of  pleading  inferences  from  equiv- 
ocal and  uncertain  allegations  cannot  be  followed,  and  that, 
where  the  question  relates  to  jurisdiction,  argumentative 
inferences  are  not  sufficient  to  establish  jurisdiction.  The 
averments  must  be  positive;  and  the  court  cannot  retain 
jurisdiction  over  a  doubtful  record  to  say  whether  or  not 
the  intention  was  to  bring  the  case  under  a  specific  act. 
The  learned  counsel  for  the  defendants  have  called  atten- 
tion to  the  leading  cases  upon  this  subject.  The  court  in 
this  circuit  has  expressed  itself  clearly  in  Jenkins  v.  York 
Cliffs  Improvement  Company  (C.  C.)  110  Fed.  807.  But 
the  declaration  in  this  case  seems  to  me  to  be  perfectly 
clear.  The  averments  are  such  as  to  show  unequivocally 
that  the  action  is  brought  under  section  7  of  the  Sherman 
Law,  even  though  the  plaintiff  did  not  in  terms  mention 
that  statute.  This  was  not  necessary  so  long  as  the  allega- 
tions were  such  as  to  preclude  the  defendant  from  being 
misled,  and  to  prevent  the  plaintiff  from  urging  at  any 
later  stage  in  the  case  that  he  intended  merely  to  state  a 
common-law  action.  Section  7  of  the  Sherman  Law  is  so 
clear  and  plain  in  its  provisions  that  its  meaning  cannot 
be  uncertain.  It  is  not  in  its  nature  and  substance  a  penal 
action;  its  vindication  does  not  rest  with  the  State;  it  has 
been  held  repeatedly  to  be  a  civil  remedy  for  private  in- 
jury, compensatory  in  its  purpose  and  effect.  It  provides 
for  the  recovery  of  threefold  damages  sustained  by  the 
plaintiff,  which  are  held  to  be  exemplary  damages.  People^s 
Tobacco  Co.  v.  American  Tobacco  Co.^  170  Fed.  396,  95 
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C.  C.  A.  566;  Atlanta  v.  Chattanooga  Foundry  dk  Pipe 
Co.  (C.  C.)  101  Fed.  900;  Huntington  v.  AttriU^  146  U.  S. 
657,  13  Sup.  Ct  224,  36  L.  Ed.  1128;  Loe^De  y.  Lawlor^ 
208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  13  Ann 
Cas.  815. 

The  motion  to  dismiss  must  be  denied. 

[4-6]  2.  In  the  plea  in  abatement  the  defendants  raise 
the  contention  that  the  plaintiff  is  without  capacity  to  sue 
in  the  Federal  court  in  the  district  of  Massachusetts.  The 
facts  set  forth  in  the  plea  are  briefly  stated  by  the  learned 
counsel  for  the  defendant  in  his  brief.  They  are  as  fol- 
lows: 

"The  €k)ddu  Sons  Metal  Fastening  Company  was  a  corporation 
organized  under  the  laws  of  the  State  of  Maine  In  the  year  1897. 
On  the  7th  day  of  [S18]  January,  1905,  a  suit  in  equity  was  brought 
In  the  Supreme  Judicial  Court  for  the  State  of  Maine,  county  of 
Cumberland,  by  the  treasurer  of  the  c(>mpany,  pursuant  to  a  vote 
of  the  stockholders,  for  the  dissolution  of  said  company,  under 
authority  of  the  statutes  of  the  State  of  Maine,  providing  for  the 
Toluntary  dissolution  of  corporations. 

"On  February  17,  1905,  a  decree  was  entered  in  the  equity  suit 
dissolving  said  corporation,  the  decree  providing  that  '  the  defendant 
corporation,  knoWn  as  the  Ooddu  Sons  Metal  Fastening  Company, 
be,  and  the  same  hereby  is,  dissolved  as  and  from  the  date  of  tliis 
decree,'  and  by  the  same  decree  Robert  T.  Whitehouse,  of  Portland, 
was  appointed  trustee,  to  collect  by  suit  or  otherwise  aU  outstanding 
debts  or  claims  due  the  corporation,  and  to  take  possession  of  all 
effects,  property,  and  assets  of  every  name  and  nature  belonging  to 
the  corporation,  and  to  do  certain  other  acts  in  connection  with  the 
liquidation  of  the  company's  affairs.  As  set  for^  in  the  decree,  Mr. 
Whitehouse  qualified  as  trustee  by  giving  the  bond  required. 

"  On  July  19,  1911,  Mr.  Whitehouse  filed  a  petition  to  be  permitted 
to  resign  as  trustee,  and  on  July  19,  1911,  he  was  permitted  to  resign, 
and  a  further  decree  was  entered  appointing  Charles  A.  Strout,  the 
plaintiff,  as  successor  trustee. 

"The  decree  appointing  Charles  A.  Strout  was  practically  the 
same  as  the  one  appointing  Mr.  Whitehouse,  except  that  tho-e  was 
added  to  the  decree  provisions  that  'all  questions  not  hereby  dis- 
posed of  are  reserved  for  further  adjudication.*  And  'it  is  further 
ordered  that  this  decree  is  subject  to  such  further  orders  as  the 
court  may  from  time  to  time  see  fit,  end  that  said  trustee  or  any 
persons  in  interest  have  liberty  to  apply  to  this  court  at  any  time 
for  such  modification  of  this  order  as  they  may  be  advised.* " 
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The  appointment  of  the  plaintiff  as  trustee  was  made 
tmder  section  81  of  chapter  47  of  the  BeTised  Statutes  of 
Maine.  It  will  be  necessary  to  consider  the  following  sec- 
tions of  that  chapter,  relating  to  the  dissolution  of  corpo- 
rations: 

"Sec.  77.  Corporations,  whose  charters  erpire  or  are  otherwise 
terminated,  have  a  corporate  existence  for  three  years  thereafter; 
to  prosecute  and  defend  suits ;  to  setUe  and  dose  their  concerns ;  to 
dispose  of  their  property ;  and  to  divide  their  capitals. 

"  Sec.  78.  When  the  charter  of  a  corporation  expires  or  is  termi- 
nated, a  creditor  or  stockholder  may  apply  to  the  Supreme  Judicial 
Court,  which  may  appoint  one  or  more  trustees  to  talce  charge  of 
its  estate  and  effects,  with  power  to  collect  its  dehts,  and  prosecute 
and  d^end  suits  at  law ;  and  to  seU  and  convey  its  real  estate ;  and 
if  sold  at  auction,  the  same  notice  shaU  he  given  as  in  the  sale  of 
lands  of  corporations  on  execution.  The  court  has  Jurisdiction  in 
equity  of  all  proceedings  therein  and  may  make  such  orders  and 
decrees  and  issue  such  injunctions  as  are  necessary. 

"Sec.  79.  The  debts  of  the  corporation  shall  be  paid  in  full  by 
such  trustees  when  the  funds  are  sufficient;  when  not,  ratably  to 
those  creditors,  who  prove  their  debts,  as  the  law  provides,  or  as 
the  court  directs.  Any  balance  remaining  shall  be  distributed  among 
the  stockholders  or  their  legal  representatives  in  proportion  to  their 
interests. 

"Sec.  80.  Except  where  otherwise  provided  by  statute,  whenever 
at  any  meeting  of  its  stockholders,  legally  called  therefor,  such 
stockholders  vote  to  dissolve  such  corporation,  a  bill  in  equity 
against  the  same  for  dissolution  thereof  may  be  filed  by  any  ofQcer, 
Btijckholder.  or  creditor  in  the  Supreme  Judicial  Court,  in  the  countv 
in  which  it  has  an  established  place  of  business,  or  in  which  it 
held  its  last  stockholders*  meeting;  upon  said  bill,  such  notice  shall 
be  given  as  may  be  ordered  by  any  Justice  of  said  court,  in  term  time 
or  vacation,  and  upon  proof  thereof,  such  proceedings  may  be  had 
according  to  the  usual  course  of  suits  in  equity,  that  said  corpora- 
tion shall  be  dissolved  and  terminated.  Upon  proof  that  there  are 
no  existing  liabilities  against  said  corporation,  and  no  existing 
assets  thereof,  requiring  distribution  among  the  stockholders,  said 
court  may  dissolve  said  corporation  without  the  appointment  of 
trustees  or  receivers. 

"  Sec.  81.  Said  court  has  Jurisdiction  in  said  cause  to  appoint  re- 
ceivers, ls(S19]sue  injunctions,  and  pass  interlocutory  decrees  and 
orders,  according  to  the  usual  course  of  proceedings  in  equity;  and 
Bhall,  moreover,  upon  dissolving  said  corporation,  or  upon  termi- 
nating its  charter,  appoint  one  or  more  trustees,  who  shall  have  all 
the  powCTS  conferred  upon  similar  trustees  by  sections  seventy-seven, 
seventy-eight,  seventy-nine,  and  eighty-nine,  or  by  any  other  law  of 
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thB  State,  with  such  q^ecial  powers  as  may  be  given  them  by  said 
court  But  notwlthstaDdlng  the  appointment  of  such  trustees,  said 
court  may  superintend  the  collection  and  distribution  of  the  assets  of 
•aid  coiporatioii.  a>d  may  retain  said  bill  for  that  purpose.** 

Section  89  refers  to  tmatoes  end  receivers.  It  provides 
that  they  may  bring  suit  within  two  years  to  compel  amy 
ooEie  who  has  subsciibed  for  stock  in  the  corporatioD  they 
represent  to  pay  for  the  same. 

(s)  The  &r8t  contention  raised  by  the  plea  in  abatement 
is  that  the  trustee  in  this  suit  has  not  sufficioit  title  to  war- 
rant  him  in  bringing  snit  in  this  jurisdiction;  but  that  he 
is  the  ordinary  equity  receiver  without  title.  The  defend* 
ants  urge  that,  although  called  trustee  in  the  decree  of  the 
court  appointing  him,  the  plaintiff  is  really  notiiing  more 
than  a  chancery  receiver  without  title,  coming  within  that 
class  of  receivers  which  lacks  any  eztrat^ritorial  power  of 
official  action. 

The  law  must  be  regarded  as  settled  that  the  mere  chan- 
cery receiver,  having  no  title  to  the  assets  or  to  the  claim 
sued  upon,  cannot  maintain  an  actioai  in  the  Federal  courts, 
in  a  jmisdiction  other  than  that  in  which  he  was  appomted. 
Booth  V.  Clark,  17  How.  822,  15  L.  Ed.  164;  Hale  v.  AOh^ 
son,  188  U.  S.  M,  28  Sup.  a.  244,  47  L.  Ed.  880.  In  Relfe 
V.  Bundle,  103  U.  S.  222,  26  L.  Ed.  387,  the  Supreme  Court 
passed  upon  the  rights  of  officials  of  a  different  character 
who  were  allowed  to  bring  suits  outside  of  the  jurisdiction 
of  their  appointment.  In  tiiis  circuit,  in  Hale  v.  Hmrdon 
(C.  C),  89  Fed.  283,  Judge  Putnam  has  deisdgkiated  the 
different  classes  of  receivers :  First,  those  who  are  true  suc- 
cessors in  title,  as  in  Relfe  v.  Rundle.  Second,  those  who 
have  received  underljdng  support  from  the  corporation 
itself,  by  voluntary  assignments  or  by  force  of  titles  ac- 
quired through  involuntary  proceedings  in  insolvency  or 
otherwise,  as  in  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct. 
T39,  38  L.  Ed.  184,  and  Telegraph  Co.  v.  Purdy,  162  V.  S. 
387, 16  Sup.  Ct.  810,  40  L.  Ed.  986.  The  third  are  so-called 
receivers,  like  the  commissioner  in  Hazard  v.  Durant  (C. 
C),  19  Fed.  471,  who  are  nothing  morfe  or  less  than  masters 
in  chancery,  appointed,  as  the  hand  of  the  court,  to  com- 
plete the  incidents  of  the  litigation.    The  first  class  of  ire- 
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ceivers,  namely,  those  who  are  true  successors  in  title,  as 
in  Relfe  v.  Rtmdle^  have  the  right  to  sue  anywhere.  In 
the  third  class,  the  receiver  or  trustee  has  simply  the  powers 
of  a  chancery  receiver;  he  cannot  maintain  an  action  in 
foreign  jurisdictions. 

In  the  case  at  bar  the  defendants  urge  that  the  plaintiff 
comes  under  the  third  class  of  receivers  in  the  order  named 
by  Judge  Putnam;  that  he  is  a  mere  officer  of  the  court, 
having  no  title  to  the  property,  and  with  no  capacity  to  sue 
in  this  jurisdiction.  Upon  examination  of  the  statutes,  we 
find  that  section  78  of  chapter  47  of  the  Bevised  Statutes  of 
Maine  specifically  provides  that  the  trustee  has  the  power 
to  prosecute  and  defend  suits  at  law.  Section  80  provides 
for  the  dissolution  of  the  corporation,  without  the  appoint- 
ment of  trustees  [S20]  or  receivers  in  cases  where  there 
are  no  assets.  Section  81  gives  the  court  jurisdiction  to 
appoint  trustees  and  receivers  upon  dissolving  the  corpora- 
tion, or  upon  terminating  its  charter,  and  gives  these  trus- 
tees powers  conferred  up<m  similar  trustees  by  sections  77, 
78,  79,  and  89,  or  by  any  other  law  of  the  State.  The  de- 
fendants contend  that,  after  February  17,  1905,  the  date  of 
the  decree  appointing  the  trustee  to  wind  up  the  affairs  of 
the  Goddu  Company,  by  virtue  of  the  laws  of  the  State  of 
MainO)  the  property  of  that  company  became  vested  in  tiie 
persons  who  were  at  tiie  time  shareholders,  as  t^mnts  in 
common  under  section'  95  of  chapter  47  of  the  Bevised 
Statutes  of  Maine,  which  provides: 

**  When  a  corporation  is  dissolved,  its  real  and  personal  estate  is 
vested  in  the  persons  who  were  at  the  time  shareholders,  as  taiants 
in  conunon  according  to  their  interests.*' 

In  the  (original  statute,  the  legislature  undoubtedly  in- 
tended to  change  the  rule  of  the  common  law  that,  in  the 
absence  of  statute,  upon  the  dissolution  of  a  corporation,  its 
real  estate  reverted  to  the  grantors  and  to  their  heirs,  and 
its  personal  estate  vested  in  the  people.  TUcamh  v.  Insur- 
ance Co.,  79  Me.  316,  9  Atl.  732;  2  Kent's  Com.  (10th  Ed.) 
385.  In  the  revision  of  the  Maine  Statutes  of  1841  (chap- 
ter 76,  §  28)  the  statute  read : 

"Da  the  final  disstHntion  of  any  corporation,  all  its  real  and 
personal  estate,  not  legally  dUpoMed  of,  shaU  be  vested  in  the  indi- 
viduals who  may  be  stockholders,  etc** 
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In  the  revision  of  1857  (chapter  46^  §  87)  this  section 
apx)ear8  phrased  in  its  pres^it  form.  Sections  80  and  81 
were  enacted  in  1877.  Thety  provide  fOT  the  dissolution  of 
a  corporation  and  for  administering  its  effects,  leaving 
nothing  whatever  to  vest  in  the  shareholders.  In  Cobb  v. 
Camden  Savinffi  Bank^  106  Me.  178,  76  Atl.  667,  20  Ann. 
Ca&  547,  Cobb  and  Moore  were  appointed  receivers  and 
trnstees  of  the  Mt  Battie  Manufacturing  Company  under 
sections  80  and  81  of  chapter  47  of  the  Revised  Statutes  of 
Maine.  In  referring  to  the  title  of  the  receivers,  Mr.  Jus- 
tice Savage,  speaking  for  the  court,  said : 

"  It  should  be  remembered  that  the  proceedings  under  which  these 
receivers  are  acting  are  statutory  in  their  origin  and  cliaracter.  It 
is  not  a  creditors'  biU.  It  is  not  a  proceeding  at  common  law.  It 
is  not  a  supplementary  proceeding  to  a  suit  *  *  *  In  former 
days,  in  common-law  proceedings,  it  was  generally  held  that  ap- 
pointment of  a  receiver  did  not  operate  to  convey  to  him  thcf  title 
to  real  estate;  but  in  modern  times  the  doctrine  has  grown  up  and 
appears  to  be  well  established  that  at  least  in  statutory  proceedings 
for  the  dissolution  ot  a  corporation,  the  decree  of  a|^K)intment,  ipso 
facto,  vests  the  title  to  the  real  estate  in  the  receiver.*' 

The  defendants  urge  that  the  court  in  that  case  did  not 
decide  that  the  decree  of  appointment  of  trustee  vests  the 
title  of  the  property  in  the  trustee,  because  the  point  did 
not  necessarily  arise  in  the  case,  and  that  whatever  tiie 
court  said  upon  the  subject  was  mere  dictum.  But  I  can- 
not take  this  view.  The  case  was  a  writ  of  entry  brought 
by  the  plaintiffs,  as  trustees  and  receivers  of  the  Maine 
corporation,  which  had  been  dissolved  under  the  same 
statutory  provisions  as  those  under  which  this  plaintiff  in 
liie  case  at  bar  was  appointed  trustee*  [321]  The  action 
was  brought  to  recover  land  to  which  the  plaintiffs  claimed 
title  in  their  capacity  of  trustees  and  receivers;  and  the 
plaintiffs  were  allowed  to  recover.  It  is  unquestioned  that 
a  real  action  cannot  be  maintained  without  title;  for  the 
plaintiff  must  declare  ^^  on  his  own  seisin,"  and  must  prove 
title.  My  attention  is  called  to  the  fact  that  in  the  report 
of  the  Cobb  case  it  appears  that,  on  the  same  day  on  which 
the  decree  of  dissolution  was  entered,  a  conveyance  was 
made  by  the  corporati<m  to  the  trustees;  but  in  the  opinion 
of  the  court  in  that  case  no  effect  was  given  to  this  deed. 
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And  it  is  evident  that  the  title  off  the  plaintiffs  was  held  to 
rest  entirely  upon  the  statute  autiioriaing  their  appointment. 
Cobb  V.  Camdeti  Savings  Bank  is,  I  think,  decisive  of  the  case 
at  bar.  It  is  clear  that,  in  oooBtruing  the  statutes  relating 
to  the  dissolutioa  of  eoiporations,  the  Maine  court  dis- 
tinctly held  that  a  trustee  appointed,  as  the  plaintiff  in  this 
case  was  appointed,  under  section  81  of  chapter  47  of  the 
Revised  Statutes  of  Maine,  is  vested  by  operation  of  law  with 
title  to  the  property  of  the  dissolved  corporation.  In  Avery 
V.  Trust  Co.  (C.  C),  72  Fed.  700,  in  an  exhaustive  and  con- 
vincing opinion,  Judge  Putnam  has  passed  upon  a  case 
substantially  similar  to  the  case  now  before  the  court  In 
Am.  N<M(mal  Bank  v.  National,  etc  (C.  C),  70  Fed.  480, 
a  statute  similar  to  the  Maine  statute  was  before  the  cir- 
cuit court;  and  it  was  held  unnecessary  that  the  statute  say 
in  terms  that  the  title  should  vest  in  the  trustee,  so  long  as 
the  intention  of  the  legislature  was  disclosed. 

I  .Am  of  the  (^inicm  that  the  trustee  in  the  case  at  bar 
became  vested  by  operation  of  law  with  the  title  of  the 
dissolved  corporation,  and  had  the  capacity  to  sue  in  this 
jurisdiction. 

[7]  (b)  The  defendant  raises  the  further  contention  that, 
by  the  express  provision  of  the  laws  of  the  State  of  Maine, 
the  plaintiff's  power  to  sue  was  limited  to  three  years  from 
the  date  of  dissolution  of  the  corporation;  and  that  tlus 
period  has  long  since  expired.  The  defendants  refer  to 
section  77  of  chapter  47,  Revised  Statutes  of  Maine,  which 
gives  the  dissolved  corporation  existence  for  three  years 
to  prosecute  and  defend  suits.  They  cite  Maine  Share  Line 
RaUroad  v.  Maine  Central  Railroad,  92  Me.  476,  43  Atl.  113, 
decided  in  1809,  in  which  the  court  said : 

'*ThIs  suit  was  commenced  within  three  years,  and»  upon  the 
expiration  thereof,  the  defendant  moved  to  dismiss  the  action,  be- 
cause the  same  abated  for  the  want  of  a  platntlff.  It  is  stoatly  con- 
tended  that  the  plaintiff's  corporate  existence  continues,  after  the 
expiration  of  the  three  years  and  untU  Jndgiaent  shall  be  recoyered. 
The  statute  does  not  say  that  it  shalL  Its  only  corporate  existence 
is  by  virtue  of  that  statute;  and  that  continued  its  life  three  years, 
and  no  more.  The  legislature  has  not  seen  fit  to  intervene,  and  the 
court  cannot  vivify  tliat  which  the  legislattife  has  allowed  io  ezpife. 
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The  plaintltr  his  no  <K>rporate  exlstenoe,  and  can  neither  recover 
Judgment  nor  suffer  one  agaioBt  itself.  Its  action  has  abateii,  and 
there  is  no  one  who  can  revive  it  It  must  be  dismissed  from  the 
docket" 

In  that  case  no  trustee  had  been  appointed.  It  is  urged 
by  the  plaintiff  that  one  of  the  principal  reasons  which  led 
to  the  statute  authorizing  the  appointment  of  trustees  was 
to  meet  exactly  the  situation  arising  in  the  Maine  Shore 
Line  Railroad  case;  it  being  apparent  that  the  period  of 
three  years  is  often  inadequate  for  winding  up  [322]  the 
affairs  of  a  dissolved  corporation.  In  Franklin  Bank  v. 
Cooper^  36  Me.  179,  cited  by  the  learned  counsel  for  de- 
fendants, the  decision  of  the  court  was  founded  upon  a 
special  statute;  and  the  court's  reasoning  and  result  are 
not  convincing  in  the  case  at  bar.  In  this  case  I  am  per- 
suaded, and  I  have  already  held,  that  the  trustee  became 
vested  by  operation  of  the  statutes  of  Maine  with  the  title 
to  the  property  of  the  dissolved  corporation.  Upon  the 
resignation  of  the  trustee  first  appointed  by  ^e  court,  the 
successor  trustee  became  vested,  by  force  of  the  statute,  with 
the  title  to  the  remaining  property  of  the  dissolved  cor- 
poration. It  is  true  that  the  court  cannot  'Wivify  that 
which  the  legislature  has  allowed  to  expire";  but  in  the 
case  before  me  the  legislature  has  not  allowed  the  title  of 
the  trustee  to  expire.  By  the  statute  under  which  the  trustee 
was  appointed,  the  legislature  has  vested  the  title  of  the 
property  in  the  trustee.  If  the  powers  of  such  trustee 
could  not  be  continued  longer  than  the  corporate  existence 
of  the  corporation,  one  of  the  main  purposes  of  &e  statute 
would  be  defeated.  The  title  of  the  property,  once  having 
vested  in  the  trustee,  was  not  affected  by  the  statute  limiting 
the  corporation's  right  to  sue  to  three  years  from  the  date 
of  its  dissolution.  I  think  the  trustee's  right  tp  sue  still 
exists,  and  is  properly  exercised  in  the  case  at  bar. 

The  conclusion  of  the  court,  then,  is  that  the  motion  to 
dismiss  for  lack  of  jurisdiction  is  denied.  The  plea  in 
abatement  is  overruled.    Defendants  may  answer  further. 
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STROUT  V.  UNITED  SHOE  MACHINERY  00. 
ET  AL.* 

(District  Oonrt,  D.  Massachuaetts.    January  81, 1918.) 

[202  Fed.  B^.»  602.] 

MoifOPOLiB8  (f  28) — ^ANn-TmusT  Aor— YioLATioif — ^DscLAmATiON. — 
A  dedaration  for  ciTll  damages  for  violatiiig  Antl-Trost  Act  July 
2,  1890,  c  647,  f  7,  26  Stat  210  (U.  S.  Ck)mp.  St  1901,  pi  8202), 
alleged  that  complainant  trustee  had  succeeded  to  all  the  rights  of 
a  metal  shoe  fastening  company  owning  patents  on  shoe  machinery, 
which  it  was  incorporated  to  manufacture  and  sell  to  the  trade, 
that  defendant  shoe  machinery  company  was  organized  and  con- 
tinued to  exist  to  maintain  a  monopoly  <^  the  shoe  machinery  busi- 
ness, that  It  had  acquired  such  monopoly,  and,  having  obtained  a 
majority  of  the  stock  of  plaintlfTs  corporation,  refused  to  permit  it 
to  do  business  in  order  to  prevent  competition  with  other  ma- 
chines controlled  by  it  permitted  the  corporation's  property  to  re- 
main idle  and  become  wasted  until  the  patents  were  about  to 
expire  and  had  become  practically  worthless,  and  that  the  corpo- 
ration had  been  greatly  Injured  in  its  business  by  reason  Chereol 
Held  to  state  a  sufficient  cause  of  action  to  withstand  a  demurrer.^ 
[Ed.  Note. — For  other  cases,  see  Monc^Mlies,  Cent  Dig.  I  18; 
Dec  Dig.  (28.1 

Plbadinq  (I  64) — ^Dupucmr — YwLkrvm  of  Awti-Tbust  Act. — Since 
the  thing  forbidden  by  Anti-Trust  Act  July  2, 1890,  c  647,  if  1,  2, 
26  Stat  209  (U.  S.  Gomp.  St  1901,  p.  8200),  may  consist  of  a 
scheme  as  a  whole  or  an  unlawful  combination  as  a  whole,  a 
declaration  for  civil  damages  authorized  by  section  7,  charging 
In  a  single  count  that  defendant  was  an  Illegal  combination  in 
restraint  of  trade,  etc,  and  that  by  reason  of  conspiracy  and 
monopoly  defendant  had  practically  monopolized  the  entire  busi- 
ness of  manufiicturing  shoe  machinery  In  the  United  States,  and 
had  utterly  destroyed  plaintiff's  interstate  trade  and  commerce  In 
such  machinery,  and  rendered  plaintiff's  patents  valueless,  etc, 
was  not  objectionable  for  duplicity  and  uncertainty,  on  the  theory 
that  each  one  of  the  things  forbidden  in  sections  1  and  2  were  dis- 
tinct offenses,  and  that  the  declaration  should  charge  such  sepa- 
rate offenses  In  separate  counts. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Geat  Dig.  %%  184-187; 
Dec  Dig.  f  64.] 

•For  prior  opinion  (196  Fed.  818)  see  rnnie,  page  526.    For  later 
<^nlon  (208  Fed.  646)  see  pot^,  page  544. 
^  Syllabus  cc^qrrlghted  4918,  by  West  Publishing  CJompany. 
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At  Law.  Action  by  Charles  A.  Straut^  trustee,  agsinst 
the  United  Shoe  Machinery  Company  and  other&  On  de- 
murrer to  declaration.    Oyerruled. 

See,  also,  1»5  Fed.  S18. 

WhippUy  Sean  db  Ogden  and  Dunbar  db  Raehemann^  all 
of  Boston,  Mass.,  for  plaintiff. 

CooUdge  dk  Eighty  of  Boston,  Mass.,  for  defendants. 
Coi;r,  Circoit  Judge. 

This  is  an  action  at  law,  brought  under  section  7  of  the 
Anti-Trust  Act  of  July  2, 1890  (26  Stet  210,  c.  647  [U.  a 
Comp.  St  1901,  p.  3202]) ;  and  the  case  was  heard  on  de- 
murrer to  the  declaration.    Section  7  reads  as  follows: 

"  Sec  7.  Any  persoD  wbo  sliaU  be  injured  in  his  business  or  ivop* 
erty  bj  any  etiier  person  or  corporation  by  reason  of  anytiiing  for- 
bidden  or  declared  to  be  onlawfal  by  tills  act  may  sue  tbereft)r  in 
any  Circuit  Ck>urt  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  re  [608]  spect  to  the  amonnt 
in  controTersy,  and  shaU  recover  threefold  tlie  damages  by  liim 
sustained,  and  the  costs  of  suit,  indnding  a  reasonable  attorney's 
fee." 

The  material  averments  in  the  declaration  may  be  thus 
summarized: 

The  declaration  alleges  in  substance  that  the  plaintiff  is 
trustee  of  tiie  Goddu  Sons  Metal  Fastening  Company,  duly 
appointed  by  the  Supreme  Judicial  Court  of  Maine  in  pro* 
ceedings  for  the  dissolution  of  that  corporation;  that  as 
such  trustee  he  holds  title  to  all  property  and  rights  of 
action  of  the  Gkxldu  Sons  Metal  Fastening  Company;  that 
the  (jk>ddu  S<ms  Metal  Fastening  Company,  after  its  or- 
ganization in  1897,  acquired  certain  patents  pertaining  to 
shoe  machinery,  and  that  it  made  preparations  to  place 
upon  the  market  machines  constructed  under  its  patents, 
and  spent  a  considerable  sum  in  advertising;  that  it  con- 
structed machines  ready  for  sale  or  lease;  that  a  number 
of  shoe  manufacturers  were  desirous  of  using  tiiese  ma- 
chines upon  terms  beneficial  to  the  compai^;  that  the  com- 
pany was  prepared  and  intended  to  engage  in  trade  and 
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eommiroe^  aoid  tx»  do  a  liurge  and  profitriile  bnwiettr  in 
Ao%  machiBery  atinong  the  seVCTal  States  aiMl  with  f  oreigii 
nations;  that  the  defendant  the  United  l^oe  Maohinery 
Company  was  organized  in  1899,  for  the  purpose  of  aoqoir- 
ing  by  legal  and  illegal  means  certain  companies  engaged 
in  mannfacturing  a&d  dealing  in  ^oe  machinery,  and  of 
drivirg  out  of  business  othet  companies  mr  ^eonoems  en- 
gaged in  that  business,  and  of  preventing  other  companies 
or  ccmcems  from  entering  into  that  boainees,  thereby  sap- 
pressing  and  preventing  competition  and  acquiring  and 
maintaining  a  monopoly  of  the  shoe  maefa&nery  business, 
and  that  it  has  acquired  and  ^ow  maintains  a  practical 
monopoly  of  Aat  business;  that  die  defendants  Winslow, 
Brown,  and  Hurd  are,  and  have  been  since  the  organization 
of  the  United  Shoe  Machinery  Company,  officers  and  di- 
rectors and  members  of  the  exeeutave  committee  of  that 
corporation,  exo'dsing  manageaieiit  and  control  of  its  busi- 
ness affairs ;  that  in  pursuance  of  the  plan  to  suppress  and 
eliminate  competition,  and  to  support  and  protect  the  mo- 
nopoly of  the  United  Shoe  Machi)iery  Company,  the  indi- 
vidual defendants,  or  some  of  them,  entered  into  negotia- 
tions with  certain  of  the  stoc^du^d^rs  of  tbe  Croddu  Sonf 
Metal  Fastening  Company  for  the  purchase  of  their  stock, 
aad  tktt  as  a  Jesuit  of  these  negotiations  the  United  Shoe 
Machinery  Company  acquired  a  majority  of  the  stock  and 
the  control  and  managnnent  of  the  Goddu*  Sons  Metal  Fas- 
tening Company;  that  in  pursilanoe  of  its  plan  to  eliminate 
competition,  and  to  support  and  protect  its  monopoly,  the 
United  Shoe  Madiineiy  Company  caused  its  president,  the 
defendant  Window,  to  He  elected  president  of  the  Go  Ida 
Sons  Metal  Fkistening  Company,  its  own  treasurer,  the 
defendant  Brown,  to  be  elected  treasurer  of  the  Goddu  S<his 
Metal  Fastening  Ccunpai^,  «id  a  part  of  ite  own  directors, 
including  the  defendant  Hurd,  tx>  be  elected  aa  the  entire 
board  of  directors  of  the  Goddu  Sons  M^tal  Faatenkig 
Company;  that  the  persona  so  elected  have  ever  since  been 
eontinued  in  their  respective  oS&ce&  by  meana:  ol  the  stock 
control  eanreised  by  the  United  Shoe  Macliinecy  Company; 
that  the  control  tluis  acquired  by  thia  Uiiited  Shoe  Maohin- 
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wy  Coiii[0O4)p«my  has  been  exevoised,  aot  fior  tbo  purpose 
of  carrying  on  and  deTdoping  the  business  for  which  the 
Goddu  Sons  Metal  Fastening  Company  was  organized,  but 
for  the  purpose  of  preventing  that  company  frofli  doing 
business,  thereby  preventing  and  destroying  its  competi- 
tion, and  protecting  and  supporting  the  monopoly  of  the 
United  Shoe  Machinery  Company;  that  the  officers  of  the 
Goddu  Sons  Metal  Fastening  Company,  in  pursuance  of 
the  plan  and  purpose  of  the  United  Shoe  Madiinery  Com- 
pany, have  continuously  declined  to  cause  the  Gk)ddu  Sons 
Metol  Fastening  Company  to  make  any  me  of  its  patents 
and  pattiit  rights,  or  to  permit  it  to  do  any  business;  that 
the  assets  of  the  Goddu  Sons  Metal  Fastening  Company 
have  thus  remained  idle  and  have  become  wasted,  aaid  that 
its  patents  are  now  about  to  expire  and  have  become  prao*- 
tically  worthless;  that  the  United  Shoe  Machinery  Company 
and  Uie  individual  defendants  have  thus  accomplished  their 
purpose  of  destroying  the  competition  of  the  Goddu  Sons 
Metal  Fastening  Company,  and  of  sustaining  the  monopoly 
of  the  United  Shoe  Machinery  Company;  that  the  Goddu 
Sons  Metal  Fastening  Company  has  b^n  greatly  injured 
in  its  business  and  property;  and  that  the  {daintiC  is  en- 
titled, under  the  Sherman  Anti-Trust  Act,  to  recover  three- 
fold damages,  costs  of  suit,  and  a  reasonable  attorney's  fee. 
[1}  Itf  is  sufficient  to  state  the  main  ground  of  demurrer 
upon  which  the  defendant  relies  in  its  brief  and  oral  argu- 
ment: 

"  The  dedaration  fails  to  set  forth  with  substantial  certainty  snb- 
slaatlve  facts  constitutiDg  a  cause  of  action  against  tlM  de  eodants 
tlie  Sherman  Antl-Tmst  Act*' 


Upon  a  capful  reading  of  this  declaration,  and  admitting, 
as  the  demurrer  does  admit,  the  truth  of  the  material  alle- 
gations contained  therein,  I  am  not  prepared  to  hold  that 
the  dk&ndant  fails  to  state  a  cause  of  action  under  the 
Skemnm  Anti-Trust  Act. 

[2]  The  main  argument  of  the  defendant  in  this  case  is 
the  same  as  was  advanced  in  CUUy  v.  United  Shoe  Ma- 
ciinery  Compasiy^  202  Feda  598,  namely,  that  the  Sherman 
Ad  forbids  six  or  seven  distinct  and  separate  things,  and 
that  in  an  action  brought  under  section  T  the  declaration 
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should  set  f orfli  in  one  or  more  counts  the  separate  thing 
or  things  declared  to  be  unlawful  by  the  act. 

As  was  said  in  the  opinion  in  the  Cilley  case,  this  is  not 
the  construction  given  to  the  first  and  second  sections  of 
the  act  by  the  Supreme  Court.  Swift  v.  United  States^  196 
U.  S.  876,  396, 26  Sup.  Ct.  276,  49  L.  Ed.  618;  United  States 
y.  American  Tobacco  Company^  221  U.  S.  106,  184,  31  Sup. 
Ct  682,  66  L.  Ed.  663.  Under  these  decisions  it  cannot  be 
said  with  confidence  that  a  declaration  under  section  7  may 
not  state,  in  a  narrative  form,  a  scheme,  or  plan,  or  oombi- 
nati<m,  which,  as  a  whole,  may  constitute  an  unreasonable 
or  undue  restraint  of  trade  within  the  meaning  of  the  act 

In  the  case  at  bar  I  am  not  prepared  to  say  that  the  dec- 
laration does  not  state  sufficient  facts  which,  if  proved, 
would  show  a  plan  or  combination  in  restraint  of  trade 
within  the  meaning  of  the  act. 

Demurrer  overruled. 


STBOUT  V.  UNITED  SHOE  MACHINERY  CO. 
ET  AL.« 

(District  Oourt,  D.  Massachusetts.    September  16,  1018.) 

[208  Fed.  Rep.,  646.] 

PiXAonfG  (I  180) — ^IifcxnrsiSTEiiT  Aulbbations — ^BvnoTw — ^Where,  in 
a  tnit  by  a  substituted  trustee  of  a  cerpcMaticm  to  recover  damages 
alleged  to  have  resulted  to  the  corporation's  business  from  a  secret 
conspiracy  by  defendants  in  alleged  violation  of  the  Anti-Trust  Act, 
plaintUf  described  himself  as  trustee  of  the  corporation,  and 
alleged  that  he  had  been  apDointed  substituted  trustee  in  a  nro- 
ceeding  in  Maine  for  the  dissolution  of  the  corporation,  and  that 
the  decree  vested  in  his  predecessor  all  the  corporation's  choses  in 
action,  pr(^)erty,  etc,  and  that  he  had  succeeded  thereto,  and  had 
received  authority  to  collect  all  debts  and  claims  due  the  corpora- 
tion, his  denial  in  a  replication  that  the  corporation  or  its  officers, 
after  the  decree  had  been  entered,  were  without  control  (^  the  cor- 
poration's alFairs  or  management,  was  inconsistent  with  the  aUega- 
tions  of  his  declaration,  and  no  force  could  be  gtren  thereto.^ 

[Bd.  Note. — For  other  cases,  see  Pleading,  Gent  Dig.  %%  858^884; 
Dec  Dig.  I  180.1 

•  For  prior  opinions  <185  Fed.  818),  see  sale,  page  598;  (202  Fed. 
6Q2)»  see  mUe,  paee  540. 

*  Syllabus  copyrighted  1918,  1014^  by  West  Publishing  Oompany. 
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OOBPOfKATIOHS    (i    019) — ACTB   AVTSB   DlSSOUTTION — ^LlABILirT  Of   OF- 

noEBs  TO  Tkusivb. — ^Where  a  trustee  was  aMwlnted  for  a  corpora- 
tion in  dissolution  proceedings  February  17,  1905,  and  a  substi- 
tuted trustee  thereafter  sued  [^7]  defendants,  who  controlled 
the  corporation,  for  alleged  injuries  to  its  business,  charging  that 
they  so  managed  the  corporation  as  to  destroy  its  competition  with 
another  corporation,  and  refused  to  permit  use  ef  patents  owned 
by  plaintiffs  company,  or  permit  it  to  do  business,  plaintiif  could 
not  recover  for  any  of  such  alleged  acts  committed  after  the  date 
of  the  appointment  of  a  trustee,  since  from  that  time  defendants 
were  not  in  control  of  the  company. 

(Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  if  2459, 
2460;  Dec  Dig.  S  619.] 

(OMTrATION  OF  AOTIONS  (I  34) — ^DISSOLUTION  OF  COBPORATION — AC- 
TION BY  Tbustbib. — ^A  trustee  of  a  corporation,  appointed  in  disso- 
lution proceedings,  could  not  recover  damages  alleged  to  have  re- 
sulted to  its  business  from  a  conspiracy  of  those  previously  in 
control,  preventing  the  corporation  from  doing  business  and  using 
its  patents,  where  the  acts  charged  were  committed  more  than  six 
years  prior  to  the  date  of  the  writ 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent 
Dig.  §1  151-157;  Dec.  Dig.  i  34.] 
LnnTATiON  OF  Ations  (I  192) — Reply — Fraudulent  Conceal- 
ment.— ^Where  plaintiff  alleges  fraudulent  concealment  in  reply  to 
a  defense  of  limitations,  it  is  not  sufficient  to  allege  generally  that 
defendants  fraudulently  concealed  the  cause  of  action,  but  the  fraud 
wliereby  such  concealment  was  effected  must  be  specified;  nor  will 
sjpedAc  allegaticois  of  frauds  or  falsehoods  by  the  defendants  suf- 
fice, unless  concealment  of  the  cause  of  action  would  necessarily 
follow  from  them. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent 
Dig.  if  699-702;  Dec.  Dig.  §  192.] 
Limitation  of  Actions  (§  192) — Pleading — ^Fbaudulent  Conceal- 
ment.— Plaintiff,  in  alleging  fraudulent  concealment  in  reply  to  a 
defense  oi  limitations,  must  specify  the  date  and  circumstances  of 
his  discovery  of  the  cause  of  action,  and  show  that,  though  he 
exercised  reasonable  diligence,  he  was  unable  to  discover  it  sooner. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent 
Dig.  if  699-702 ;  Dec.  Dig.  i  192.] 

LlMCTATION  OF  ACTIONS    (I   192) — ^FBAUUULBNT  C0N(SALMSNT — ^PlXAO- 

iNG. — Where,  in  an  acti6n  by  a  substituted  trustee  df  a  corporation, 
appointed  in  dissolution  proceedings,  against  those  previously  in 
control  of  the  company  for  damages,  due  to  defendants*  acts,  which 
were  alleged  to  constitute  an  unlawful  restraint  of  trade  only,  de- 
f^dants  plend^  limitations,  and  there  was  nothing  to  show  a 
fiduciary  relation  between  defendants  and  plaintiff,  or  his  prede- 
cessor, requiring  a  disclosure  of  the  facts,  nor  any  breadi  of  trust 
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alleged  as  a  basis  of  the  action,  there  was  nothing  to  relieve  plaintiff 
from  the  obligation  of  q;iecltying  the  fraud  In  a  reply  alleging 
fraudulent  concealment  of  the  cause  of  action;  and  hence  a  reply 
merely  alleging  that  defendants  fraudulently  concealed  the  cause 
of  action  from  plaintiff  and  his  predecessor  was  Insnffcient 

[Ed.  Note. — ^Por  other  cases,  see  Limitation  of  Actions,  Gent  Dig. 
11  699-702;  Dec.  Dig.  I  192.] 

LlMFTATION     or     ACTIONS      (i      104) — GaUSK     OT     AcnON — ^AOCBUAL — 

Fbaxtoulent  Ck>NCEAL]aBNT. — If  dofendsuts,  having  secured  control 
of  the  G.  Gompany  by  buying  a  majority  of  its  stock,  elected  oflkers 
or  directors  of  their  own  choosing,  including  the  three  individual 
defendants,  to  form  the  6.  Gompany*s  entire  board  of  directors, 
and  continued  them  in  office  at  successive  elections,  stopping  the 
6.  Gompany*s  business,  and  enfbrdng  the  disuse  of  Its  patmts 
in  order  to  prevent  its  competition  with  another  concern  in  which 
they  were  interested,  such  acts,  not  having  been  done  in  secret, 
[648]  were  incapable  of  alleged  fraudulent  concealment,  so  as  to 
entitle  the  G.  Gompany's  trustee,  in  dissolution  proceedings,  to  re- 
cover damages  after  limitations  had  run,  on  the  ground  {hat  the 
acts  had  been  fraudulently  concealed  by  the  defendants,  and  that 
the  trustee  had  acquired  knowledge  thereof  within  the  period 
Umited. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Gent  Dig. 
if  511-513;  Dec.  Dig.  i  104.] 
PuEADiNG  (I  360) — ^Avoidance — Fraudulent  Goncealicent — NoncB — 
Repoets  of  Decided  Gases. — ^Where,  in  a  suit  by  a  corporation's 
trustee  in  dissolution  proceedings  to  recover  damages  against  de- 
fendants for  an  alleged  unlawful  restraint  of  trade  in  managing 
the  corporation,  defendants  pleaded  limitations,  and  plaintiff  replied 
that  the  cause  of  action  had  been  fraudulently  concealed  by  defend- 
ants, reports  of  decided  cases  involving  the  matters  in  controversy 
could  not  be  resorted  to,  on  a  motion  to  strike  the  replication, 
as  showing  that  defendants'  alleged  acts  were  matters  of  public 
record,  which  they  had  no  power  to  conceal. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Gent.  Dig.  %%  112^ 
1146;  Dec.  Dig.  i  360.1 

At  Law.  Action  by  Charles  A.  Strout,  as  substituted 
trustee  of  the  Goddu  Company,  against  the  United  Shoe 
Machinery  Company  and  others.  On  motion  to  strike  out 
amendment  to  special  replication,  and  on  demurrer  to  such 
replication.    Judgment  for  defendants. 

Whipple^  Sears  dk  Ogden  and  Dunbar  dk  Rackemafm^  all 
of  Boston,  Mass.,  for  complainant 
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Coolidffe  <£  Eighty  W.  H.  OooUdge^  C.  A.  Eighty  and 
Charles  F.  Choate^  jr.^  all  of  Boston,  Mass.,  for  defendants. 

DoDGK,  Circuit  Judge.  The  plaintiff's  writ  is  dated  Sep- 
tember 8, 1911.  A  motion  to  dismiss  was  denied,  and  a  plea 
in  abatement  overruled,  March  30, 1912.  195  Fed.  313.  The 
declaration  was  amended,  and  a  demurrer  to  the  amended 
declaration  overruled,  January  31, 1913.  202  Fed.  602.  The 
opinion  then  filed  explains  the  nature  of  the  case  and  sum- 
marizes the  allegations  of  the  amended  declaration  then 
materiaL 

On  March  4,  1913,  the  defendants  answered  the  amended 
declaration.  Besides  a  denial  of  each  and  every  allegation, 
their  answer  contains,  among  others,  aflSrmative  allegations 
in  substance  as  follows: 

The  cause  of  action  declared  on  did  not  accrue  within  six  years 
before  the  suing  out  of  the  plaintilTs  writ. 

The  action  was  not  conunenced  within  six  years  next  after  the 
cause  of  action  accrued. 

The  company  whereof  the  plaintiff  is  trustee  was  dissolved  and 
its  charter  terminated  by  decree  of  the  Maine  Supreme  Court  en- 
tered February  17,  1905,  in  equity  proceedings  under  Maine  statutes, 
providing  for  voluntary  dissolution  of  corporations;  a  trustee  was 
on  that  day  appointed  to  wind  up  its  affairs  according  to  said 
statutes;  and  from  that  day  untU  the  present  time,  and  for  more 
than  six  years  prior  tO  the  bringing  of  this  suit,  the  entire  control 
and  management  of  its  affairs  was  in  said  court,  and  the  defendnuts 
have  not  had,  nor  could  have,  anything  to  do  therewith.  The  cause 
of  action  accrued  before  February  17,  1905.  and  not  within  six  years 
prior  to  the  suing  out  of  the  writ.  * 

[649]  On  March  26,  1913,  the  defendants  moved  that  the 
plaintiff  be  required  to  reply  to  the  new  matter  thus  set  up 
in  avoidance  of  the  action.  This  motion  was  based  on  the 
provisions  of  Rev.  Laws  Mass.  c.  178,  §  SI.  It  was  allowed 
April  3,  1913. 

In  a  "  special  replication,''  filed  April  5, 1913,  the  plaintiff 
admitted : 

"That  on  said  date*  February  17,  1905,  a  trustee  was  appoAated, 
as  provided  by  the  statutes  of  the  State  of  Maine,  to  wind  up  the 
affairs  of  the  corporation  " 

— and  denied  all  the  remaining  allegations  above  summarized 
from  the  answer. 
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On  April  10, 1918,  the  defendnnts  demurred  to  this  special 
replication,  assigning  causes  of  demurrer  below  considered. 

On  April  12,  1913,  the  plaintiff  moved  to  strike  out  this 
demurrer,  for  the  alleged  reasons  that  the  replication  is  in 
exact  compliance  with  the  motion  to  require  it,  and  the 
statute  whereon  the  same  was  based;  it  contains  no  new 
allegations  not  contained  in  the  amended  declaration,  and 
can  therefore  raise  no  new  issue  not  open  on  demurrer  to 
the  declaration;  it  does  not  in  fact  raise  any  such  new  issue; 
Bev.  Laws  Mass.  c.  173,  §  31,  was  not  intended  to  enable  a 
defendant,  by  an  order  requiring  a  replication,  to  continue 
to  file  dilatory  pleadings  preventing  the  plaintiff  from  pro- 
ceeding to  trial.  '  This  motion  was  denied  April  28,  1913. 

On  May  3,  1913,  the  special  replication  was  amended  by 
adding  thereto  the  following: 

"  The  plaintiff  further  says  that  the  defendants  and  each  of  them 
(in  pursuance  of  the  plan  and  conspiracy  set  forth  in  his  amended 
declaration)  fraudulently  concealed  the  cause  of  action  set  forth 
in  said  amended  declaration  from  the  knowledge  of  the  trustee  ap- 
pointed on  February  17, 1905,  as  aforesaid,  and  that  said  trustee  did 
not,  prior  to  six  years  before  the  commencement  of  this  action,  or 
for  some  time  thereafter,  discover  said  cause  of  action.** 

On  May  16,  1913,  the  defendants  moved  (leave  to  do  so 
having  been  reserved  to  them  when  the  above  amendment 
was  allowed)  to  strike  out  the  amendment  on  the  ground 
that  it  is  manifestly  false  and  sham  pleading.  In  their 
motion  they  alleged,  among  other  things: 

That*  it  is  manifest  on  the  face  of  the  record  that  the  cause  of 
action  and  the  matters  and  tilings  complained  of  in  the  declaration 
could  not  be  concealed  by  the  defendants,  not  being  within  their 
control  or  secret  knoweldge.  but  being  matters  of  record  or  of  com- 
mon knowledge,  presumed  to  have  been  known  by  the  trustee,  of 
which  he  had  means  of  discovery,  and  nust  have  discovered  if  he 
exercised  due  diligence. 

That  it  is  of  public  record  and  general  knowledge  that  the  claims 
whareon  the  cause  of  action  is  based  have  been  litigated  in  the  Mas- 
sachusetts courts  for  more  tlian  ten  years  before  this  suit  was 
begun.     (Certain  Massachusetts  decisions  were  here  cited.) 

That  ttie  plaintffT  ouc^t  not  to  be  allowed  to  evade  the  question 
raised  under  the  statute  of  limitations  by  their  desrarrer  to  the 
repUcation,  by  thus  amending  said  relocation. 
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On  Mny  I69  1018,  the  defendanta  alsa  demurred  to  the 
replication  as  amended,  aasigning  the  ^  grounds  assigned  in 
their  demorrer  to  the  [650}  on^aal  replication,  with  oth* 
ers.  These  grounds  are  now,  after  a  hearing  had,  to  be 
considered. 

[1]  The  plaintiflns  denials,  in  his  replication,  of  the  de- 
fendants' allegations  that  the  Groddu  Company,  whereof 
he  is  trustee,  was  dissolved  and  its  charter  terminated  by 
the  decree  of  the  Maine  court,  and  that  from  and  aftcor 
the  date  of  that  decree  the  entire  control  and  management 
of  the  company^  affairs  was  with  the  Maine  court,  and 
not  with  the  def^idants,  and  that  the  defendants  neither 
had  nor  could  have  any  control  or  management  of  said 
affairs  after  said  date,  seem  to  me  wholly  inconsistent  with 
his  own  allegations  elsewhere  regarding  the  decree  referred 
to  and  its  effect,  as  well  as  with  his  admission  above  quoted 
from  his  replication. 

In  his  writ  the  plaintiff  describe  himsdf  as  trustee  of 
the  company.  In  his  declaration  he  says  he  is  successor  as 
trustee  to  Whitehouse,  appointed  trustee  by  the  Maine 
courts  decree  of  February  17,  1906,  **in  a  proceeding  in 
equity  fiyr  the  disaoluHon  of  said  corporation  and  the  ap- 
pointment of  a  trustee  to  wind  up  its  affairs  in  aoeoi«dance 
with  the  statutes  of  Maine  in  such  case  made  and  provided." 
In  the  same  declaration  he  further  sajrs  that  the  decree 
vested  in  said  Whitehouse,  as  statutory  successor  and  quasi 
assignee  of  the  company,  all  its  property,  debts,  claims,  and 
choses  in  action ;  also  that  by  Whitehouse^s  resignation,  and 
his  own  appointment  in  Whitehouse's  place  by  the  same 
court,  he  had  succeeded  to  Whitehouse  in  title  to  all  the 
company's  property  and  rights  of  action;  and  in  the  same 
declaration  he  says  he  has  been  duly  appointed  by  the 
same  court  to  collect  all  debts  and  claims  due  the  company, 
and  to  take  possession  of  all  its  property,  of  every  name 
and  nature. 

The  Maine  statutes  here  referred  to,  the  proceedings  under 
t^m  in  the  Maine  court,  and  the  effect  of  these  proceed- 
ings have  been  considered  in  the  opinion  dated  March  30, 
191B,  upon  the  plea  in  abatement  and  moUoato  dismiss 
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in  this  case.  196  Fed.  818.  It  was  there  held,  in  the  plain- 
tiff's favor,  that  the  trustee  appk>inted  in  1905  had  capacity 
to  bring  this  suit,  because  his  appointment  vested  him,  by 
operation  of  law,  with  the  title  of  the  dissolved  corporation 
(195  Fed.  321,  822)  and  that  his  power  to  sue  was  unaf- 
fected by  the  limit  of  three  years  during  whidi  the  statutes 
allowed  the  corporate  existence  of  the  company  to  continue, 
for  certain  limited  purposes,  after  its  final  dissolution  by 
the  decree  entered  February  17, 1905. 

[2,  8]  Having  admitted  as  above,  as  well  as  having  al- 
leged it  on  his  own  behalf,  that  a  trustee  was  appointed 
by  that  decree  under  the  statutes  mentioned  to  wind  up  the 
dissolved  company's  affairs,  I  am  unable  to  see  how  any 
effect  can  be  given  to  any  denial  by  the  plaintiff  that  the 
company  or  its  officers  were,  after  the  decree  had  been  en- 
tered, without  control  of  its  affairs  or  management.  The 
record  shows  that  these  statements  were  not  open  to  denial 
by  him.  No  denial  such  as  the  plaintiff  now  attempts  can 
stand  with  his  own  allegations  and  admissions.  I  am  obliged 
to  consider  it  clear  as  matter  of  law  upon  the  record  that 
no  act  complained  of  by  him  as  unlawful,  and  as  having 
injured  the  Goddu  Company  in  its  business  or  property, 
[661]  could  have  been  done  by  the  defendants  after  Feb- 
ruary 17,  1905.  The  mere  existence  of  the  alleged  combi- 
nation or  ccmspiracy,  however  long  continued,  could  not 
have  injured  that  company's  business  or  property,  nor  has 
the  plaintiff  said  that  its  business  or  property  were  thus 
injured.  Acts  which  the  defendants  had  planned  to  do, 
as  part  of  their  alleged  combination  or  conspiracy,  must 
have  been  done  by  the  defendants,  and  must  have  caused 
the  injuries  complained  of,  if  recovery  for  them  is  to  be 
had  under  the  Anti-Trust  Act.  The  injuries  complained 
of  are  (1)  waste  of  the  Goddu  Otfnpany's  assets  by  enforced 
disuse,  and  (2)  loss  through  such  disuse  of  the  value  of 
its  patents,  etc.,  until  they  were  about  to  expire.  The  de- 
fendants' acts  alleged  to  have  inflicted  these  injuries  are 
(1)  so  managing  the  Goddu  Company  as  to  prevent  or  de- 
stroy its  competition  with  the  defendant  United  Shoe  Ma- 
chinery Company,  instead  of  carrying  on  and  developing 
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its  own  businefis,  and  (2)  refuinng  to  cauae  it  to  nse  its 
own  patents  or  let  it  do  any  business.  Onlj  whik  the  de- 
fendants held  their  alleged  control  of  the  Ghoddu  Company 
could  they  have  done  any  of  these  acta  Only  while  it  was 
capable  of  doing  business  could  its  business  have  been  in- 
jured by  sudi  acts.  The  declaration  alleges  that  the  acts 
were  done  by  virtue  of  the  sune  alleged  control,  without 
which  allegaticm,  indeed,  it  would  not  have  made  the  acts 
appear  as  unlawful  under  the  statute.  That  none  of  the  acts 
referred  to  could  have  been  done  after  title  and  possession 
of  all  the  Goddu  Company's  property,  of  every  kind,  had 
passed  from  it  to  a  trustee,  in  dissolution  proceedings  of 
the  kind  alleged  and  admitted  as  above,  and  that  the  def md- 
ants'  alleged  control  of  the  company  was  of  necessity  ended 
by  such  appointment,  as  well  as  its  capacity  to  do  business 
capable  of  injury  by  them,  I  must  regard  as  obvious.  If 
so,  no  injury  for  which  the  company  or  its  trustee  can  re- 
cover can  have  been  done  to  it  within  six  years  prior  to  the 
date  of  the  writ.  The  demurrer  to  the  replication,  so  far 
as  it  rests  on  the  grounds  numbered  8-12,  inclusive,  is 
therefore  sustained. 

The  amendment  to  the  replication  is  an  attempt  to  avert 
the  above  conclusion  by  setting  up  that  the  trustee  under  the 
appointment  made  February  17,  1905  (or  his  successor,  the 
plaintiff),  did  not  find  out  that  any  cause  of  action  existed 
prior  to  that  time;  the  same  having  been  fraudulently  con- 
cealed by  the  defendants,  and  not  discovered  by  the  trustee 
until  within  six  years  before  the  date  of  the  writ 

[4]  A  plaintiff  who,  in  reply  to  a  defense  setting  up  the 
statute  of  limitations,  alleges  fraudulent  concealment  of  a 
cause  of  action  by  the  defendant,  is  required  to  specify  the 
fraud  whereby  such  concealment  was  effected.  It  is  not 
sufficient  to  allege  generally  that  the  defendant  fradulently 
concealed  the  cause  of  action,  without  further  specification. 
This  is  one  of  the  cases  wherein  a  general  allegation  of 
fraud  is  not  «M>ugh.  Nor  will  specific  allegations  of  frauds 
or  falsehoods  by  the  defendant  suffice,  unless  concealment  of 
the  cause  of  acti<m  would  necessarily  follow  from  tiiem* 
Wood  Y.  Carpenter  J 101  U.  S.  136, 189,  26  L.  Ed.  8Q7. 
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[5]  A  plaintiff,  answering  such  a  defense)  is  also  required 
to  speci  [t&&]  fy  the  date  aitd  circumstances  of  his  discov- 
ery of  the  cause  of  action,  and  his .  allegations  must  diow 
that  he  exercised  reasonable  diligence,  yet  wae  unable  to 
discover  it  earlier.  Wood  v.  Carpenter^  101  XJ.  S.  185,  140, 
25  L.  Ed.  807;  Hard^  v.  Heidweyer^  162  U.  S.  547,  569,  680, 
14  Sup.  Ct  671,  88  L.  Ed.  648. 

[6]  No  such  specifications  are  found  in  the  plaintiff^s  re- 
plication as  amended.  The  amendment  amounts  to  no  more 
than  a  bare  allegation  that  the  defendants  fraudulentiy  con- 
cealed the  cause  of  action  from  him  or  his  predecessor.  No 
attempt  is  made  in  it  to  comply  with  eitiier'  of  the  above 
requirements,  nor  does  the  bracketed  clause,  asserting  the 
concealment  to  have  been  "  in  pursuance  of  the  plan  of  con- 
spiracy set  forth,''  in  the  declaration,  do  anything  toward 
supplying  what  is  deficient.  The  plaintiff  says  that,  be- 
cause he  had  alleged  three  of  the  defendants  to  have  been 
officers  of  the  Goddu  Company  when  the  acts  claimed  to 
have  injured  that  company  were  done,  the  above  require- 
ments do  not  apply.  It  is  true  that,  when  the  cause  of  ac- 
tion is  fraud  or  breach  of  trust,  secret  in  its  nature,  and 
there  are  fiduciary  relations  requiring  disclosure  by  the  de- 
ftfddants,  fraudulent  concealment  of  the  cause  of  action  may 
appear  from  the  transaction  itself,  sufficiently  for  the  pur- 
pose of  preventing  the  statutory  limitation  f^om  beginning 
to  run.  But  this  plaintiff  has  not  made  the  defendants'  acts 
complained  of  appear  to  have  been  secret  in  their  nature,  or 
such  that  their  existence  could  not  be  readily  ascertained; 
nor  has  he  made  it  appear  that  any  fidticiary  relations  re- 
quiring disclosure  existed  between  himself  or  his  predecessor 
and  the  defendants.  Nor,  if  he  had  made  these  things 
appear,  has  he  based  his  claim  upon  fraud  or  breach  of 
trust.  His  cause  of  action  is  unlawful  restraint  of  traue 
only.  There  is  nothing,  therefore,  which  relieves  him  from 
specifying  as  ordinarily  required,  if  he  undertakes  to  assert 
fraudulent  concealment  of  the  cause  of  action  in  order  to 
escape  the  statute  of  limitations,  and  I  must  sustain  the 
demurrer  so  far  as  it  rests  on  the  grounds  number  7a-7e, 
inclusive* 
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[7]  The  defendants  contend  that  all  the  acts  complained 
of  in  the  declaration  as  having  injured  the  Goddu  Com- 
pany's business  or  property  appear  from  the  declaration 
itself  to  have  been  incapable  of  concealment,  and  that  the 
amendment  to  the  replication  therefore  makes  the  replica- 
tion inconsistent  with  the  declaration  itself.  In  this  I  am 
obliged  to  think  they  are  right.  If  their  control  of  the 
Goddu  Company  was  acquired  by  buying  a  majority  of 
its  stock  after  negotiations  with  certain  of  its  stockholders 
who  owned  it,  if  they  thereupon  elected  officers  or  directors 
of  the  defendant  Shoe  Machinery  Company,  including  the 
three  individual  defendants,  to  form  the  entire  board  of 
directors  of  the  Gknidu  Company,  and  continued  them  in 
office  at  successive  elections,  and  if  they  stopped  the  Gk>dda 
Company's  business  and  enforced  disuse  of  its  patents  by 
exercising  the  control  thus  acquired,  the  supposition  that 
these  doings  might  have  been  fraudulently  concealed  does 
not  seem  to  me  entitled  to  serious  consideration.  The  dec- 
laration does  not  allege  that  these  things  [668]  were  done 
in  secret,  and,  as  has  appeared,  the  latter  allegation  that 
they  were  fraudulently  concealed  is  unsupported  by  speci- 
fications. The  plaintiff  says  that  these  acts  were  made 
unlawful  by  the  purpose  of  the  defendants,  in  combination, 
to  do  the  above  acts  in  restraint  of  trade,  and  that  this  pur- 
pose, if  not  disclosed  to  the  trustee,  was  fraudulently  con- 
cealed. No  doubt  it  may  be  assumed  that  such  a  purpose, 
apart  from  the  acts  done,  would  not  be  disclosed;  but, 
except  so  far  as  its  existence  is  established  by  the  alleged 
acts  done,  I  do  not  see  how  it  could  have  afforded  this 
plaintiff  any  cause  of  action.  The  demurrer  is  sustained 
so  far  as  it  rests  upon  the  ground  numbered  7f . 

The  defendants  contend  that  the  amended  declaration 
must  be  taken  to  have  fully  and  finally  set  forth  the  cause 
of  action,  and  that,  when  the  plaintiff  undertakes  to  say 
in  his  amended  replication  that  the  cause  of  action  was 
fraudulently  concealed  ^^  in  pursuance  of  the  plan  and  con- 
spiracy'' described  in  the  declaration,  he  so  modifies  or 
adds  to  the  description  there  given  as  to  present  a  cause  of 
adicm  different  in  some  respects  from  that  therein  stated. 
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The  defendants  contend  that  nothing  of  this  kind  can  be 
done  in  a  replication,  that  the  attempt  to  do  it  constitutes 
a  ^  departure  ^  in  pleading,  and  of  itself  makes  the  replica- 
tion bad  on  demurrer.  If  the  allegation  referred  to  must 
be  understood  as  setting  up  another  act,  planned  as  part 
of  the  combination  or  conspiracy  complained  of,  and  there- 
after done  by  the  defendants  to  the  Goddu  Company's  in- 
jury, I  think  their  contention  right,  and  sustain  their  de- 
murrer on  the  grounds  numbered  3-6,  inclusive.  If  the 
•  words  quoted  need  not  be  so  understood,  and  the  declaration 
seems  to  me  so  framed  as  to  leave  this  subject  to  some 
doubt,  they  are  without  importance  upon  tiie  questions 
raised  by  this  demurrer. 

[8]  The  defendants'  motion  to  strike  out  the  amendmait 
to  the  replication  is  based  in  part  upon  grounds  already  con- 
sidered in  dealing  with  their  demurrer.  It  is  also  based 
upon  allegations  that  the  facts  found  or  recited  in  Con- 
verse et  (d.  V.  United  Shoe  Machinery  Co.  185  Mass.  422, 
70  N.  E.  444,  and  209  Masa  539,  95  N.  E.  929,  show  the 
existence  of  the  claims  upon  which  the  cause  of  action  in 
this  case  is  based  to  have  been  matters  of  public  record, 
not  within  the  defendants'  power  to  conceal,  of  which  the 
trustee  had  ample  means  of  knowledge,  and  which  he  could 
not  have  failed  to  know  had  he  exercised  due  diligence. 
Although  it  appears  from  the  above  reports  of  these  cases 
that  the  first  case  was  decided  in  1904,  and  was  brought 
against  the  defendants  here  by  minority  stockholders  of 
the  Goddu  (Company,  for  injury  to  their  interest  therein, 
alleged  to  have  been  done  by  the  defendants  while  in  con- 
trol of  that  company,  acquired  by  conspiracy  to  obtain 
such  control,  also  that  the  second  suit,  decided  in  September, 
1911,  was  brought  by  the  same  minority  stockholders  in 
equity,  against  the  same  defendants  and  the  Goddu  C!om- 
pany,  to  redress  the  same  alleged  injuries,  and  upon  the 
claim  that  the  defendants  attempted  to  create  a  monopoly, 
I  am  not  satisfied  that  the  reports  cited  can  properly  be  re- 
sorted to,  upon  a  motion  of  this  kind,  for  the  purpose  of 
establishing  the  conclusion  for  which  the  defendants  con- 
tend.   Having  sustained  the  [654]  demurrer  to  the  amend- 
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ed  replication,  I  shall  deny  the  motion  to  strike  out  the 
amendment. 

If  the  demurrer  has  been  rightly  sustained,  the  defense 
that  the  suit  is  barred  by  the  statute  of  limitations  has  not 
been  met.  Judgment  is,  therefore,  to  be  entered  for  the  de- 
fendants. 


CILLEY  V.  UNITED  SHOE  MACHINERY  CO. 

(Distriet  Ooort,  D.  Massadiuaetts.    January  31,  1918.) 

[202  Fed.  Rep.,  508.] 

PiXAonfo  (I  64) — Dttpeicitt — Violation  of  Anti-Tbtjst  Acf.^-Slace 
the  thing  forbidden  by  Anti-Trust  Act  July  2,  1890,  c.  647,  if  1,  2, 
26  Stat  209  (U.  S.  Gomp.  St.  1901,  p.  3200),  may  consist  of  a  scheme 
or  an  nnlawfnl  combination  as  a  whole,  a  declaration  for  civil 
damages  authorized  by  section  7,  charging  in  a  single  count  that 
defendant  was  an  illegal  combinatioa  in  restraint  of  trade,  etc., 
and  that  by  reason  of  conspiracy  and  monopoly  defendant  had 
practically  monopolized  the  entire  business  of  manufacturing  shoe 
machinery  in  the  United  States,  and  had  utterly  destroyed  plain- 
tiff's interstate  trade  and  commerce  in  such  machinery  and  ren- 
dered plaintiff's  patents  yalueless,  etc.,  was  not  objectionable  for 
dupUclty  and  uncertainty  on .  the  theory  that  eadi  one  of  the 
things  forbidden  in  sections  1  and  2  were  distinct  offenses,  and 
that  the  declaration  should  charge  such  separate  offenses  in  s^;>a- 
rate  counts.* 

(Ed.  Note.~For  other  cases,  see  Pleading,  Cent.  Dig.  §1134-137; 
Dec  Dig.  i  64.] 

Monopolies  (I  28) — Sherman  Act— Violation — Civil  Damages — 
Declasation. — ^A  declaration  for  civil  damages  for  violation  of 
Anti-Trust  Act  July  2,  1890.  c.  647,  26  Stat.  209  (U.  S.  Comp.  St. 
1901,  p.  8200),  alleged  that  defendant  was,  and  since  its  organi- 
zation had  been,  an  illegal  combination  in  restraint  of  trade  and  a 
Doonopoly,  tliat  e^eh  of  its  leases  of  machinery,  copies  of  which 
were  annexed*  was  a  cpntract  In  restraint  of  trade  and  commerce, 
and  that  defendant  by  a  created  scheme  and  conspiracy  monopo- 
lized the  entire  trade  in  shoe  machinery  and  had  excluded  plaintiff 
from  particlpfltion  therein.  It  also  charged  that  by  reason  of  such 
conspiracgr  and  monopoly  defendant  had  prevented  plaintiff  from 
selling  shoe  Biacliinery  covo'ed  by  idaintUTs  patents  and  had  ren- 

*  Syllabus  copyrighted,  1918^  by  West  Publishing  Coinpai^. 
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dered  the  same  valueless,  etc    Held,  that  the  •complatait  wmi  not 
demurrable  for  want  of  facts. 

[Bd.  Note.— For  other  cases,  see  Monopolies,  Gent.  Dig.  I  18; 
Dec.  Dig.  i  28.] 
Monopolies  (§  28) — Civil  Damagbs — ^Dbclasation — Injukt. — ^The 
declavatlon  suflkleatly  alleged  Injiury  to  plalntiirs  business  and 
property  by  reason  of  defendant's  unlawful  acts  to  withstand  a 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  i  18; 
DecDllg.  i  28.] 

At  Law.  Action  by  Harry  E.  Cilley  against  United  Shoe 
Machinery  Company.  On  demurrer  to  declaratioiL  Over- 
ruled. 

[699]  Everett  N.  Curtis^  of  Boston,  Mass.,  for  plaintiff; 

« 

Coolidge  <&  Highly  of  Boston,  Mas&,  for  defendant. 

Cour,  Circuit  Judge. 

This  case  is  now  before  the  court  on  demutrer  to  the 
declaration. 

The  case  is  an  action  at  law  brought  under  section  7  of 
the  act  of  Congress  of  July  2,  1890,  known  as  the  Anii- 
Trust  Act  (26  Stat  210,  c.  647  [U.  S.  Comp.  St  1901,  p. 
3202]). 

Section  7  reads  as  follows: 

'*  Sec  7.  Any  person  who  shall  be  Injured  In  his  business  or  prop- 
erty by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act  may  sue  therefor  In 
any  Circuit  G^urt  of  the  United  States  In  the  district  in  whldi  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in 
controversy,  and  shall  recover  threefold  the  damages  by  him  sus- 
tained, and  the  costs  of  suit,  including  a  reasonable  attorney's  fee." 

The  essential  averments  in  a  dedaration  under  this  sec- 
tion would  appear  to  be:  (1)  That  the  defendant  has  done 
one  or  more  of  the  things  forbidden  by  the  first  and  second 
sections  of  the  statute;  (2)  that. by  such  action  of  the  de- 
fendant the  plaintiff  has  been  injured  in  his  business  or 
property;  and  (ft)  that  damages  were  sustained.  PeopWa 
Tobacco  Co.  V.  American  Tobacco  Co.^  170  Fed.  396,  407,  95 
C.  a  A.  566. 
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The  declaration  in  the  case  at  bar  is  limited  to  a  single 
connt  in  a  narrative  form.  It  comprises  13  printed  pages, 
and  with  the  attached  exhibits  some  69  printed  pages.  Both 
the  briefs  of  comisel  contain  an  accurate  summary  of  the 
declaration,  which  may  be  stated  as  follows: 

It  alleges  in  detail  the  establishmrait  of  the  shoe  machin- 
ery business  of  the  plaintiff  at  Boston  in  1893,  his  engaging 
thereafter  in  interstate  commerce,  his  building  up  of  the 
business,  his  procuring  of  patents  and  the  construction  of 
shoe  machines  thereunder,  the  expenditure  of  nearly  $100,- 
000  to  develop  Uie  business,  the  profits  of  the  business  im- 
mediately prior  to  the  alleged  wrongful  acts  of  the  defend- 
ant and  the  entire  loss  of  profits  thereafter,  a  list  of  the 
customers  with  whom  he  had  done  business  and  persons 
with  whom  he  was  negotiating  for  further  business,  the 
trade  conditions  prior  to  the  organization  of  the  defendant 
company,  the  illegal  combination  and  conspiracy  of  its 
promoters,  the  organization  of  the  company,  its  acquisition 
of  competing  concerns,  its  utilization  of  leases  and  licenses 
as  an  instrumentality  to  create  an  illegal  monopoly  and 
combination  (the  general  forms  of  leases  and  licenses  being 
set  forth  verbatim  in  an  exhibit),  the  effect  of  these  leases 
and  licenses  in  excluding  the  plaintiff  from  the  market,  the 
attempt  through  the  leases  and  licenses  to  extend  the  scope 
and  operation  of  the  defendant  company's  patents,  the  su- 
perior merit  and  efficiency  of  the  plaintiff^s  line  of  shoe  ma- 
diinery,  the  threats  of  the  officers  of  the  defendant  com- 
pany to  the  plaintiff  made  in  pursuance  of  its  sdieme  to 
monopolize,  the  destruction  of  the  established  business  and 
interstate  conmierce  of  the  plaintiff,  the  diversion  of  his 
customers,  the  destruction  of  the  value  of  his  patent  inter- 
ests, and  others  injuries  to  his  business  and  prop^ly. 

fMO]  In  the  two  final  paragraphs  of  ike  declaration  the 
plaintiff  thus  soms  up  his  cause  of  action  and  the  damages 
aUeged : 

*'  IB.  Accordingly,  the  plaintiff  says  that  the  defendant  is  and  has 
been  since  its  organization  an  ttlegal  combination  in  restraint  of  trade 
arl  a  monopoly  existing  wrongfully  and  in  violation  of  the  aet  of 
Coagreea  ^  July  2«  lfi9Q,  chapter  e47».ccMnaK>Dly  known  as  the  Sher- 
man Act;  that  each  and  every  one  of  the  leases,  copies  of  which  are 
hereto  annexed^  is  a  contract  in  restraint  of  trade  and  conouerce 
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among  the  serieral  States  and  with  foreign  nations,  in  tiiat  the  effect 
lias  l>een  to  prevent  practically  all  of  the  shoe  manufacturers  in  the 
United  States  from  purchasing,  leasing,  or  otherwise  acquiring  or 
obtaining  in  any  of  the  States  of  the  United  States  or  in  any  foreign 
marlcet  or  elsewhere,  except  fk'om  the  defendant  shoe  machinery  and 
mechanisms ;  that  said  group  or  system  of  leases  which  the  defendant 
has  required  and  secured  to  be  signed  by  nearly  all  the  shoe  manu- 
facturers in  the  United  States  have  created  and  now  maintain  a 
conspiracy  and  combination  in  restraint  of  trade  and  coounerce 
among  the  several  States  and  with  foreign  nations,  to  which  the 
defendant  and  all  its  acquired  concerns  and  companies  are  parties, 
whereby  the  defendant  has  roonopoliaed  and  now  monopolizes  sub- 
stantially the  entire  trade  and  commerce  in  shoe  madiinery  and 
mechanisms  among  the  several  States  and  with  foreign  nations  and 
suppresses  all  competition  therein,  and  has  entirely  excluded  the 
plaintilf  from  participation  in  such  trade  and  conomerce;  that  said 
leases  are  essential  parts  of  an  illegal  scheme,  combination,  and 
conspiracy  in  restraint  of  trade  and  commerce,  and  have  been  utilised 
by  the  defendant  as  an  important  instrumentality  in  creating  and 
supporting  its  illegal  monopoly  in  the  business  of  dealing  in  and 
with  shoe  machinery  and  mechanisms. 

"14.  That  through  and  by  reason  of  the  said  conspiracy  and 
monopoly  acquired  by  the  defendant  company  of  practically  the  en- 
tire business  of  manufkcturing  shoe  machinery  throughout  the  United 
States  the  plaintiff  has  been  prevented  firom  selling  shoe  machinery 
manufactured  by  him,  including  machines  covered  by  said  patents 
relating  thereto  enumerated  in  paragraph  1  to  the  manufacturers 
included  in  Exhibit  A  and  to  the  other  shoe  manufacturers  in  the  vari- 
ous States  of  the  United  States,  and  by  means  of  each  and  all  acts 
done  by  the  defendant  in  pursuance  of  said  monopoly  the  defendant 
has  utterly  destroyed  the  interstate  trade  and  commerce  of  the 
plaintiff  with  said  shoe  manufacturer^  by  the  loss  of  many  atdiars 
and  customers  directly  resulting  thereflrom,  the  interests  of  the  plain- 
tiff in  the  aforesaid  patents  enumerated  in  paragraph  1  have  been 
rendered  valueless,  and  the  plaintiff  has  otherwise  been  greatly  in- 
jured in  his  business  and  property  by  reason  of  said  monopoly  and 
the  acts  of  the  defendant  done  In  pursuance  thereof,  and  to  carry 
the  same  into  effect,  which  are  declared  to  be  unlawful  by  the  afore- 
said act  of  Congress  of  July  2,  1800,  chapter  647,  to  the  amount 
<^  three  hundred  thousand  ($800,000)  dollars,  to  recover  threefold 
which  damages  and  costs  of  suit,  including  a  reasonable  attorney's 
fee  under  section  7  of  said  act,  this  suit  is  brought" 

The  several  grounds  of  demurrer  may  be  grouped  under 
three  heads : 

(1)  That  the  declaration  is  bad  for  duplicity  and  uneer- 
tainty. 
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(2)  That  the  declaration  fails  to  set  forth  with  substantial 
certainty  substantive  facts  showing  that  the  defendant  has 
been  guilty  of  anything  forbidden  or  declared  \p  be  unlawful 
by  the  Anti-Trust  Act. 

(8)  That  the  declaration  fails  to  show  that  the  plaintiff 
has  been  injured  in  his  business  or  property  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  this  act. 

[1]  1.  With  respect  to  the  first  ground  of  demurrer,  it  is 
by  no  means  clear  under  the  recent  decisions  of  the  Supreme 
Court  that  this  declaration  is  bad  for  duplicity  and  uncer- 
tainty. 

In  the  construction  of  this  statute  the  Supreme  Court 
has  held  that  the  thing  forbidden  by  the  statute  may  reside 
in  the  scheme  or  combi  [601]  nation  considered  as  a  whole. 
In  Swift  V.  United  States,  196  U.  S.  376,  396,  25  Sup.  Ct. 
276, 279  (49  L.  Ed.  518),  the  court  said: 

"Tlie  scheme  as  a  whole  seems  to  us  to  be  witliin  reach  of  the 
law.  The  constituent  elements,  as  we  have  stated  them,  are  enough 
to  give  to  the  scheme  a  body,  and,  for  all  that  we  can  say,  to  accom- 
plish it  Moreover,  whatever  we  may  think  of  them  separately  when 
we  take  them  up  as  distinct  charges,  they  are  alleged  sufficiently  as 
elements  of  the  scheme.  It  is  suggested  that  the  several  acts  charged 
are  lawful  and  that  intent  can  make  no  difference.  But  they  are 
bound  together  as  the  parts  of  a  single  plan.  The  plan  may  make 
the  parts  unlawful.'* 

Again,  in  United  States  v.  American  Tobacco  Co.,  221 
U.  S.  106,  184,  31  Sup.  Ct.  682,  650  (55  L.  Ed.  663),  the 
court  said : 

"  Our  conclusion  being  that  the  combination  as  a  whole,  involving 
aU  its  co-operating  or  associated  parts,  in  whatever  form  clothed, 
constitutes  a  restraint  of  trade  within  the  first  section,  and  an  at- 
tempt to  monopolize  or  a  monopolization  within  the  second  section 
of  the  Anti-Trust  Act,  it  follows."  etc. 

The  defendant's  theory  of  this  case  is  that  each  one  of  the 
things  forbidden  by  sections  1  and  2  are  distinct  offenses, 
and  that  in  a  civil  action  brought  under  section  7  the  decla- 
ration should  charge  these  separate  offenses  in  separate 
counts.  This  theory  does  not  accord  with  the  Tiew  taken  by 
the  Supreme  Court  that  the  thing  forbidden  by  the  act 
may  consist  of  ^  the  scheme  as  a  whole  "  or  ^^  the  combina- 
tion as  a  whole.''  Under  this  construction  of  the  statute 
it  18  plain  that  the  separate  elements  considered  by  them* 
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selves  may  not  be  illegal,  and  yet  that  the  scheme  or  oom- 
bination  as  a  whole  may  be. 

The  declaration  in  this  case  is  foimded  upon  the  theory 
that  under  section  7  the  thing  ^^  forbidden  or  declared  to  be 
unlawful  by  this  act"  may  reside  in  the  scheme  en*  combi- 
nation as  a  whole,  and  under  the  decisions  of  the  Supreme 
Court  I  am  not  prepared  to  rule  that  a  declaration  so  framed 
is  void  for  duplicity  and  uncertainty. 

[2]  2.  With  respect  to  the  second  ground  of  demurrer, 
I  am  not  convinced,  assuming  the  truth  of  all  the  allegations 
which  are  well  pleaded,  that  the  declaration  does  not  suffi- 
ciently set  forth  a  scheme  or  combination  in  restraint  of 
trade  within  the  meaning  of  sections  1  and  2  of  the  Sherman 
Act  as  construed  by  the  Supreme  Ck)urt.  Since,  then,  it 
does  not  clearly  appear  that  the  declaration  does  not  set 
forth  a  cause  of  action,  this  ground  of  demurrer  should  be 
overruled. 

[3]  3.  With  respect  to  the  third  ground  of  demurrer,  I 
am  of  the  opinion,  upon  an  examination  of  the  declaration, 
that  the  allegations  therein  respecting  injuries  to  the  plain- 
tiff's business  and  property  by  reason  of  the  defendant's 
unlawful  acts  are  a  sufficient  compliance  with  the  statute. 

Upon  the  whole,  and  notwithstanding  that  the  questions 
here  raised  cannot  be  said  to  be  fully  settled  or  free  from 
doubt,  I  do  not  thinic  this  demurrer  should  be  sustained. 

It  is  a  familiar  rule  on  demurrer  that  every  doubt  ^onkl 
be  resolved  in  favor  of  the  plaintiff,  and  hence  a  demurrer 
should  not  be  sustained  unless  the  court  is  fully  satisfied  that 
some  of  the  grounds  are  well  founded. 

Demurrer  overruled. 


BUCKEYE  POWDER  CO.  v.  E.  I.  DU  PONT  DE  NE- 
MOURS POWDER  CO.  ET  AL.« 

(District  Court,  D.  New  Oeraey.    Biarcfa  28, 1912.) 
[196  Fed.  Rep.,  S14.3 

Gouira  (I  841)— -Fkdbeai,  Coinnrah— OoineaiEiTT  to  Btaxb  Pbactujil-- 
Under  the  conformity  statute  (Rev.  St.  I  914  [U.  8.  Gomp.  St  1901, 
p.  684]).  a  Federal  court  wUl  foUow  the  practice  prescrihed  by  a 

•For  oplnioa  of  the  Circolt  Ckmrt  of  A#peal8  (228  Fed.  881)»  aee 
post,  page  097. 
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State  statute  "  as  near  as  may  be»"  bnt  not  where  it  would  defeat 
or  incumber  the  administration  of  the  law  under  Federal  8tntutes.<> 
IBd.  Note.-— For  other  cases,  see  Courts,  Cent.  Dig.  I  899;  Dec. 
Dig.  I  841. 

Conformity  of  practice  in  common-law  actions  to  that  of  State 
court,  see  notes  to  O'Connell  v.  Reed,  5  C  C.  A.  594;  Nederland 
Life  Ins.  Co.  v.  Hall,  27  C.  C.  A.  892.] 

Monopolies  (8  28) — ^Anti-Tbust  Act — ^Actions  fob  Damages — Plead- 
ing.— ^To  sustain  an  action  for  damages  under  Sherman  Anti-Trust 
Act  July  2,  1890,  c.  647,  I  7,  26  Stot  210  (U.  S.  Comp.  St.  1901,  p. 
8202),  the  iilaintiff  must  allege,  as  well  as  prove,  that  defendant 
committed  one  or  more  of  the  acts  de<dared  to  be  unlawful  by  sec- 
tions 1  and  2,  by  either  entering  into  a  contract,  combination,  or 
conspiracy  in  restraint  of  interstate  or  foreign  trade  or  commerce 
or  monopolizing  or  attempting  to  monopoliaie  a  part  of  such  trade 
or  commerce,  and  in  such  clear  and  unambiguous  language  and 
with  such  rea.SDnable  certainty  that  the  defendant  and  the  court 
may  be  apprised  of  the  alleged  cause  of  action. 

[Ed.  Note.-^or  other  cases,  see  Monopolies,  Cent.  Dig.  I  18; 
Dec.  Dig.  $  28.] 

Plbaoino  (I  64) — ^Anti-Tbust  Act — ^Actions  fob  Dahaobs — ^Dbcla- 
BATiON — ^Duplicitt. — A  declaration  in  such  an  action  which  alleges 
a  conspiracy  to  monopolixe  interstate- commerce  in  certain  articles 
is  not  bad  for  duplicity  because  it  also  alleges  the  making  of  con- 
tracts and  combinations,  where  they  are  but  steps  in  such  conspiracy. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  II  134-137 ; 
Dec.  Dig.  I  64.] 

Pleading  (I  360) — Motion  to  Strike  Out. — In  disposing  of  a  motion 
to  strike  out  a  declaration  as  so  defective  in  form  as  to  prejudice  a 
fair  trial  of  the  cause,  the  court  will  notice  and  [515]  strike  oht 
objectionable  parts,  although  not  directly  challenged,  where  neces- 
sary to  a  proper  disposition  of  the  motion. 

(Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  1129- 
1146;  Dec.  Dig.  I  360.] 

Pleading  (I  355) — ^Motion  to  Strike  Out — Grounds. — In  an  action 
for  damage  under  Sherman  Anti-Trust  Act  July  2,  1890,  a  647, 
I  7,  26  Stat  210  (U.  S.  Comp.  St.  1901,  p.  3202),  where  a  con- 
spiracy is  charged  l>etween  a  large  number  of  persons  and  corpora- 
tions named,  only  those  who  are  served  should  be  declared  against 
as  defendants,  and  the  naming  of  all  as  defendants  in  the  declara- 
tion, together  with  general  references  to  the  defendants,  without 
specifically  naming  those  referred  to,  constituted  a  defect  which  will 
be  corrected  by  the  court  o)i  a  motion  to  strike  out  the  pleading. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  II  1102- 
1110;  Dec.  Dig.  I  855.1 

•  Syllabus  copyrighted,  1912,  by  West  PuhUshing  Ooo^pany. 
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Monopolies  (I  28)^^Aotion  fob  Dajcaou  Undbb  Antx-Tbust  Aci^- 
FLEAoufo. — To  require  the  party  tnjiired  by  th»  conspiracy  de- 
nounced by  Anti-Tmst  Act  July  2,  1890,  c.  (MT,  I  1,  26  Stat  200 
(U.  S.  Comp.  St  1901,  p.  8200),  to  set  out  his  cause  of  complaint 
with  that  degree  of  nicety  and  precision  In  stating  times,  places, 
methods,  and  persons  required  by  the  ordinary  rules  of  common- 
law  pleading,  would  be  to  nullify  the  beneficent  purpose  of  the 
statute,  and  a  declaration  will  not  be  stricken  out,  even  though  it 
may  contain  some  statements  of  a  geieral  or  indefinite  character, 
if  it  sets  out  with  reasonable  certainty  and  definlteness  the  causes 
which  resulted  in  plaintifTs  injury  and  connects  tkt  defendant 
therewith,  any  defendant  denning  hlms^f  prejudiced  by  any  such 
generality  of  statement  having  the  right  to  move  for  a  bill  of  par- 
ticulars. 

[Bd.  Note. — ^For  other  cases,  see  Monopolies,  Gent  Dig.  I  18; 
Dec  Dig.  I  28.] 

PxjBAmNG  (I  18) — OBvrAiNTT — IfmBFiwiTKNESS. — ^Tho  declaration  in 
an  action  under  Anti-Trust  Act  of  July  2,  1800,  c  647,  I  7,  26  Stat 
210  (U.  S.  Comp,  St  1901,  p.  3202),  to  recover  damages  for  viola- 
tion of  sections  1  and  2  of  the  act  construed,  and  hHd  not  sub- 
ject to  a  motion  to  strike  for  uncertainty  and  indefiniteness  of 
statement  but  certain  allegations  stricken  out  as  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  II  80,  64; 
Dec.  Dig.  1 18.3 

At  Law.  Action  by  the  Buckeye  Powder  Company 
against  the  E.  I.  Du  Pont  de  Nemours  Powder  Company 
and  others.  On  motion  to  strike  out  declaration.  Over- 
ruled. 

Frank  S.  Katzenbach^  jr.,  of  Trenton,  N.  J.  {Robert  H. 
MeCarter^  Oeorge  8.  Orahamy  and  Thamaa  J.  Laffey^  on 
the  brief) ,  for  the  rule. 

MacFarhmd,  Taylor  dk  CosteUo,  of  New  York  City  {WU- 
lard  U.  Taylor,  Twyman  O.  Abbott,  and  Walter  J.  Bartnett, 
on  the  brief),  contra. 

Bellbtab,  District  Judge. 

The  plaintiff  has  filed  his  declaration  against  28  persons 
(defendants,  so  called),  and  this  motion  is  made  on  behalf  of 
the  E.  I.  Du  Pont  de  Nemours  Powder  Company,  Eastern 
Djmamite  Company,  and  Intematicmal  Smokeless  Powder 
&  Chemical  Company,  three  of  the  four  defendants  who 
were  served  [616]  with  prooeas.    The  motion  is  founded 
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on  section  110  of  the  New   Jersey  praetioe  act  (P.  L.  1903, 
p.  569),  which  section  is  as  follows: 

"The  court  or  a  judge  may  on  four  days'  notice  strike  ont  any 
pleading  which  is  irregular  or  defective,  or  is  so  framed  as  to  preju- 
dice, embarrass,  or  delay  a  ftair  trial  of  the  action.** 

The  motion  takes  the  place  of  a  special  demurrer,  deals 
with  the  form  and  not  the  substance  of  the  pleading,  and 
is  addressed  to  the  sound  discretion  of  the  court.  More 
strictness  is  required  in  stating  the  substance  of  a  cause  of 
action  than  the  form  of  it. 

[1]  The  practice  here  authorized  by  the  State  statute, 
by  virtue  of  section  914,  R,  St,  derived  from  section  5  of 
the  ^^ conformity  act"  of  June  1,  1872  (chapter  256,  17 
Stat  197  [U.  S.  C<Mnp.  St.  1901,  p.  684]),  will  be  followed 
"  as  near  as  may  be,"  but  not  **  where  it  would  be  inconsistent 
with  the  terms  or  defeat  the  purposes  of  the  legislation  of 
Congress.  ♦  ♦  ♦  State  statutes  which  defeat  or  incum- 
ber the  administration  of  the  law  under  Federal  statutes 
are  not  required  to  be  followed  in  the  Federal  courts,  iiemi' 
can  Cen.  R.  R.  Co.  v.  Pinhney,  149  U.  S.  207,  18  Sup.  Ct. 
859,  37  L.  Ed.  699.  It  follows  that,  where  the  State  statute 
or  practice  is  not  adequate  to  afford  the  relief  which  Con- 
gress has  provided  in  a  given  statute,  resort  must  be  had 
to  the  power  of  the  Federal  court  to  adapt  its  practice  and 
issue  its  writs  and  administer  its  remedies  so  as  to  enforce 
the  Federal  law."  HiUs  dk  Co.  v.  Hoover ^  220  U.  S.  329,  336, 
31  Sup.  Ct.  402,  66  L.  Ed.  485.  The  motion  will  not  be 
granted  unless  it  is  clear  that  a  fair  trial  of  the  action  on 
its  merits  is  prejudiced  by  the  form  of  the  stated  cause  of 
action. 

[2]  The  alleged  cause  of  action  is  said  to  arise  under 
section  7  of  the  act  entitled,  ^  An  act  to  protect  trade  and 
*  commerce  against  unlawful  restraints  and  monopolies,"  ap- 
proved July  2,  1890,  popularly  known  as  the  "Sherman 
Anti-Trust  Act "  (3  U.  S.  Comp.  Stat.  1901,  p.  3200.)  Said 
section  is  as  follows: 

"Any  person  who  shaU  be  injured  in  his  huainess  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawfol  by  this  act,  may  sne  therefor  in  any  Circoit 
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Goort  of  the  United  Statee  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  req^ect  to  the  amount  in  controyenj, 
and  shall  recover  threefold  the  damages  hy  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee." 

The  unlawful  things  alleged  to  have  been  done  by  the 
defendants  to  the  injury  of  the  plaintiff  are  said  to  be  de- 
nounced by  sections  1  and  2  of  such  act,  which  sections  are 
as  follows: 

"Section  1.  B<very  contract,  oomhination  in  the  form  of  tmst  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal.  E2very  person  who  shall  make  any  such  contract  or  engage 
in  any  such  combinaflon  or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  a 
fine  not  exceeding  five  ^ousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court 

"  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  mo- 
nopolize or  combine  or  conspire  with  any  other  person  or  persons  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  [617]  punished  by  a 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court" 

The  first  section  of  this  act  denounces  restraint  of  inter- 
state trade  in  two  ways — ^by  contract  and  by  a  combination 
or  conspiracy — ^and  in  the  second  section  the  monopolizing 
and  attempt  to  monopolize  any  of  such  trade  is  denounced. 
To  maintain  an  action  under  this  ^ct,  therefore,  the  plain- 
tiff must  allege  as  well  as  prove  that  the  defendant  com- 
mitted one  of  such  forbidden  acts,  and  that  in  consequence 
he  was  injured  in  his  business  or  property.  Northern  Se- 
cuHties  Co.  v.  U.  S.,  193  U.  S.  197-403,  24  Sup.  Ct.  436,  48 
L.  Ed.  679;  Rice  v.  Standard  OU  Co.  (C.  C),  134  Fed.  464 ;• 
Cilley  V.  United  Shoe  Mach.  Co.  (C.  C),  152  Fed.  726; 
People^a  Tobacco  Co.  v.  American  Tobacco  Co.y  170  Fed. 
396-407,  95  C.  C.  A.  566;  Ware-Kramer  Tobacco  Co.  v. 
American  Tobacco  Co.  (C.  C),  180  Fed.  160.  In  the  plead- 
ing, plaintiff  must  declare  the  forbidden  acts  and  consequent 
injuries  in  such  dear  and  unambiguous  language,  and  with 
such  reasonable  certainty,  that  the  defendants  and  the  court 
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may  be  apprised  of  the  alleged  cause  of  action,  that  it  may 
be  known  by  the  former  how  to  answer  and  prepare  for  trial, 
and  by  the  latter  what  is  the  nature  of  the  issue,  and,  if  it 
be  one  of  fact,  to  control  th.e  character  of  the  proofs  offered 
at  the  trial,  and  to  pronounce  and  enforce  a  judgment  that 
will  settle  the  rights  involved  in  such  issues. 

The  declaration  contains  one  count  composed  of  17  lengthy 
paragraphs,  set  out  in  the  margin  hereof.<>  Broadly  stated, 
the  gravamen  of  the  declaration  is  that  the  defendants  entered 
into  contracts  and  combinations  and  conspiracies  to  monopo- 
lize interstate  trade  in  powder  and  other  explosives,  and  that 
in  carrying  out  their  monopolistic  purposes  they  conspired 
to  coerce  the  plaintiff  to  yield  its  independence  as  a  com- 
petitor and  join  with  the  defendants  on  their  terms  in  the 
furtherance  of  such  unlawful  purpose,  or  to  drive  it  out 
of  such  business,  and  that  they  eventually  succeeded  in  ac- 
complishing the  latter,  to  its  great  damage. 

The  grounds  of  the  motion  to  strike  out  are  two:  First, 
duplicity;  second,  that  the  allegations  are  so  defective  as 
to  prejudice  the  defense. 

[8]  As  to  the  charge  of  duplicity.  The  defendants  con- 
tend that  the  plaintiff  has  not  only  combined  in  one  count 
all  three  causes  for  which  actions  are  given  by  the  Anti- 
Trust  Act,  but  also  alleged  causes  for  which  actions  are  not 
given  by  such  act.  Paragraph  4  of  such  declaration  is  said 
to  allege  the  causes  of  action  founded  on  such  act,  and  para- 
graphs 5, 14,  and  17  the  other  causes  of  action.  Paragraph 
4  does  charge  the  making  of  unlawful  agreements,  the  enter- 
ing into  unlawful  combinations,  and  the  maintenance  of  a 
practically  complete  monopoly.  If  in  so  doing  the  pleader 
has  combined  two  or  more  distinct  causes  of  action,  the 
pleading  is  bad  for  duplicity.  Rice  v.  Standard  OU  Co.^ 
supra.  But  as  a  conspiracy  may  be  accom[518]plished  by 
any  numb^  or  variety  of  steps,  some  of  which  may  be  in 
the  form  of  oMitracts,  others  as  combinations,  if  the  con- 
tract's and  the  combinations  referred  to  in  the  declaration 
arc  but  steps  in  such  conspiracy,  and  such  conspiracy  has 
for  its  purpose  the  alleged  monopoly,  the  whole  constitutes 

•  See  note  at  end  of  case. 
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but  one  cause  of  action.  Conners  v.  United  States,  168  U.  S. 
408, 15  Sup.  a.  951,  39  L.  Ed.  1038;  United  States  v.  Swift 
(D.  C.)  188  Fed.  92.  The  matter  of  the  fourth  paragraph 
relates  largely  to  transactions  prior  to  the  plaintiff's  en- 
gaging in  the  manufacture  and  sales  of  powder,  etc.  In 
that  respect  it  is  but  introductory  to,  and  an  und^laying 
of,  the  various  steps  constituting  the  conspiracy  which  are 
said  to  have  followed,  and  which  history  is  offered  as  fur- 
nishing the  light  in  which  such  subsequent  steps  are  to  be 
interpreted.  This  is  not  objectionable,  and  may  be  essential 
to  a  right  understanding  of  the  cause  of  action  said  to  arise 
from  the  Anti-Trust  Act.  United  States  v.  E.  I.  Du  Pont 
de  Nemours  (C.  C.)  188  Fed.  127,  184,  151.  Out  of  the 
matter  stated  in  this  paragraph  emerges  that  in  the  year 
1903,  the  year  that  the  plaintiff  engaged  in  such  powder 
trade,  the  defendant  the  E.  1.  Du  Pont  de  Nemours  Powder 
Company  (hereinafter  called  the  New  Jersey  Company) 
was  incorporated  under  the  laws  of  the  State  of  New  Jersey 
as  a  holding  company,  and  to  which,  it  is  alleged,  was  trans- 
ferred the  controlling  interest  in  the  capital  stock  and  prop- 
erties of  a  large  number  of  (named)  corporations  which 
had  theretofore  been  engaged  in  such  trade,  including  the 
served  defendants,  and  in  it  it  is  alleged  that  oertain 
(named)  individuals  erroneously  called  defendants,  as  of- 
ficers and  directors  of  two  of  the  moving  defendants,  viz., 
the  New  Jersey  Company  and  the  International  Smokeless 
Powder  &  Chemical  Company,  ^  instituted,  directed,  ratified, 
or  approved  the  various  unlawful  and  wrongful  acts  herein- 
before and  hereinafter  complained  of;  *  *  *  that,  by 
reason  of  the  matters  and  things  alleged  and  set  forth  in 
this  paragraph,  the  defendants  succeeded  in  establishing 
within  themselves,  and  have  ever  since  maintained,  a  prac- 
tically complete  monopoly  in  interstate  trade  in  powder  and 
other  explosives  amounting  to  about  ninety-five  (95)  per 
cent  of  said  entire  trade,  and  ever  since  have  been,  and 
now  are,  engaged  in  a  combination  and  conspiracy  to  un- 
reasmiably  restrain  and  moD<^lize  said  trade  throughout 
the  United  States  and  foreign  countries,  and  have  sup- 
pressed competition  and  have  fixed  prices  of  powder  and 
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other  explosives  arbitrarily  and  unreascmabfy,  and  have 
driven  indep^ident  competitors  out  of  business,  or  have 
coerced  them  into  a  sale  to  cm*  union  with  said  unlawful 
combination,  and  have  unreasonably  restrained  trade  and 
commerce  among  the  several  States  of  the  United  States 
and  with  foreign  nations,  and  have  committed  various  other 
unlawful  and  wrongful  acts  as  hereinafter  set  forth,  all  in 
contravention  of  the  laws  of  tljL^  United  States  and  par- 
ticularly the  act  of  Congress  of  July  2, 1890,  and  in  deroga- 
tion of  the  rights  of  plaintiff  to  its  great  damage,  as  here- 
inafter set  forth."  The  conspiracy  therein  alleged  against 
the  defendants,  and  connected  with  the  more  or  less  detailed 
statement  of  the  various  steps  subsequently  alleged  [619]  to 
have  been  taken  in  furtherance  thereof,  constitute  but  one 
cause  of  action. 

The  fifth  paragraph,  which,  it  is  said,  discloses  a  cause  of 
action  different  from  that  authorized  by  the  Anti-Trust  Act, 
also  deals  in  part  with  matters  of  inducem^it  In  this 
instance,  the  introductory  matter  leads  up  to  the  incorpora- 
tion of  the  plaintiff  and  the  efforts  made  by  its  promoter  to 
secure  a  favorable  location  for  its  manufacturing  plant.  It 
alao  sets  forth  various  steps  alleged  to  have  been  taken  by 
the  officers  and  agents  of  one  of  the  subsidiary  companies  of 
the  New  Jersey  Company  to  prevent  the  organization  of 
plaintiff  and  its  engaging  in  the  manufacture  and  sale  of 
such  powder  in  furtherance  of  sudi  conspiracy  to  perpetuate 
a  monopoly  in  such  trade. 

The  fourteenth  paragraph,  which,  it  is  ocmtended,  also 
states  a  different  cause  of  action,  alleges  that  the  New  Jersey 
Company,  in  its  purpose  to  prevent  competition,  and  to 
secure  for  itself  and  its  associates  a  monoiK>ly  of  the  powder 
trade,  entered  into  a  combination  to  control  the  output  of 
the  manufacturers  of  high  grade  powder-making  machinery, 
and  succeeded  thereby  in  preventing  the  plaintiff,  ezcqpt  at 
great  cost,  from  obtaining  machinery  for  the  equipment  of 
its  plant.  Obviously  the  allegations  in  each  of  these  para- 
graphs do  not  relate  to  a  cause  of  action  other  than  one  of 
those  authorized  by  such  Anti-Trust  Act.  The  illegal  acts 
therein  charged  are  but  steps  in  furtherance  of  the  con- 
spiracy alleged  in  the  other  paragraphs  of  the  declaration. 
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In  the  seventeenth  paragraph,  which,  it  is  said,  also  alleges 
a  di£ferait  cause  of  action,  the  pleader  asserts  that  it  is  enti- 
tled to  recover  punitive  or  vindictive  damages  by  reason  of 
the  malicious  and  wicked  acts  of  the  def  eiidants,  and  par- 
ticularly those  of  the  New  Jersey  Company.  The  right 
thereto,  however,  is  therein  stated  to  be  founded  upon  the 
wrongs  set  forth  in  the  declaraticm ;  and,  as  these  wrongs 
are  said  to  be  the  mentioned  violations  of  the  Anti-Trust 
Act,  the  pleader  in  no  sense  asserts  a  cause  of  action  having 
any  other  basis.  The  case  of  Ware-KraTn^r  Tobacco  Co.  v. 
American  Tobacco  Co.  (C.  C.)  178  Fed.  117,  cited  by  the  de- 
fendants in  support  of  their  contention  of  duplicity  as  to  the 
sevttiteenth  paragraph,  is  not  applicable  to  the  case  at  bar. 
In  that  case  the  declaration  contained  two  counts.  The  first 
count  was  founded  upon  the  Anti-Trust  Act;  the  second, 
upon  a  common-law  tort  Manifestly  in  that  declaration 
there  were  two  distinct  causes  of  action.  In  the  cited  case 
the  decisive  point  was  not  whether  a  double  cause  of  action 
was  stated  in  one  count,  but  whether  the  court  had  obtained 
jurisdiction  over  .one  of  the  defendants  as  to  the  cause  of 
action  stated  in  the  second  count.  In  the  case  at  bar  there 
is  no  such  question.  Whatever  may  be  said  of  the  plaintiff's 
characterization  of  the  conduct  of  the  defendants,  and  its 
assertion  of  its  ri^t  to  recover  punitive  or  vindictive  dam- 
ages by  reason  thereof,  its  claim  for  such  damages  does  not 
make  the  declaration  bad  for  duplicity. 

The  cause  of  action  pleaded  throu^out  the  declaration  is 
single,  and  therefore  is  not  bad  for  duplicity. 

[4]  As  to  the  second  ground,  that  the  declaration  is  so 
defective  as  [680]  to  prejudice  a  lair  trial,  etc.  The  dec- 
laration is  unquestionably  irregular  and  defective  on  the 
several  matters  presently  to  be  noted,  and,  while  the  court 
will  not  usually  interfere  with  the  form  of  pleading  in 
the  absence  of  objection,  yet  where,  as  in  this  case,  the  form 
of  seating  the  alleged  cause  of  action  is  challenged,  the 
court  will  exercise  its  undoubted  prerogative  to  notice  un- 
challenged defects,  and  expunge  the  objectionable  parts,  if 
necessary  to  a  proper  disposition  of  ti^e  motion  to  strike 
out  the  whole  declaration. 
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{5]  As  already  noted,  the  declaraticm  is  laid  agaizist  28 
persons  (called  defendants),  18  of  whom  are  corporations, 
and  15  individuals.  Of  these  only  4  (corporations)  have 
been  brought  into  court.  Only  those  served  should  have 
been  declared  against  as  defendants.  If  the  conspiracy  em- 
braced others  than  those  served,  they  could  have  been  men- 
tioned as  co-conspirators,  but  not  as  defendants.  Through- 
out the  declaration  the  word  ^^defendants''  is  frequently 
used,  without  specifically  naming  them,  and,  as  by  far  the 
larger  number  of  the  persons  declared  against  as  defendants 
have  not  been  brought  into  court,  this  general  refer^ice  to 
defendants  is  irregular,  and  is  bound  to  prove  embarrassing 
to  both  the  court  and  the  parties  if  it  is  not  restricted  to 
the  defendants  actually  served.  This  irregularity,  how- 
ever, is  not  sufficient  to  strike  out  the  entire  declaration, 
if  by  the  exercise  of  the  power  of  excision  the  rights  of 
the  parties  are  not  infringed.  The  striking  out  of  the 
pleading  rests  in  the  sound  discretion  of  the  court,  and  the 
power  will  be  exercised  to  strike  out  in  whole  or  in  part, 
as  the  interests  of  justice  in  the  particular  circumstances 
require.  In  the  present  case  such  interests  require  that  the 
names  of  all  the  persons  mentioned  in%uch  declaration  as 
defendants,  except  the  four  served,  be  struck  out,  so  that  the 
pleader's  general  reference  to  defendants  will  be  limited  to 
those  brought  into  court. 

[6]  In  support  of  the  ground  of  irregularity,  the  moving 
defendants  allege  that  the  averments  in  paragraphs  4,  6, 
7,  8,  9, 10,  and  11  are  too  indefinite  and  uncertain  to  apprise 
the  defendants  of  what  they  are  accused,  and  that  para- 
graph 13,  where  not  indefinite  and  uncertain,  pleads  the 
evidence.  Before  taking  up  these  criticisms  seriatim,  it  is 
to  be  observed  that  the  pleader  has  declared  that  the  alleged 
conspiracy  comprises  a  series  of  steps  carried  out  in  different 
ways.  The  pleader  in  stating  then  has  gone  to  considerable 
length,  and  yet,  as  will  be  seen,  in  many  instances  has  used 
general  terms.  But  the  use  of  general  terms  in  alleging  the 
character  of  such  steps  or  some  of  the  methods  employed 
in  performing  or  enforcing  them,  or  the  failure  to  give 
the  names  of  the  persons  said  to  have  figured  in  the  fur- 
therance and  effectiveness  of  such  conspiracy,  does  not  nec- 
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€8sarily  eondenui  the  pkftding  as  irre^lar  <Mr  def dctire.  The 
very  nature  of  a  conspiracy  suggests  secfecy  and  underhand 
endeavors.  The  injurious  effects  of  such  will  be  readily 
apparent,  while  a  proving  of  the  times  and  places,  plans, 
methods,  and  persons  employed  in  consummating  the  ne- 
farious purpose  0kay  be  baffling  to  some  of  the  conspirators 
themselves. 

Defendants  rely  almost  entirely  upon  Rice  v.  Standard 
OU  Co.j  supra^  as  authority  that  in  the  particulars  pointed 
out  by  them  to  be  [521]  presently  considered  the  plaintiff's 
allegations  are  too  vague  and  uncertain.  In  that  case  the 
court  applied  strictly  the  well-established  rules  governing 
common-law  pleadings,  making  no  distinction,  apparently, 
between  the  common-law  and  statutory  rights  of  action.  In 
view,  however,  of  the  decisions  of  the  United  States  Supreme 
Court  in  which  this  subject  matter  has  been  more  recently 
considered,  greater  liberality  than  there  permitted  must  be 
allowed  the  pleader  who  founds  his  cause  of  action  upon 
the  Anti-Trust  Act  in  the  form  of  stating  the  several  steps 
which  in  his  judgment  bring  his  cause  of  action  within  the 
purview  of  such  act.  In  Swift  v.  United  Stales^  196  U.  S. 
375,  396,  25  Sup.  €t.  276,  279,  49  L.  Ed.  518,  the  court  by 
Mr.  Justice  Holmes,  in  answering  the  attack  made  up<m  a 
bill  in  equity  charging  a  combination  in  restraint  of  trade 
as  lacking  definiteness  and  certainty  in  its  statement  of  al- 
leged violations  of  the  Anti-Trust  Act,  said: 

"A  bUl  in  equity  is  not  to  he  read  and  construed  as  an  indietment 
would  liave  been  read  and  conatrued  a  hundred  years  ago,  but  it  Is 
to  be  taken  to  mean  what  it  fairly  conveys  to  a  dispassionate  reader 
by  a  fairly  exact  use  of  English  speech.  Thus  read,  this  bill  seems 
to  us  intended  to  allege  successive  elements  of  a  single  connected 
scheme.  •  •  *  The  general  objection  ia  urged  that  the  bill  dees 
not  set  forth  sufllcieut  definite  or  specific  facts.  This  objection  Is 
serious,  but  it  seems  to  us  inherent  in  the  nature  of  the  case.  The 
scheme  aUeged  is  so  vast  that  it  presents  a  new  problem  in  plead fng. 
If,  as  we  must  assume,  the  scheme  is  entertained,  it  is,  of  course, 
contrary  to  the  very  words  of  the  statute.  Its  size  makes  ttie  viola- 
tion of  the  law  more  conspicuous,  and  yet  the  same  thing  makes  It 
impossible  to  fasten  the  principal  fact  to  a  certain  time  and  place. 
The  dements,  too,  are  so  numerous  and  shifting,  even  the  constkueat 
parts  alleged  are  and  from  their  nature  must  be  so  extensive  in  time 
and  space  that  something  of  the  same  impossibility  ai^lies  to  them. 
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notwithstanding  these  difficultiea  *  *  *  The  scheoM  as  a  whole 
seems  to  us  to  be  within  reach  of  the  law.  The  constituent  elements, 
as  we  have  stated  them,  are  enough  to  give  to  the  scheme  a  body  and, 
for  all  that  we  can  say,  to  accomplish  it  Moreover,  whatever  we 
may  think  of  them  separately  when  we  take  them  up  as  distinct 
charges,  they  are  alleged  sufficiently  as  elemoits  of  the  sdieme." 

Loewe  v.  LwmUr,  208  U.  S.  274, 28  Sup.  Ct  801,  82  L.  Ed. 
488,  was  ccmsidered  by  the  Supreme  Court  (m  complaint  and 
demurrer  in  an  action  brought  under  this  act  similar  to  the 
one  at  bar,  in  which  the  court  reiterated  its  liberal  attitude 
in  the  matter  of  pleading  an  alleged  cause  of  action  founded 
upon  the  Anti-Trust  Act  In  Ware-Kramiier  Tobacco  Co.  v. 
Americam.  Tobacco  Co.  (C.  C.)  178  Fed.  117,  on  Bpecisl  de- 
murrer to  the  complaint,  in  a  similar  actimi  to  Ae  one  at 
bar,  and  in  which  a  like  attack  upon  the  alleged  cause  of 
action  was  made,  after  a  review  of  the  cases  which  are  here 
cited  and  others,  the  court  said  at  page  125  of  178  Fed. : 

"  The  evU  at  which  the  statute  is  aimed  is  of  national  importance, 
and  the  remedies  i^ovided  for  its  pmnishraent  and  repression  should 
not  he  restricted  hy  technical  and  narrow  rules  of  pleading.  If  the 
plaintiff  in  an  intelligent  way  and  by  '  a  connected  story '  sets  forth 
his  grievance,  he  should  not  be  turned  away  ^rom  the  court  or  his 
pleading  so  mutilated  by  striking  out  more  or  less  essential  aver- 
ments as  to  embarrass  him  and  unduly  limit  the  scope  of  his  proof 
when  he  comes  to  trial." 

[523]  To  require  the  party  injured  by  the  conspiracy  de- 
nounced by  the  Anti-Trust  Act  to  set  out  his  cause  of  com- 
plaint with  that  degree  of  nicety  and  precision  in  stating 
times,  places,  methods,  and  persons,  as  is  required  in  the 
ordinary  common-law  pleading,  would  be  to  nullify  the 
beneficent  purpose  of  the' statute.  If  the  pleader  sets  out 
with  reasonable  certainty  and  definiteness  the  causes  which 
resulted  to  his  injury,  and  connects  the  defendant  there- 
with, and  from  such  allegations  the  defendant  is  apprised  of 
the  character  of  the  accusation,  and  it  is  not  apparent  that 
.  he  will  be  prejudiced  in  making  his  defense,  a  declaration 
will  not  be  struck  out,  e\en  though  it  may  contain  some 
statements  of  a  general  and  indefinite  character,  and  shall 
fail  to  disclose  the  exact  times  and  places  when  some  of  the 
alleged  steps  in  furtherance  of  the  conspiracy  were  carried 
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on,  or  the  names  of  all  th^  persons  employed  therein.  If  as 
to  such  general  statements  the  defendant  deems  himself 
entitled  to  more  specific  information,  he  may  apply  for  a 
bill  of  particulars  in  regard  thereto;  but  the  right  of  the 
plaintiff  to  have  his  cause  judicially  inquired  into  is  not  to 
be  made  dependent  upon  his  ability  to  state  with  exactness 
each  step  or  each  of  the  several  pai'ts  of-  a  step  which  eitiier 
from  the  results  presumably  took  place  or  which  he  alleges 
took  place.  He  is  not  required  to  allege  more  than  is  neces- 
sary to  be  proven,  nor  is  he  to  be  unduly  limited  in  making 
his  allegations  of  steps  taken  because  at  the  time  of  making 
them  he  is  not  in  possession  of  the  specific  data  which  at  the 
trial  he  will  find  necessary  to  establish  such  step,  unless  such 
step  or  steps  by  the  very  framework  of  his  pleadings  are 
essential  to  his  cause  of  action,  and  it  is  apparent  that  with- 
out more  definite  data  the  defendant  will  be  prejudiced  in 
his  defense  in  meeting  such  allegation.  To  insist  that  the 
plaintiff  insert  in  his  declaration  only  such  steps  as  would  be 
sufficient  to  maintain  his  action  would  be  to  unduly  limit  or 
skeletonize  his  pleading,  a  course  apt  to  prove  embarrassing, 
if  not  disastrous,  at  the  trial,  where  the  range  of  evidence 
may  be  limited  by'  the  paucity  of  the  allegations,  and  one 
which  would  be  antagonistic  to,  rather  than  co-operative 
with,  the  legislative  purpose  manifested  in  the  Anti- 
Trust  Act. 

[7]  Turning  now  to  the  particular  criticisms  leveled  by 
the  defendants  against  specified  paragraphs,  I  notice  a  suf- 
ficient variety  of  the  alleged  specific  infirmities  to  illustrate 
the  character  of  the  objections.  Paragraph  4,  as  noted 
under  the  head  of  duplicity,  avers  the  making  of  contracts, 
the  entering  into  combinations,  and  effecting  a  monopoly. 
It  does  not  set  out  such  agreements,  or  the  names  of  the 
competitors  injured  by  such  combinations  and  monopoly. 
What  has  been  herein  said  as  to  the  ground  of  duplicity  is 
applicable  here,  viz,  that  this  paragraph  is  in  the  main  intro- 
ductory to  the  charge  of  conspiracy  laid  by  plaintiff  against 
the  defendants.  The  general  charge  of  conspiracy  to  effect  a 
monopoly  and  its  results  contained  in  this  paragraph,  stand- 
ing by  itself,  perhaps,  would  be  insufficient  to  withstand  the 
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attack  of  vagueness  and  uncertainty,  bnt  it  is  not  intended 
to  furnish  the  entire  cause  of  action,  but  only  the  ground- 
work and  the  conditions  preliminary  thereto;  the  par- 
[628]  ticular  steps  and  development  of  the  alleged  con- 
spiracy being  found  in  the  subsequent  paragraphs. 

Paragraphs  0,  7,  and  8  are  alleged  to  be  uncertain  and 
indefinite  in  not  apprising  of  ^^  the  methods  and  devices  em- 
ployed to  prevent  the  plaintiff  from  acquiring  any  portion 
of  the  powder  trade,"  and  in  failing  to  give  names,  etc.  An 
examination  of  these  paragraphs  shows  that  paragraph  6 
avers  only  matter  of  inducement  relating  to  trade  conditions 
previous  to  the  incorporation  of  both  the  plaintiff  and  the 
New  Jersey  Company,  and  how  the  plaintiff  availed  itself 
of  a  favorable  location  of  its  plant  with  reference  to  freight 
and  transportation  facilities,  and  that  paragraphs  7  and  8, 
after  averring  that  defendants  entered  into  the  conspiracy 
before  mentioned  to  coerce  plaintiff,  and  that  the  cost 
thereof  was  to  be  apportioned  among  such  defendants  rata- 
bly, and  that  the  New  Jersey  Company  employed  every 
method  and  device  knoWn  to  its  agents  to  prevent  plaintiff 
from  getting  any  of  the  powder  trade,  to  destroy  its  credit 
and  withdraw  from  it  its  customers,  and  the  methods  em- 
ployed for  such  purpose,  conclude  with  the  statement,  "  as 
more  particularly  hereinafter  set  forth."  Obviously,  as  far 
as  the  defendants'  allegations  of  infirmity  are  concerned, 
these  paragraphs  can  not  be  considered  alone,  but  must  be 
read  and  interpreted  in  connection  with  the  paragraphs  fol- 
lowing. 

Paragraph  9  avers  that  the  New  Jersey  Company,  "at 
various  times  after  plaintiff^s  plant  went  into  operation, 
employed  eviUy  disposed  persons  to  enter  the  mines  of  op- 
erators who  had  made  purchases  of  black  blasting  powder 
of  plaintiff  •  *  *  so  as  to  induce  the  purchaser  to  re- 
ject the  same,  *  *  *  and  in  some  instances  these  methods 
succeeded,  ♦  ♦  ♦  and  by  reason  of  such  wrongful  aiid 
wicked  conduct  certain  consignments  of  powder  from  plain- 
tiff^ mills  were  from  time  to  time  rejected."  These  allega- 
tions are  very  general,  and  the  subject-matter  is  one  that 
carries  the  suggestion  that  more  particular  knowledge  of 
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tbe  dates  whe^  and  the  mines  wjbere  such  occorroooes  took 
place,  and  the  customers  lost  by  such  methods,  is  in  the 
possession  of  the  plaintiff  than  stated*  This  Icnowledge, 
however,  can  be  had  on  demand  for  a  bill  of  particulars; 
and  as  the  plaintiff  on  the  ai^n^unent  hereof,  and  leiterated 
in  the  briefs,  pffered  to  furnish  greater  pt^iculars  of  any 
of  its  averments,  if  required,  defendants  will  be  relieved  of 
any  supposed  prejudice  from  the  generality  of  the  allega- 
tions by  taking  that  course.  The  further  averment  in  this 
paragraph  that  various  committees  of  the  miners  waited 
upon  the  plaintiff,  proposing  to  withdraw  their  opposition 
to  plaintiff's  powder  for  a  consideration,  is  impertinent  and 
irrelevant  to  any  issue  that  can  be  raised  in  the  cause,  and 
should  be  stricken  out.  The  further  avennent  in  this  para- 
graph concerning  the  ^lingling  of  defendant's  employ^ 
with  such  miners  to  induce  them  to  reject  plaintiff's  powder 
does  not  give  th,e  names  of  a^y  ^ch  p^ersons.  As  the  names 
of  the  defendant's  employes  ordinarily  are  more  likely  to 
be  known  by  defendants,  if  such  averment  accords  with  the 
fact,  that  allegation  will  not  be  struck  out.  The  same  ruling 
applies  to  the  failure  to  name  some  of  the  persons  in  the 
allegations  of  the  tenth  parag^ph,  where  it  is  charged 
[624]  th^t  the  New  Jersey  Coffipany  "  on  va;rious  ooca^pns 
caused  vtarious  persons  to  seek  eipployment  with  plaintiff  for 
the  purpose  *  ^  ^  of  obtaining  its  manufacturing  and 
business  secrets,  *  *  *  itnd  ei^isted  the  services  of  epi- 
ploy&  of  various  railway  companies  *  *  *  to  furnish 
reports  on  all  shipments  made  by  plaintiff  from  its  mills, 
and  said  inf onnation  was^  ma4e  use  of  in  various  ways  to 
induce  said  consignees  to  reject  shipments,  *  *  *  iind 
in  some  cases  such  customers  were  thereby  induced  to  desert 
plaintiff  and  in  other  eases  to  reject  the  shipments  already 
consigned*"  If  the  defendants  desire  move  speoific  data  as 
to  the  names  of  the  customens  and  consignees  who  were 
so  induced  to. desert  the  plaintiff  or  reject  purchases  of 
ppwder»  the  plaintiff  may  also  in  this  respect  be  called  upm 
by  a  biU  of  particulars  to  furnish  it.  The  saj(ne  course  ma^j 
be  tak)^  as  to  the  failu^re  of  the  pleader  in  paragraph  11  to 
give  Uxe  name  of  a  coi^sun^er  who  was  induced  to  withdraw 
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his  trade  fitHn  the  plaintiff  by  means  of  the  methods  of  the 
defendant  stated  in  that  paragraph. 

Paragraph  IS  recites  an  explosion  at  plaintiff's  mills, 
which,  it  is  aUeged,  was  exaggerated  by  the  New  Jersey 
Company  to  create  a  feeling  of  distrust  among  plaintiff's 
custoniers  of  its  ability  to  meet  futu^  requirements,  with 
the  purpose  of  obtaining  its  customers,  etc.  So  much  of 
the  paragraph  as  relates  to  the  manner  of  the  explosion 
and  its  effect  upon  the  plant  and  employes  is  evidential, 
and  in  some  respects  irrelevant  in  character,  but  as  it  may  be 
treated  as  introductory  to  the  complained  of  acts  of  the 
New  Jersey  Company  in  relation  to  such  explosion,  and  as 
it  can  in  no  way  embarrass  or  prejudice  the  defendants  in 
their  defense  it  will  not  be  struck  out. 

Taking  the  declaration  as  a  whole,  it  discloses  several 
and  various  steps  alleged  to  be  in  furtherance  of  the  con- 
spiracy to  prevent  legitimate  competition  in  such  powder 
trade.  These  steps  are:  Efforts  to  frustrate  the  organiza- 
tion of  the  plaintiff  and  to  prevent  it  from  securing  any  or 
a  favorable  site  for  its  plant;  attempts  to  coerce  it  into 
combination  with  such  defendant  or  to  drive  it  out  of  busi- 
ness, as  by  seeking  to  induce  each  consumer  of  the  kind  of 
powder  manufactured  by  plaintiff  to  enter  into  long-time 
contracts  with  defendant  to  give  it  the  exclusive  trade  in 
such  powder;  to  remove  such  consumers  from  the  open  mar- 
ket for  a  sufficiently  long  time  to  prevent  plaintiff  from 
getting  enough  business  to  run  its  mills  on  a  profitable  basis; 
that  such  contracts  were  obtained  sometimes  by  secret  re- 
bates and  special  prices,  by  threats  to  prevent  plaintiff's 
customers  from  obtaining  powder  not  manufactured  by 
plaintiff,  by  circulating  exaggerated  reports  of  mishaps  at. 
plaintiff's  mills  to  create  misgiving  among  its  customers  of 
its  ability  to  meet  their  future  requirements;  by  false  state- 
ments of  the  quality  of  the  plaintiff's  powder,  by  threats  to 
discredit  its  customers'  solvency  among  their  creditors,  and 
by  offers  of  financial  assistance;  that,  when  such  contracts 
weFB  not  made,  other  coerrive  steps  were  talron,  such  as 
selling  below  cost  in  certain  areas  to  destroy  competition 
while  maintaining  excessive  prices  in  territory  not  entered 
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by  independent  companies  in  order  to  recoup  its  losses  sus- 
tained by  such  underselling;  underselling  plaintiff,  regard- 
less of  price;  obtaining  by  corrupt  means  confidential  infor- 
mation about  plaintiff's  [626]  business  and  customers;  at- 
tacking its  and  its  customers'  credit  by  false  reports  of  their 
solvency;  tampering' with  its  processes  of  manufacture; 
destroying  its  property;  causing  employ^  in  mines  where 
plaintiff's  powder  was  used  to  refuse  to  use  it;  entering  into 
combination  with  the  manufacturers  of  high-grade  powder- 
making  machinery  to  control  their  output  exclusively  with 
the  purpose  of  preventing  plaintiff  from  obtaining  its  needed 
machinery  to  install  and  run  its  powder-making  plant. 

The  declaration  in  the  Loewe  v.  Lawlor  Case^  set  out  in 
full  in  the  margin  of  the  reported  opinion,  and  which  was 
there  held  to  show  a  case  within  the  statute,  is  not  so  differ- 
ent in  respect  to  the  generality  of  many  of  its  allegations 
from  the  declaration  here  considered  as  to  admit  of  a  differ- 
ent finding,  if  the  objections  related  to  its  declared  cause  of 
action,  rather  than  the  form  of  stating  it.  While  many  of 
the  matters  that  may  be  considered  on  a  motion  to  strike 
out  could  not  be  entertained  on  general  demurrer,  neverthe- 
less, it  can  not  be  held  that  the  allegations  herein  attacked 
are  so  vague  and  indefinite  as  to  prejudice  the  defendant 
in  making  answer  thereto. 

The  motion  to  strike  out  the  declaration  is  denied,  but 
the  parts  herein  specifically  condemned  as  faulty  are  ex- 
punged therefrom  without  costs  to  either  paily. 

Note. — ^Tbe  foUowing  is  the  declaration  referred  to  in  the  opinion: 

Declabation. 

Action  under  Section  7  of  Act  of  Ck)Dgre«8  of  July  2,  1890. 

To  the  Honorable  Judges  of  the  Above-Entitled  Court: 

The  E.  I.  Du  Pont  de  Nemours  &  Company  (a  corporation  of  Dela- 
ware), E.  I.  Du  Pont  de  Nemours  Powder  Ck)mpany  (a  corporation 
of  New  Jersey),  B.  I.  Du  Pont  de  Nemours  ft  Company  (a  corpora- 
tlon  of  Pennsylvania),  Du  Pont  Interaational  Powder  Company  (a 
corporation),  Delaware  Securities  Company  (a  corporation),  OaU- 
fomia  Investment  Company  (a  corporation),  Delaware  Investment 
Ccmipany  (a  corporation),  the  Hazard  Powder  Company  (a  corpora- 
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tion),  Laflin  &  Rand  Powder  Oompaiiy  (a  eorpomtUm)*  Bastern 
Dynamite  Company  (a  corporation),  Fairmont  Powder  Company  (a 
corx)oration),  International  Smokeless  Powder  &  Chemical  Company 
(a  corporation),  Jndson  Dynamite  &  Powder  Company  of  California 
(a  corporation),  Alexia  I.  Dn  Pont,  Alfred  I.  Dn  Pont,  Bugene  Dn 
Pont,  Eugene  E.  Du  Pont,  Pierre  S.  Dn  Pont,  Henry  F.  Du  Poot, 
Irente  Dn  Pokit,  Francis  I.  Du  Pont,  Thomas  Coleman  Du  Pont, 
Victor  Du  Pont,  jr.,  Jonathan  A.  Haslcell,  Arthur  J.  Mexham,  Hamil- 
ton M.  Barksdale,  Edmond  G.  Buckner,  and  Frank  L.  Connable^  the 
defendants  in  this  suit  were  summoned  to  answer  the  Budceye  Pow- 
der Company,  the  plaintiff  therein,  in  an  action  for  damages  under 
the  seventh  section  of  the  act  of  Congress  of  July  2,  1880,  known  as 
the  "  Sherman  Act " ;  and  thereupon  the  plaintiff,  by  MacFarland, 
Taylor  ft  Costello,  its  attorneys,  complains  as  follows,  to  wit: 
Whereas 

First.  That  plaintiff  Is,  and  has  been  ever  since  on  or  about  the 
15th  day  of  February,  1903,  a  corporation  duly  organised  and  exist- 
ing under  the  laws  of  the  State  of  Delaware;  that  the  purpose  of 
fh^  incorporation  and  organization  of  plaintiff  was  to  carry  on  the 
business  of  manufacturing  and  selling  powder  and  other  explosives* 
and  particularly  black  blasting  powder;  that  it  began  such  business 
on  or  about  the  1st  day  of  September,  1908,  and  continued  in  and 
conducted  said  business  down  to  the  19th  day  of  S^tember,  1906, 
and  during  all  of  said  period  its  business  was  interstate  and  con- 
ducted in  the  States  of  Illinois,  Iowa,  Indiana,  Ohio,  Michigan,  Min- 
nesota, Missouri,  Montana,  Kansas,  Nebraska,  Colorado,  Wyoming, 
West  Virginia,  and  Indian  [686]  Territory,  and  the  foreign  country 
of  Mexico ;  that  during  all  of  said  period  it  manufactured  black  blast- 
ing powder  in  the  State  of  Illinois  for  the  purpose  of  selliDg  the  same 
in  the  States,  Territory,  and  foreign  country  above  mentioned,  and 
the  same  was  sold  and  delivered  to  purchasers  in  said  Statesi,  Terri- 
tory, and  foreign  country. 

Second.  That  the  defendant  B.  I.  Du  Pont  de  Nemours  &  Company 
is,  and  has  been  ever  since  the  26th  day  of  February,  1900,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  State  of  Dela- 
ware; that  the  defendant  B.  I.  Du  Pont  de  Nemours  Powder  Com- 
pany is,  and  has  been  ever  since  the  19th  day  of  May,  1903,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  State  of  New 
Jersey ;  that  the  defendant  B.  I.  Du  Pont  de  Nemours  &  Company  of 
Pennsylvania  is,  and  has  been  evor  since  the  11th  day  of  September, 
1903,  a  corporation  organized  and  existing  under  the  laws  of  the  State 
of  Pennsylvania ;  that  the  Du  Pont  Intemational  Powder  Company  is, 
and  has  been  ever  sin^e  the  14th  day  of  Deoeii4>er,  1903,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  Delaware ; 
that  the  defendant  the  Delaware  Securities  Company  is,  and  has 
been  ever  since  the  20th  day  of  September,  1908,  a  corporation  or- 
ganized and  existing  undor  the  laws  of  the  State  of  Delaware;  that 
96826*— ▼<».  4—17 87 
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ttkt  California  InyeatnieDt  Company  is,  and  has  been  ever  since  tbe 
7th  day  of  April,  1903,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Delaware;  that  the  Delaware  Investment 
Company  is,  and  has  been  ever  since  the  20th  day  of  September,  1902, 
a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
Delaware ;  that  the  Hasard  Powder  Comi>any  is,  and  was  daring  the 
times  hereinafter  mentioned,  a  corporation  organised  and  doing  bnsi- 
neSB  under  the  laws  of  the  State  of  Conoecticut ;  that  the  defendant 
Laflin  &  Rand  Powder  Company  is,  and  was  during  the  times  herein- 
after mentioned,  a  corporation  organised  t^ad  doing  business  under 
the  laws  of  the  State  of  New  York ;  that  the  defendant  the  Bastem 
Dynamite  Company  is,  and  was  during  the  times  hereinafer  men- 
tioned, a  corporation  organised  and  doing  business  under  the  laws 
of  the  State  of  New  Jersey;  that  the  defendant  Fairmont  Powder 
Company  is,  and  was  during  the  times  hereinafter  mentioned,  a  cor- 
poration  organised  and  existing  under  the  laws  of  the  State  of  West 
Virginia;  that  the  defendant  the  International  Smokeless  Powder  & 
Chemical  Company  is,  and  was  during  the  times  hareinafter  men- 
tioned, a  corporation  organised  and  existing  under  the  laws  of  the 
State  of  New  Jeney;  that  the  defendant  Judson  Dynamite  &  Pow- 
der Company  of  California  is,  and  was  during  the  times  hereinafter 
mentioned,  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  California;  and  the  def^idants  and  each  of  them  are, 
and  were  during  the  times  hereinafter  mentioned,  engaged  in  inter- 
state trade  and  commerce  in  the  shipment  and  sale  of  gunpowder 
and  other  high  explosives  among  the  States  and  Territories  of  the 
United  States  and  in  foreign  countries. 

Third.  That  the  individual  defendants,  Thomas  Coleman  Du  Pont, 
Pierre  S.  Du  Pont,  Alexis  I.  Du  Pont,  Alfred  I.  Du  Pont,  Eugene  Du 
Pont,  Eugene  E.  Du  Pont,  Henry  F.  Du  Pont,  Iren6e  Du  Pont,  Frau- 
ds I.  Du  Pont,  Victor  Du  Pont«  Jr.,  Arthur  J.  Moxham,  Hamilton  M. 
Barksdale,  Bdmond  G.  Buckner,  Frank  L.  Connable,  and  Jonathan 
A.  Hask^,  are  and  each  of  them  is  a  citizen  and  resident  of  the 
State  and  district  of , Delaware,  and  said  individual  defendants,  and 
each  of  them  as  offloers  and  directors  of  the  defendants  mentioned 
in  the  last  preceding  paragraph*  or  some  of  them,  have  participated 
in,  directed,  and  managed  their  affairs  in  the  conduct  of  the  inter- 
state trade  aforesaid. 

Fourth.  Plaintiff  shows  that  for  a  long  time  previous  to  the  year 
1902,  to  wit»  for  a  period  of  more  than  80  years  and  by  means  of 
many  agreements  and  the  adoption  of  many  forms,  certain  manu- 
facturers and  vendors  of  powder  and  other  explosives  in  the  United 
States  and  foreign  countries,  including  some  of  the  defendants  above 
mentioned,  had  attempted  to  establish,  and  in  a  measure  had  suc- 
ceeded in  establishing,  a  more  or  less  complete  monopoly  of  said 
trade  in  their  own  hands;  that  by  forcing  their  competitors  out  of 
business  or  coercing  them  inito  a  union  with  them,  by  imposing  fines 
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and  penalties  for  vlolatioii  of  said  agreementi  to  monopolize  [527] 
said  trade,  by  limiting  the  ou^ut  of  the  varioos  parties  to  said 
agreements,  by  apportioning  the  share  of  business  among  the  said 
parties,  and  by  dividing  the  said  trade  among  themselves,  by  fixing 
the  prices  of  said  powder  and  other  explosives  arbitrarily  and  not 
according  to  any  law  of  supply  and  demand,  the  said  man^ifacturers 
and  vendors  became  and  continued  to  be  an  unlawful  combination 
for  the  purpose  of  restraining  interstate  trade  and  commerce  within 
the  United  States  and  foreign  countries;  that  on  or  about  the  9th 
day  of  February,  10Q2,  the  defendants  Thomas  Ck>lieman  Du  Pont  and 
Pierre  S.  Du  Pont,  with  the  intent  and  purpose  of  securing  a  more 
complete  monopoly  and  a  more  effective  control  of  the  powder  trade 
in  the  United  States  and  foreign  countries,  caused  the  defendant 
B.  I.  Du  Pont  de  Nemours  k  Company  to  be  organized  under  the 
laws  of  the  State  of  Delaware  as  a  corporation  under  the  name  of 
the  EL  L  Du  Pont  de  Nemours  Company  (which  name  was  subse- 
quently changed  to  the  name  now  borne  by  said  defendant) :  and 
tliereupon  the  said  defendant  B.  I.  Du  Pont  de  Nemours  &  Company 
entered  upon  the  policy  of  securing  the  actual  physical  or  legal 
control  and  ownership  of  aH  the  plants,  manufactories,  and  tangible 
IHToperty  theretofore  partially  controlled  by  them,  or,  theretofore  co* 
operating  with  them,  to  monopolize  the  powder  trade  ai^esaid,  and 
to  vest  the  absolute  ownership  thereof  in  said  B.  I.  Du  Pont  de 
Nemours  it  Company  and  to  dissolve  and  destroy  their  entity,  so 
that  tliere  could  not  be  any  interference  with  the  plans  of  said  de- 
fendant to  conq>letely  mon<q^lise  the  powder  trade  in  the  United 
States  and  foreign  countries;  that  in  pursuance  of  said  policy  and 
purpose  the  said  defendant  E.  L  Du  Pont  de  Nemours  &  Company 
thereafter  succeeded  in  absorbing  or  acquiring  control  of  a  large  num- 
ber of  said  plants,  manufactories,  and  tangible  property  and  of  the 
corporations  owning  and  operating  the  same.  And  plaintiff  further 
shows  that  notwithstanding  the  success  of  said  defendant  B.  I.  Du 
Pont  de  Nemours  it  Company  in  its  efforts  to  monopolize  the  said 
trade,  not  being  satisfied  with  the  completeness  of  its  monopoly,  and 
seeking  to  make  said  control  absolute,  on  the  19th  day  of  May,  1903, 
caused  the  defendant  B.  L  Du  Pont  de  Nemours  Powder  Company 
to  be  organized  under  the  laws  of  tlie  State  of  New  Jersey  with  a 
capital  stock  of  fifty  million  ($50,000,000)  dollars  to  act  as  a  holding 
conipany  of  the  various  properties,  manufactcries,  and  plants  which 
had  already  been  or  might  thereafter  be  acquired  by  it;  and  there- 
upon the  said  defendant  B.  I.  Du  Pont  de  Nemours  &  Company,  in 
consideration  of  the  issuance  to  it  of  thirty  million  two  hundred 
thousand  (930,200,000)  dollars  par  value  of  the  capital  stock  of  the 
.said  B.  I.  Du  Pont  de  Nemours  Powder  Company,  sold,  assigned,  and 
transferred  to  said  B.  I.  Du  Pont  de  NenM>urs  Powder  Company,  all 
the  right,  title,  and  intm-est  which  it  possessed  fn  or  to  any  of  the 
pUuits»  manufactories,  or  properties  hitherto  acquired  by  it,   and 
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thereby  placed  wtthin  the  absoltite  control  of  the  saM  B.  I.  Da  Pont 
dc  Nemours  Powder  Company  the  property,  plants,  and  manufactories 
and  the  business  of  tbt  following-named  corpcHratkms,  and  thereupon 
caasGd  said  corporations  to  be  dlssolred  and  destroyed  and  rcmoted 
from  the  business  of  manufacturing  and  selling  powder  and  otli^ 
explosives,  to  wit:  Blue  Ridge  Powder  Oomimny,  U.  S.  Dynamite 
Company,  Laflln  Powder  Manufacturing  Company,  Hudson  River 
Powder  pompany.  Acme  Powder  Company,  Cohimbla  Powder  Com- 
pany, Dittmar  Powder  &  Chemical  Company,  lir.  Wolf  Dynamite 
Company,  Rock  Glycerine  Company,  Sterling  Dynamite  Company, 
Atlantic  Dynamite  Company  of  New  Jersey,  Atlantic  Dynamite  Oom- 
i)any  of  New  York,  Hecia  Djmamite  Company,  Hercules  Powder 
Company,  Repauno  Chemical  Company,  Repatmo  Manufacturing  Com- 
pany, Clinton  Dynamite  Company,  A.  Ktrk  &  Son  Company,  Robina 
Fuse  Company,  Weldy  Dynamite  Company,  Oliver  Dynamite  Com- 
pany, Monarch  Powder  Company,  Forcite  Powder  Company  of  New 
Jersey,  Forcite  Powder  Company  of  New  York,  New  York  Powder 
Company  of  New  Jersey,  New  York  Powder  Company  of  New  York, 
Electric  Powder  Company,  Joplin  Powder  Company,  Shenandoah 
Powder  Company,  Brooklyn  Glycerine  Manufacturing  and  Refining 
Company,  Pennsylvania  Torpedo  Company,  A.  B.  Speece  Powder 
Manufacturing  Company,  Giant  Manufacturing  Company,  Standard 
Bxporthig  Company,  Limited,  Metropolitan  Powder  Company,  Climax 
Powder  Manufacturing  Company,  E^losives  Supfdy  Company,  [588] 
American  Stor.  and  Dellv.  Company,  Atlantic  Manufacturing  Com- 
pany, Hudson  River  Wood  Pulp  Manufacturing  Company,  National 
Torpedo  Company,  Producers*  Powder  Company,  Chattanooga  Pow- 
der Company,  Lake  Superior  Powder  Company,  Ohio  Powder  Com- 
pany, American  Forcite  Powder  Manufacturing  Company,  Heda 
Powder  Company,  Anthracite  Powder  Company,  Globe  Powder  Com- 
pany, Marcellus  Powder  Company,  H.  Julius  Smith  Blectric  Fuse 
Company,  James  Macbeth  &  Co.,  PlKBniz  Powder  Manufacturing 
Company,  Conemaugh  Powder  Company,  Bnterprise  High  Explosive 
Company,  Schaghticoke  Powder  Company,  Calif^nla  VIg  Powder 
Company,  California  Powder  Works,  Western  Torpedo  Company, 
Oliver  Powder  Company,  Thompson  Torpedo  Company,  B.  I.  Du 
Pont  Company,  King  Mercantile  Company,  and  Mahoning  Powder 
Company ;  and  thereupon  the  said  B.  I.  Du  Pont  de  Nemours  Powder 
Company  became  possessed  of  a  controlling  interest  In  the  capital 
stock  of  each  of  the  defendants  herein,  to  wit :  Hazard  Powder  Com- 
pany, the  Laflln  &  Rand  Powder  Company,  the  Bastem  Dynamite 
Company,  the  Fairmont  Powder  Company,  the  International  Smoke, 
less  Powder  &  Chemical  Company,  the  Judson  Dynamite  ft  Powder 
Company,  the  Delaware  Securities  Company,  the  Delaware  Invest- 
ment Company,  the  California  Investment  Company,  the  B.  L  Du 
Pont  de  Nemours  Company  of  Pennsylvania^  and  the  International 
Powder  Company.    And  plahitiff  further  diows  that  ttue  defendants 
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l^iontfui  Qolfimaa  Dq  Pont,  Pierre  3*  Da  Pent,  Alexis  L  Da  Poot, 
Alfred  L  Da  Pent.  Bogene  D^  Poot,  Eu^eoe  ^  Du  Pont,  Henry  F. 
Da  Font»  Ireask^  Bu  Pent.  Francis  L  Du  Pont,  Victor  Da  Pont,  Jr., 
Jonatiuui  A.  Haskell,  Arthur  J.  Moxham,  HaxnUton  M.  B^rksdale, 
and  Frank  L.  Oonnable,  as  officers  an4  directors  of  tlie  said  de- 
fendants B.  L  Du  Pont  de  Nemours  &  Company,  and  B.  I.  Du  Pont  de 
Nemours  Powder  Company,  and  the  defendapt  International  Smoke- 
less Powder  &  Chemical  Company,  or  one  of  them,  and  the  defendant 
Edmond  Q.  Buckner,  as  a  director  of  the  said  defendant  International 
Snoktiess  Powder  &  Chemical  Company,  fM^d  each  |ind  all  of  them, 
have  instituted,  directed,  ratified,  or  approved  of  the  various  un- 
lawful and  wrongful  acta  hereinhefore  and  hereinafter  oon^plaiued  of. 
And  plaintiff  farther  showis  that  by  reason  of  the  matters  and  things 
alleged  and  set  forth  in,  this  parsgraph  the  defendants  succeeded  in 
eflkabUshing  within  themselves,  and  have  ever  sii^ce  m^tained,  a 
practically  complete  monopoly  in  injberatate  tra4e  in  .powder  and 
other  explosives  amounting  to  ahout  ninety-five  per  cent  (d5%)  of 
said  entire  trade,  and  ever  since  have  bee^  and  now  are  engaged  in 
a  oombination  and  conspiracy  to  unressanably  restrain  and  monq;K>- 
Use  said  trade  througheut  the  United  8tati^  and  foreign  countries, 
and  have  suppressed  competition,  and  have  fixed  prices  of  powder 
and  other  ^^losives  arbitrarily  and  unreasonably,  and  have  driven 
ImtiepeaA^kt  coametitors  oat  of  business,  or  havA  .<H>erced  them  ^ito 
a  sale  to  or  union  with  said  unlawful  combinatM>n,  and  have  un- 
reasonably restrained  trade  and  oosoimeroe  awopg  the  several  States 
of  the  United  States  and  with  foreign  nations,  and  have  committed 
various  other  unlawful  and  wrongful  acts  as  hereinafter  set  forth, 
all  in  contravention  of  the  laws  of  the  United  States  and  particularly 
the  act  of  Congress  of  July  2, 1990,  and  in  derogation  of  the  rights  of 
I^intiff,  to  its  great  damase,  as  hereinafter  set  forth. 

Fifth.  Plaintiff  i^iows  that,  a  short  time  previous. to  the  date  when 
plalntifl  was  incoipeirated  aod  organised  as  hereinbefore  set  forth, 
one  R.  S.  Waddell,  who  afterwards  became  its  president  and  general 
manager,  conceived  the  idea  of  organising,  and  afterwards  perfected 
the  organization,  of  plaintiff  tor  the  purpose  of  entering  into  the 
businesi)  of  the  manufactnre  and  sale  of  black  blasting  powder,  and 
his  active  experience  and  acquaintance  with  the  powder  trade  in  the 
United  States  and  foreign  oountries  for  a  p^iod  of  more  than  80 
years  enabled  him  to  determine  with  scientific  acoiracy  the  best  and 
most  practical  field  for  soeeessful  operation  of  a  plant  with  which 
to  conduct  sudd  business;  that  the  defendants  well  knew  of  the  ex- 
perience and  ahillty  of  said  Waddell  as  a  powder  eaqpert  and  sales- 
man, and  well  knew  that  Ms  acqaainance  with  the  powder  trade 
was  wide  and  accurate ;  that  as  soon  as  the  said  defendants  became 
aware  of  the  purpose  of  the  said  Waddell  to  organize  plaintiff  and 
engage  in  the  manafaetare  and  sale  of  black  blasting  powder,  and 
with  the  hitent  and  porpose  l^/iB}   to  perpetuate  the  raopqps^ 
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which  they  had  alreftdy  acquired  as  afoTMaid,  entered  Into  a  ocm- 
splracy  to  prevent  him  from  carryinf  out  his  said  parpoae,  and  Uie 
officers  and  agents  of  the  defendant  B.  L  Da  Pont  de  Nemours  it 
Company  endeavored  to  dissuade  the  said  Waddrtl  from  carrying 
otit  liis  said  purpose,  failing  in  which  tiiey  then  offered  to  join  him 
Id  conducting  said  business  upon  the  condition  that  he  would  irtace 
the  said  defendant  B.  I.  Du  Pont  de  Nemours  it  Ckmipany  in  control 
of  said  plaintiff's  business  and  affairs,  and  failing  to  obtain  the  con- 
sent of  the  said  Waddell  thereto,  the  said  officers  and  agents  then 
endeavored  to  influmce  Mm  to  cause  the  plant  of  the  ^kdnttff  to  be 
located  in  a  sparsely  settled  region,  ¥^ere  the  devtiopment  of  the 
market  for  black  blasting  powder  had  been  comparatively  slow  and 
not  of  sufflci^it  cottseciu^ce  to  justify  the  hope  of  prosperous  re- 
turns. Finding  that  the  satd  Waddell  could  not  be  moved  in  his 
purpose  to  select  a  location  and  site  for  the  plant  and  mills  at  a 
point  where  the  powder  trade  was  already  larg^  dev^oped  and 
rapidly  developing,  the  said  takers  and  agents  thereupon  immedi- 
ately formed  a  plan  to  prevent  him  from  carrying  out  his  purpose 
of  organizing  your  plaintiff  and  engaging  in  the  business  of  manu- 
facturing and  selling  powder  and  other  explosives,  thus  planning 
to  retain  the  monopoly  of  said  trade,  and  with  this  end  In  view 
they  placed  detectives  on  the  track  of  ^e  said  Wadd^  to  shadow 
him  throughout  the  United  States  as  he  should  Journey  from  place 
to  place  in  search  of  a  location,  to  keep  them  advised  of  his  move- 
ments, and  to  enable  diem  through  ttieir  emissaries  to  forestall  him 
in  obtaining  a  location,  and  to  create  opposition  to  the  location  of 
plaintiff's  plant  in  such  place  as  might  be  decided  upon,  by  instilling 
fear  into  the  minds  of  the  people  thereabout,  and  also,  if  need  be. 
by  entering  into  competition  with  the  plaintiff  for  the  purchase  of 
sites  and  bidding  up  the  price  of  said  property,  not,  however,  with 
any  purpose  to  make  use  of  the  same  themselves,  but  to  prevent  the 
entrance  of  an  independent  competitor  for  the  powder  trade  in  the 
States,  Territory,  and  foreign  country  aforesaid,  and  with  a  view 
of  altogether  preventing  plaintiff  from  finding  a  site  for  its  mills 
and  plant ;  that  by  reason  of  tbe  matters  and  things  set  forth  in  this 
paragraph  the  said  Waddell  was  compiled  to  travel  from  place  to 
place  with  great  secrecy,  and  sometimes  under  assumed  names,  and 
to  adopt  various  disguises  to  avoid  being  interfered  with,  and  the 
said  Waddell  was  thereby  compelled  to  spend  mu^  time  and  money 
in  an  effbrt  to  avoid  the  unjustifiable  surveillance  to  which  the  said 
defendants  subjected  him  while  in  the  pursuit  of  a  lawful  calling 
and  while  engaged  in  the  rightful  exercise  of  the  privileges  guaran- 
teed to  dtixens  of  the  United  States  by  the  laws  of  the  land. 

Sixth.  Plaintiff  shows  that,  by  reason  of  the  dangerous  nature  of 
powder  and  other  explosives,  the  matter  of  freti^t  rates  and  trans- 
portation facilities  are  importent  and  often  controlling  facUmi  in 
determining  the  price  or  prices  at  which  the  same  can  be  deUvered  to 
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iht  eeiMMBMr  prsitabljr  and  ^cooasilcally ;  and  for  thUi  reaaon  the 
powder  trade  et  the  United  States  and  adjoining  conntrles,  if  left 
free  te  adjust  itself  naturally,  woald  tend  to  the  establishment  of 
nany  local  plants  and  to  acti^  ooaopetition  between  mannfacturers, 
and  would  thereby  result  In  great  benefit  to  the  ooDsumer,  and  would 
thereby  tend  to  maintain  prices  at  sudi  figures  as  would  produce 
reaseaable  and  living  profits  to  the  manufacturer;  that  tills  is  par- 
tienlarly  true  of  black  blasting  powder,  which  is  most  coaunonly  used 
in  coal  mining  operatkmsrthat  long  experience  has  dnnonstrated 
that  one  pound  of  such  powder  will  be. consumed  on  the  average  to 
each  ton  of  ooal  mined.  Plaintiif  further  shows  that  by  reason  of 
the  matters  and  things  set  forth  in  this  paragraph,  and  by  reason  of 
the  fact  that  there  was  previous  to  the  year  1906  a  great  extension 
of  coal  mining  operatftona  and  a  large  and  rapidly  devtieping  trade 
in  black  blasting  powder  In  the  States  of  Illinois,  Iowa,  Indiana, 
OfaiOb  Michigan,  Minnesofn>  Missouri,  Montana,  Kansas,  Nebraska, 
Colorado,  Wyoming,  West  Virginia,  and  Indian  Territory,  and  the 
foreign  country  of  Mexico,  the  promoters  of  the  bnsiiiess  in  which 
plaintiff  was  organised  to  engage,  with  the  Intent  and  purpose  to 
supply  a  natural  market  and  demand  and  to  conduct  a  legitimate  and 
pn^table  businees  in  the  manufacture  and  sale  of  black  blasting 
powder,  selected  a  point  near  the  city  of  Peoria,  State  of  Illinois,  as 
the  most  favorable  location  for  its  plant  and  16S0]  mills  and  con- 
structed the  same  at  said  point ;  that  said  city  of  Peoria  was  at  said 
time  and  ever  since  has  been  favorably  situated  with  respect  to  rail- 
road Ikdlitiea  and  transportation,  and  has  had  and  still  has  the  bene- 
fit of  favorable  flight  rates  doe  to  competitive  transportation  con- 
ditions; that,  by  reason  of  the  sup^ior  transportaticm  fhcllities  and 
freii^  rates  thus  afforded,  plaintiff  was  assured  of  a  vast  miarket 
for  its  prodact  as  aforesaid.  And  plaintiff  further  shows  that  the 
natural  and  normal  increase  of  the  eoasumptimi  of  black  blasting 
powder  in  said  States,  Territory,  and  foreign  country,  tor  a  long  time 
previous  to  the  location  and  construction  of  its  said  plant  and  mills, 
was  much  mere  than  sufllcient  to  have  absorbed  the  entire  output 
thereof,  working  at  their  full  capacity,  without  diverting  any  of  tbe 
trade  already  established  from  the  usual  channels  of  supply  and  with- 
out disturbing  any  existing  business  of  any  other  manufacturer 
thereot 

Seventh.  Plaintiff  shows  that  by  reason  of  Ite  favorable  location  of 
its  mills  and  plant  as  hereinbefore  aHeged,  and  by  reason  of  the 
superior  facilities  of  transportation  and  freight  rates  ai&»ded  there- 
by, it  was  able  to  meet  tbe  requirements  of  consumers  of  black 
blastiiig  powder  in  the  States,  territory,  and  foreign  country  above 
mentioned,  at  the  loweet  price  at  which  the  same  could  be  made  and 
supplied  and  leave  a  fair  and  living  pr^t ;  that  it  was  willing  and 
able  to  engage  in  fair  and  open  competition  for  the  said  trade  with 
any  other  msnnfactnter  or  manufacturers  of  black  blasting  powder; 
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tbBt  defendants,  well  knowing  tbls  ftiet,  tat  belttg  destrow  to  fm- 
Tent  fair  and  open  competltlen,  or  In  tect  any  competition  at  alL 
and  with  the  design  and  intent  to  coerce  pUdntUT  Into  a  oenMnatlon 
with  said  defendants,  or  to  drlre  It  out  of  bvsfness,  and  ther«^ 
stifle  competition  In  said  district,  entered  teto  a  conspiracy  with  ea^ 
other,  whereby  all  the  other  defendants  ezoopt  the  B.  I.  Da  Pont  de 
Kemours  Powder  Company  agreed  to  retire  from  the  builness  of  snp- 
plylng  or  competing  for  the  trade  In  said  States,  territory,  or  fbretg^ 
conntry,  and  thns  leave  the  said  E.  I.  Dn  Pont  de  Nemonrs  Powder 
Company  a  dear  field  to  carry  on  a  war  of  eKtermtnatlott  against 
plaintiff  -and  drive  it  out  of  bimlnees ;  and  in  ^pnrenance  ot  said  agree- 
ment and  as  part  thereof  an  arrangement  waa  made  between  said 
consplratOM' whereby  all  losses  were  to  be  apportioned  among  them 
ratably,  and  whereby  the  said  defendant  B.  I.  Dn  Pont  de  Nemonrs 
Powder  Company  should  be  compensated  for  all  fosses  which  it  might 
Incur  or  suffer  in  carrying  on  such  war  of  CEZtermlnatlon.  Thereupon 
the  said  defendant  B.  I.  Du  Pont  de  Nemours  Powder  Company  ap- 
pointed a  committee  (known  and  designated  as  ^*the  Peoria  Com- 
mittee") to  have  charge  of  and  condnct  said  fight  against  plaintiff, 
and  in  further  pursuance  of  said  arrangement,  for  ttie  pin*pose  of 
enabling  the  defendant  B.  I.  Du  Pont  de  Kemours  Powder  Company 
to  conduct  a  more  etttettve  campaign  against  your  petitioner,  all  of 
the  oHier  defendants  witMrew  their  agencies  from  said  city  of  Peoria 
and  ceased  all  effort  to  secure  any  of  the  trade  In  black  blasting 
powder  tot  themsrtves  wlQiln  said  States,  territory,  and  foreign  coun- 
try, taking  in  lieu  thoeof  certain  aUotments  of  trade  etsewhere  to 
compensate  them  for  the  trade  thus  yldded ;  that  tb^femptm  the  said 
d^endant  B.  I.  Dn  Pont  de  Nemours  Powder  Company  began  and 
continued  a  most  determined,  bitter,  and  disastrous  warfiure  against 
plaintiff  to  destroy  its  business  and  prevent  It  from  acq^rlng  any 
new  business  and  to  drive  it  out  of  business  entlroly,  as  moro  particu- 
larly hereinafter  set  forth. 

Bighth.  Plaintiff  further  shows  that  the  defendant  B.  I.  Du  Pont 
de  Nemours  Powder  Company  tastituted  shortly  after  the  organization 
of  said  company,  and  maintained  and  still  maintains  as  a  part  of  Its 
organisation  for  the  moro  effective  praventlon  and  suppression  of  com- 
petition, a  department  or  bureau  kaown  as  the  *'  Bureau  of  Information  ** 
(sometimes  called  "Trade  reports  Bureau") ;  that  the  headquarters  of 
said  bureau  was  established  and  has  since  been  kept  at  the  head 
ofiloe  of  said  defendant  in  the  d^  of  Wilmington,  Delaware;  that 
said  bureau  has  maintained  and  stUI  maintains  a  system  of  agents, 
emissaries,  epies,  and  detectives  ttiroughout  the  various  States  aM 
Territories  of  the  United  States  and  In  some  foroign  countries  for 
the  purpose  of  collecting  and  reporting  all  facts,  rumors,  and  Infor- 
mation of  every  kind  concerning  the  trade  In  powder  and  other 
explosives,  and  conoemlng  the  various  consunmrs  and  manufactur- 
ers of  the  [itl]  same;  that  said  agents,  emUMkries.  spies,  and  detee- 
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tl^rts  are  from  tioae  to  time  instnicted  and  vaqiilirM  to  ooUeet 
audi  facta,  mmora,  and  informatloii  In  any  mannar  whldi  they  nuar 
deem  neoeanary  for  that  imrpoae  and  witiiout  regard  to  the  meana 
employed;  that  by  reason  of  aaid  instmctioBa  and  recifilrementa  ttie 
aaid  ageata,  emiaaariea,  apiear  and  detactivee  have  reaorted  to  TRrtoua 
qneatloiiable  and  corrupt  practloes  for  the  purpose  of  obtaining  audi 
ftucta,  nnnora,  and  Information,  and  aaid  defendant  faaa  thereby  built 
up  and  malatained  a  ayatem  of  espionage  upon  the  buMneas  and 
private  aflUra  of  persona,  corporations,  and  aaaodatlons  engased  to 
legtt^aate  oceupatkma  throughout  ^e  United  Statea  and  foreign 
eountrlea  entirely  at  variance  with  the  geniua  of  the  Oovemment  of 
the  United  States  and  in  costraventlon  of  the  atatutea  and  laws  of 
the  land ;  that  from  time  to  time  a  vast  amount  of  flacts,  rumors,  and 
other  information  haa  been  oollected  and  fbrwarded  to  said  bureau 
of  informajtlon,  and  the  aame  has  been  tabulated  and  arranged  into 
three  dtvMona,  dealgnated  aa  white,  y^low,  and  red  divlalons;  that 
the  white  dlviaion  containa  reports  concerning  consumers  and  mana- 
fticturers  wlio  are  classed  as  loyal  to  the  said  defendant  B.  I.  Du 
Pont  de  Nemoura  Powder  CSompany  and  whose  loyalty  may  be  de- 
pended upon  under  all  drcuaiutaBces ;  that  the  yellow  dlvlaion  csn- 
taina  reports  of  consumers  and  manufacturers  who  are  considered  as 
friendly  to  said  defendant,  but  untrustworthy,  and  whose  move- 
ments must  be  watdied,  and  who  must  be  dealt  with  as  the  circum- 
atancea  may  seem  to  require  from  time  to  time,  and  who  are  kept 
under  close  surveillance  and  espionage  to  prevent  the  loss  of  their 
trade,  aupport,  and  cooperation;  that  the  red  division  contains 
reports  of  consumers  and  manufacturers  knovm  to  be  independent, 
and  who  are  ready  and  ^MlUng  at  all  timea  to  enter  tbe  open  market 
and  encourage  oc»apetitian  in  the  powder  trade,  and  who  are  there- 
fore claased  as  enemies  to  said  defendant  and  dangerous  to  its 
monopoly,  and  who  are  marked  for  the  most  vigorous  methods  which 
can  be  brought  to  bear  to  coerce  them  into  a  union  with  the  defend- 
ants or  to  comi^etdy  drive  them  out  of  business,  and  the  agents, 
emiaaariea,  spies,  and  detectivea  of  the  B.  I.  Du  Pont  de  Netoours 
Powder  Company  are  required  to  increaae  their  vigilance  and  espion- 
age and  aeize  upon  every  opportunity  to  annoy,  embarrass,  and  injure 
them  in  swdi  business ;  and  for  this  purpose  such  agents,  emissaries, 
spies,  and  detectives  are  authorized  to  stir  up  strife  between  em- 
ployers and  employeea,  to  encourage  creditors  to  lastitute  legal  pro- 
oeedinga,  to  create  falae  and  malicious  rumom  concerning  their  sol- 
vency, and  generally  do  any  and  every  thing  which  would  tend  to 
discredit  and  embarrass  them,  and  to  make  full  reportB  of  all  auch 
fhlse  and  fictitious  conditions  thus  sedulously  and  wi<&edly  created 
by  thOBMelves ;  that  it  has  long  been  the  practice  witii  said  bureau  of 
InfoTomtion  to  select  certain  twctn,  rumors,  and  other  information 
aad  spveiid  them  broadcast  among  the  powder  trade,  where  they 
wMild  produce  ti»  greateat  damage  to  auch  consumers  and  manufttc- 
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turen  indiided  within  the  daw  known  as  the  red  dMikm,  In  order 
to  force  them  to  ally  themselves  with  said  d^endant  and  ooH^perate 
with  it  in  maintaining  Its  monopolistic  control  of  the  powder  trade 
OT  drive  them  out  of  hasiness  entirdy.  And  plaintiff  further  shows 
that.iHaintiff  and  its  cnstomers  were  classed  by  said  bureau  with  the 
division  known  as  the  red  division*  and  that  every  method  and  device 
known  to  the  said  bureau  and  its  agents*  emissaries,  spies,  and 
detectives  was  employed  to  preivent  it  from  aoquiring  any  portion  of 
the  powder  trade  and  to  prevent  consumers  ci  black  Masdng  powder 
from  purchasing  the  same  from  it,  and  to  induce  its  custaaefs  to 
abandon  it,  and  to  injure  and  destroy  its  credit  by  creating  distrust 
among  its  creditors,  and  by  dronlating  false  and  miUicious  rumors 
regarding  its  solvency,  and  by  circulating  false  and  maMdoos  state- 
ments concerning  the  quality  of  the  powder  manufactured  by  peti- 
tioner, and  by  stirring  up  strife  between  miners  and  cpenton, 
thereby  to  induce  said  miners  to  refuse  to  use  the  powder  manufac- 
tured by  plaintiff,  and  by  circulating  false  and  malicious  reports 
concerning  the  solvency  of  customers  of  the  plaintiff,  for  the  purpose 
of  embarrassing  them  among  their  creditors  and  fordi^  them  to 
abandon  plaintiff,  and  by  secretly  sending  its  emissaries  and  spies 
into  plaintifTs  mills  and  plant  to  learn  the  secrets  of  its  business  and 
tampering  with  its  processes,  and  to  destioy  its  buildings  [6t8]  and 
machinery,  and  by  employing  the  agents  of  various  transportation 
companies  to  furnish  information  oi  the  conaignments  frmn  plaintiff's 
mills  and  the  names  and  addresses  of  the  consignees,  and  thereafter 
inducing  said  consignees  to  reject  said  consignments  by  offering  to 
furnish  them  black  blasting  powder  below  the  i^ice  ecmtracted  with 
the  plaintiff,  and  below  any  price  which  plaintiff  might  see  fit  to  off^, 
and  below  the  actual  cost  of  said  powder  if  neoesmry  to  secure  said 
trade,  all  as  more  particularly  hereinafter  set  forth. 

Ninth.  Plaintiff  shows  that  there  was,  during  ^e  period  whUe 
plaintiff  was  engaged  in  the  manufacture  and  sale  of  powder,  an 
association  known  as  the  *'Ooal  Operators'  Association,"  composed 
of  the  owners  and  operators  of  coal  mines  in  the  State  of  Illinois 
and  other  States,  and  another  association  Icnown  as  the  *^Minera* 
Union,"  composed  of  miners  engaged  in  mining  said  mines;  that 
annually,  or  as  often  as  might  appear  to  be  necessary,  an  agreement 
was  regularly  entered  into  between  said  associations  to  the  effect  that 
the  members  of  the  Operators'  Assodation  should  orSginally  purchase 
all  powder  necessary  to  be  used  in  the  mining  operations  to  be  carried 
on  in  all  mines  owned  or  operated  by  them,  and  that  the  members 
of  the  Miners'  Union  would  buy  of  the  operators  all  the  powder  used 
by  them  in  performing  the  work  in  such  miaes,  at  the  agreed  price 
of  one  dollar  and  seventy-five  cents  ($1.75)  per  keg;  that  said  price 
was  fixed  and  undiangeable  during  the  life  of  said  agreianent,  re- 
gardless of  the  price  at  whidi  the  operators  might  tie  aMe  to  pur^ 
chase  said  powder ;  that  these  agreements  liave  sometimes  produced 
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discord  between  the  m^abera  of  the  two  associations,  aad  have  some- 
times led  to  claims  of  Injustice  on  the  part  of  the  miiiers  against 
the  operators  by  reason  of  the  variation  In  the  prices  at  which  the 
operators  may  have  been  enabled  to  porchase  the  powder  from  the 
manufacturer.  And  plalntlff  shows  that  the  defendant  B.  L  Du  Pont 
de  Nemours  Powder  Ckimpany,  at  vmrkms  times  after  plalntifTs  plant 
went  Into  operation,  employed  evilly  disposed  persons  to  enter  the 
mines  of  operators  who  had  made  purchases  of  black  blasting  powder 
of  plaintiff,  for  the  purpose  of  stirring  op  discontest  among  the  miners 
and  to  instill  Into  ttielr  minds  prejudice  against  said  powder,  and  to 
cause  them  to  refuse  to  use  the  same,  so  as  to  induce  the  purchaser 
to  reject  ^  same,  intending  and  planning  thereby  to  secure  to  Itself 
the  business  of  said  operators ;  and  in  some  Instances  these  methods 
succeeded  In  producing  boycotts  by  said  miners  against  the  powder 
manufactured  by  plaintiff,  and  by  reason  of  such  wrongful  and  wicked 
conduct  certain  consignments  of  powder  firoia  plalntUTs  mills  were 
from  time  to  time  rejected  and  returned,  and  further  purchases  wore 
discontinued  throui^  fter  of  causing  disagreements  and  disturbances 
which  would  lead  to  shutnlowns  and  Idlenesa  Plaintiff  further 
shows  that  sw^  a  condition  was  the  more  easily  created  by  reason 
of  the  fact  that  the  Miners*  Unkm  always  reserved  the  ri^it  under 
said  agreements  to  select  the  grade  and  make  of  powder  which  the 
operator  was  bound  to  purchase;  and  In  order  to  foment  unjust 
opposition  and  strife,  certain  persons  were  employed  by  said  de- 
fendant B.  L  Du  Pont  de  Nemours  Powder  Company  to  travel  from 
place  to  place  and  mingle  with  the  miners  of  the  various  ooal  mines 
to  Insidiously  Induce  them  to  believe  that  it  was  for  their  interest 
to  reject  the  powder  manufactured  by  the  pUdntlff,  and  certain  influ- 
ential miners  were  employed  to  make  use  of  their  influence  with  their 
fellow  workmen  to  Induce  them  to  boycott  such  powder;  that  In  some 
cases  Intoxicating  liquors  were  distributed  among  said  miners,  some- 
times clothing,  food,  and  household  artkdes  were  distributed  among 
said  miners  and  their  families,  and  sometimes  cash  was  paid  to 
various  of  said  miners  to  obtain  th^r  co<v>eratlon  and  Influence  with 
their  fellow  worlunen  as  aforesaid;  that  these  methods  were  some- 
times carried  to  such  an  extent  as  to  become  open  and  public  scandals, 
and  from  time  to  time  various  committees  of  said  miners  waited 
upon  the  oflldals  of  plaintiff  with  propositions  to  desist  In  their  oppo- 
sltlen  If  plaintiff  would  increase  the  conq;>ensatlon  which  Uiey  were 
already  receiving  from  saki  defendant.  Its  agents,  and  emissaries; 
that  by  reason  of  the  matters  and  things  aHeged  In  this  paragraph 
the  good  order  and  peace  of  the  community  was  disturbed  and  set 
at  naufi^t  and  the  morals  of  said  employ^  corrupted,  and  the  coal 
ndnlng  business  of  said  (4M]  operators  was  disturbed,  and  serious 
loss  was  occasioned  and  threatened  to  them,  and  the  said  operators 
almost  Invariably  jMded  to  the  demands  thus  fictltloQaly  created 
and  rofnssd  to  make  further  pusehases  from  plaintiff. 
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Tenth.  Plaintlfl  aluniro  tbat  the  4efe»dAiit  SI  I*  Do  Poat  4e  Nemoiin 
Powder  Ooaipftiiy  on  ▼arions  ooca«loQ8  eft«aed  yarioDs  pectons  to  seek 
aaptoyment  with  plaintUf  for  the  purpose  ot  eotains  Us  mUle  aad 
plant  and  obtaining  Its  roaimlactnrtng  and  bnainesa  aecrete.  and  plain- 
tiff, being  ignorant  of  the  porpose  of  said  peraona  In  aoolrtng  employ- 
ment and  not  suspecting  their  dnpUdty  and  fraud*  and  being  de- 
sirous of  obtaining  their  serriceek  gave  emi^oyment  to  some  of  such 
persons,  and  particularly  to  one  Golburn«  who  was  employed  as  a  com- 
petent and  trustworthy  person  to  act  as  snperlMtendent  of  its  plant 
and  mills;  that  subsequenUy  plaintUf  ascertalnei  tha^  said  Oolbum 
pr^mred  frequent  reports  of  its  business,  and  of  the  yarJous  proceasee 
lued  by  it,  and  of  the  amount  of  powder  manufactured  and  shiKisd 
by  it,  and  of  the  names  and  addresses  <^  the  oonsi^iees,  all  of  whkfa 
were  regolarMr  transmitted  to  the  defendant  E.  L  Du  Pont  de  Nemows 
Powder  Oompany  at  Wilmington,  Delaware;  and  in  other  instanoes 
the  said  defendant  B.  I.  Du  Pont  de  Nemours  Powder  Omnpany  suc- 
ceeded in  enlisting  the  servtces  of  employte  of  various  railway  com- 
panies receiidng  powder  from  i^alntiif  for  tran^Mrtatton  to  its  cus- 
tomers (particularly  eertain  empleyte  of  the  Ohicago,  Burlingtoft  k 
Qoincy  Railroad  CkHmpaay)  to  furnish  said  defendant  with  daily 
telegraphic  reports  of  all  shipments  made  by  plaintiff  from  its  mills 
and  passing  through  their  hands;  that  sometimes  in  consideration  of 
said  services  said  defendant  agreed  to  pay  and  did  pay  said  raUway 
employes  one  dollar  ($1)  for  each  telegram  and  ftve  dollars  ($5)  for 
each  letter  sent  to  the  said  defiendant  or  any  of  its  agents  or  emis- 
series  and  carrying  any  such  information ;  and  said  defoidant  agreed 
to  and  did  pay  others  of  said  employ^  various  sums  of  money  by  way 
of  salary.  And  plaints  fmrther  shows  that  immediately,  and  contin- 
uously for  a  long  period  of  time,  the  infwmatkMi  so  obtained  was 
made  use  of  by  the  said  B.  I.  I>u  Pont  de  Nemours  Powder  Oompany 
in  various  ways  to  induce  said  consignees  to  reject  shipments  from, 
and  to  abandon,  plaintiff  and  thereafter  to  purchase  black  blasting 
powder  of  said  defendant  exclusively,  and  in  some  cases  sudi  cus- 
tomers were  thereby  induced  to  desert  plaintiff,  and  in  ether  cases  to 
reject  the  ediipment  already  consigned. 

Bleventh.  Plaintiff  shows  that  the  said  B.  I.  Du  Pont  de  Nemoans 
Powder  Oompany,  as  a  part  of  its  plan  to  create  and  maintain  a 
■Monopoly  in  the  powder  trade  of  the  United  States  and  fbreign  coun- 
tries, and  intending  to  ruin  plaintiff  and  drive  it  out  of  btitinosi, 
sought  to  make  it  impossible  for  plaintiff  to  secure  any  trade  what- 
soever in  said  States,  Territory,  or  foreign  country  by  inducing  each 
consumer  of  black  blasting  powder  therein  to  enter  Into  a  secret 
contract  with  said  defendant  whereby  said  consumer  bound  hiaaeif 
to  give  the  said  defendant  his  oKCluslve  trade  in  said  powder  for 
a  term  of  years,  varying  from  one  to  five  years ;  that  said  contracts 
were  secured  sometimes  by  promises  of  special  privileges  and  prler 
right  over  other  persona  for  delivery,  sometimes  by  threats  to  da- 
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prlve  such  cdHBUmer  6f  tbe  rigkt  to  puehase  otfter  grades  of  powder 
and  explosives  not  manufnottired  by  tiie  plaintiff,  sometimes  by  mis- 
repreoentins  the  capftdty  of  pfaUntiirs  mills  sad  plant,  sometimes  by 
cireolatins  false  and  damaging  statements  tbroogli  its  agents  and 
emissaries  concerning  aoeMents  at  plaintilTs  mills  and  plant,  some- 
times by  false  and  malidons  statements  coneeming  the  quality  of 
plaintiiTs  powder,  sometimes  by  threats  to  discredit  sodi  consumer's 
solvency  among  his  creditors,  sometimes  by  offers  of  financial  assist- 
aace  to  such  consumers,  sometimes  by  stirring  np  strife  among  the 
employes  of  sodi  consumer  as  hereinbefore  alleged,  and  by  various 
other  unlawful  and  wicked  conduct    And  plaintiff  further  riiows  that 
the  terms  of  said  contracts,  and  even  tbe  existence  thereof,  w«re  in 
an  cases  made  strictly  confidential,  for  the  reason  that  the  said  de* 
fendant  well  knew  tlmt  sold  contracts  were  unjust,  unfair,  unlawful, 
and  that  they  were  especially  contrary  to  the  act  of  Congress  known 
as  the  **  Sherman  Act,"  and  made  in  defiance  <rf  said  act  and  with  de- 
liberate purpose  to  evade  its  ]t>rovision8 ;  that  said  contracts  provided 
for  secret  rebates  based  upon  a  schedule  of  the  amount  of  powder 
pm^ased  annually  as  follows,  to  wit :  A  purchase  of  more  than  five 
lran[M4]dred  (500)  and  less  than  one  thousand  (1,000)   kegs  an- 
msaUy  entitled  the  purchaser  to  a  rebate  of  five  (5)  cents  peac  keg; 
tnore  than  one  thousand  (1,000)  and  less  than  twenty*Ave  hundred 
(24M0)  kegs,  a  rebate  of  ten  (10)  cents  per  kegi;  more  than  twenty- 
five  hundred   (2,000)   and  less  than  five  liiodsand   (O^OOO)   k^s,  a 
r^mte  of  fifteen  (15)  cents  per  keg;  more  than  five  thoosand  (5,(X)0> 
and  less  ^an  ten  thousand  (10,000)  kegs,  a  rebate  of  seventeen  and 
one-half  (17^)  cents  per  keg;  more  than  ten  thousand  (10,000)  and 
less  than  twenty-five  thousand    (25,(N)0)   kegs,  a  rebate  of  twenty 
(20)  cents  per  keg;  over  twenty-five  thousand  (25,000)  kegs,  a  rebate 
of  twenty-two  and  one-half  (22^)  cents  per  keg.    And  plaintiff  fur- 
ther shows  that  in  cases  wh^re  the  consumer  could  not  be  induced  to 
contract  as  aforesaid,  a  **  special  cut  price  '*  was  issued  for  his  benefit, 
of  which  he  was  permitted  to  take  advantage  at  any  time  he  desired^ 
to  the  same  effect  as  if  he  had  signed  sudi  contract,  and  by  reason 
of  the  fact  that  such  special  price  was  far  betow  a  ttAr  and  living 
price  for  said  powder  and  did  not  afford  a  fair  profit  therefor,  or 
in  fact  any  profit  whatsoever,  it  ^as  in^HMMlble  for  plaintiff  to  com- 
pete for  the  trade  of  such  consumer,  and  his  trade  went  to  said 
defendant  as  effectively  as  if  covered  by  a  formal  contract    And 
plaintiff  further  shows  that  in  those  cases  where  a  customer  was 
already  under  contract  with  tbe  said  defendant  at  the  time  when 
platntiff  began  business,  the  said  defendant  realizing  the  insufllciency 
of  said  contracts  to  bind  said  consumer  lawfully,  and  in  order  to 
forestall  plaintiff  in  its  efforts  to  secure  the  trade  of  said  consumer 
In  open  and  free  competition,  voluntarily  increased  tile  secret  rebates 
specified  ther^n  and  made  such  increases  efDective  immediately  and 
to  centime  fiur  tbt  unexphM  tavm  of  ttie  contract  npon  the  cenditien 
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that  said  ezdiMiYe  obntract  rtioiild  and  would  be  ogt—ded  and  oon- 
tlnoed  at  its  ezpiratkMi  for  a  further  term  0t  years ;  that  the  amoont 
of  the  rebate  and  the  Increase  of  rebate  was  not  regulated  or  deter- 
mined by  any  law  ot  supply  and  demand  but  was  determined  solely 
by  the  necessity  of  making  a  price  which  would  be  sufficient  to  Induce 
the  consumer  to  give  all  his  trade  to  the  said  defendant  and  take  him 
out  of  the  open  market  for  a  long  period  of  tlme^  at  least  until  plain- 
tiff had  been  coerced  Into  submlssi<m  or  forced  to  retire  from  busl* 
ncBS ;  that  said  defendant  was  able  to«  and  in  some  cases  did,  contact 
to  supply  said  powder  at  less  than  the  actual  cost  thereof,  without 
any  regard  whatsoeYor  to  a  fair  and  living  profit  or  any  profit 
thereon,  which  said  defendant  was  enabled  to  do  by  reason  of  the 
fact  that  all  losses  which  it  might  thereby  sustain  should  and  would 
be  a^^xntioned  among  and  made  up  to  It  pro  rata  by  the  other  de- 
fendants herein. 

Twelfth.  Plaintiff  shows  that,  in  furtherance  of  the  purpose  of  the 
defendants  to  monopolise  and  control  the  trade  of  powder  and  other 
explosives,  the  defendant  E.  L  Du  Pont  de  Nemours  Powder  Company 
shortly  after  its  incorporation  created  a  board,  known  as  the  "  Sales 
Board  "  and  composed  of  a  director  of  sales  and  assistant  directors, 
who  exercised  the  power  to  fix  prices  and  establish  polides  which  all 
the  other  d^endants  and  parties  to  the  unlawful  combination  and 
conspiracy  w«*e  compelled  to  observe;  that  no  regular  or  fixed  price 
list  was  issued,  but  the  prices  which  were  established  from  time  to 
time  were  purely  arbitrary;  that  in  tbose  States,  Territories,  or 
foreign  countries  where  the  defendants  were  in  full  control  of  the 
powder  trade  such  prices  were  always  fixed  so  as  to  leave  substantial 
and  sometimes  excessive  margins  of  pn^t,  but  that  in  those  States, 
Territories,  and  foreign  countries  where  the  defendants  or  some  of 
tliem  were  conducting  business  in  competition,  or  in  danger  of  com- 
petition, such  prices  were  regulated  and  determined  solely  with  the 
object  in  view  of  preventing  all  manufacturers  not  parties  to  the 
conspiracy  from  obtaining  a  fair  prop<Mrtlon  or  any  of  the  powder 
trade,  and  not  with  a  view  of  obtaining  business  for  itself  at  a  fahr 
margin  of  profit,  so  that  said  defendant  might  have  a  clear  field  to 
make  any  prices  it  should  thereafter  see  fit,  and  without  regard  to 
the  interest  of  the  consumer.  And  plaintiff  further  shows  that  for  a 
period  of  more  than  five  years  it  was  continuously  forced  to  meet 
the  prices  thus  ilxed  by  said  defendant  in  an  endeavor  to  obtain  and 
retain  enough  business  to  keep  its  mills  and  plant  operating  and 
to  obtain  its  feir  share  of  the  powder  trade  in  said  States,  Territory, 
and  foreign  country;  but  plaintiff  was  unable  to  offer  to  supply 
such  powder  at  any  [M6]  price  below  which  said  defendant  would 
not  go,  and  wherever  and  whenever  the  business  of  the  consumar 
was  submitted  for  bid,  or  to  competition,  in  almost  every  case  the 
said  defendant  would  underbid  plaintiff  by  persistently  reducing  Its 
price  at  from  five  to  ten  cents  per  keg,  and  thus  not  only  depriving 
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plalntur  of  said  brntneaa,  but  aometiines  making  sales  at  an  actual 
loss;  that  in  this  manner  plaintiff  would  nltimat^y  be  compelled  to 
sarrender  the  business  of  soch  consumer  and  leave  the  said  defendant 
a  clear  field  to  make  up  its  losses  by  fixing  any  price  it  might  there- 
after see  fit ;  and  by  reason  of  the  matters  and  things  alleged  in  this 
paragraph  plaintiff  suffered  irreparable  losses,  not  only  in  the  loss 
of  the  fair  profits  which  would  have  come  to  it  from  each  contract 
wftdch  it  was  thus  prevented  from  securing,  but  from  the  extension 
of  its  business  so  as  to  keep  its  mills  and  plant  continuously  operating. 
And  plaintiff  further  iihows  that  the  said  defendant  B.  I.  Du  Pont 
de  Nemours  Powder  Oompany,  in  pursuance  of  the  policy  and  prac- 
tices in  this  paragraph  set  f6rth,  has  in  most  cases  ultimately  suc- 
ceeded in  inducing  the  purchasers  of  bla(^  blasting  powder  to  enter 
into  contracts  with  it  for  a  period  of  years  according  to  the  tenor  and 
effect  hereinbefore  in  the  last  preceding  paragraph  set  forth,  and 
has  thereby  gradually  removed  the  danger  of  competition  in  the 
powder  trade  in  said  States,  Territory,  and  foreign  country  by 
absorbing  more  than  ninety-five  per  cent  thereof. 

Thirteenth.  Plaintiff  shows  that  on  or  about  the  10th  day  of  Jan- 
uary, 1904,  an  explosion  occurred  at  its  said  plant  and  mills  whereby 
a  large  part  thereof  was  totally  destroyed,  entailing  a  heavy  direct 
loas  upon  the  plaintiff  on  account  of  the  destruction  of  said  prop- 
erty, and  further  serious  losses  on  account  of  ^e  enforced  idleness 
of  the  remainder  of  said  plant  and  mills  during  the  time  required  fOr 
rebuilding;  and  your  plaintiff  further  shows  that  said  explosion 
occurred  in  this  wise,  namely:  During  the  noon  hour  on  said  day, 
while  the  employees  who  had  been  assigned  to  work  in  that  portion 
of  said  plant  which  was  destroyed  were  absent  therefrom  at  luncheon, 
some  person  or  persons  unknown  to  plaintiff  entered  the  said  build- 
ing and  distributed  matches  which  had  been  previously  colored  with 
black  ink  along  the  floor  and  walks  where  powder  dust  had  settled, 
and  v^iere  they  would  ignite  if  tften>ed  upon;  that  upon  the  return 
of  said  en^loyees  they  immediately  discovered  that  the  doors  to  said 
buildings  had  been  c^pened,  and  upon  entering  also  discovered  some 
of  die  matches  distributed  as  aforesaid ;  that  immediately  upon  the 
matter  being  reported  to  the  oiBcial  in  charge  of  said  buildings,  in- 
structions were  given  to  the  said  employees  to  remove  th^  shoes  and 
make  a  careful  search  for  said  matdMs  upon  their  handa  and  knees ; 
that  while  thus  engaged  an  exptesion  occurred,  and  two  of  said  em- 
ployees were  killed  and  others  seriously  injured.  And  plaintiff  fur- 
ther shows  ttat  tanmediately  after  said  ocplosion  the  agents  of  said 
defendant  caused  to  be  printed  and  distributed  among  its  own  and 
plaintiff's  customers  large  numbers  of  exaggerated  reports  of  the 
extent  of  the  damage  done  by  said  explosion,  and  endeavored  to  create 
a  feeling  of  uncertainty  among  consumers  generally,  and  among 
plalnttff*s  customers  in  particular,  concerning  plaintifrs  ability  to 
Cheir  future  requirements  for  bteck  blasting  powder,  with  a 
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view  to  indQclBg,  and  in  some  oaaeB  thereby  suoeeeded  in  indnetng* 
said  consumers  to  enter  ia^to  esclusiTe  oontraicts  with  aald  detendsnt 
to  suroiy  tbem  with  black  blasting  powder,  said  contracts  being  e< 
the  tenor  and  effect  hereinbefore  in  paragrai^  eleventh  particolarly 
set  forth. 

Fourteenth.  Plaintiff  shows  that  the  defendant  B.  L  Du  Pont  de 
Nemours  Powder  Oompany,  in  order  to  forestaU  and  prevent  the  co»- 
struction  of  powder  mills  throughout  the  United  States  and  foreAga 
countries,  and  to  prevent  competition,  and  with  the  pnrpose  of  secmv 
ing  to  itself  and  its  associates  in  said  unlawful  combination  and  con- 
spiracy to  monopolise  the  powder  trade,  further  conspired,  combined, 
confederated,  and  agreed  to  and  with  various  persons,  oorporationi, 
and  associations  engaged  in  the  manufacture  of  powder-making  ma- 
chinery for  the  purpose  of  obtaining  the  exclusive  use  and  eontcol  of 
powder-making  machinery,  and  thereby  to  limit  the  sale  and  use  of 
such  machinery  to  themselves  and  their  associates ;  and  by  threat8fr- 
ing  to  refuse  to  purchase  powder-making  machinery  of  any  maker 
who  would  not  give  it  and  th^n  sudi  ezduaive  ri^it  the  said  B.  L 
Du  P<mt  de  Nemours  Powder  [6M]  Ccnnpany  succeeded  in  intimidat- 
ing many  powder  machinery  makers,  and  thereby  induced  tbem  to 
refuse  to  seU  such  machinery  to  any  person,  corporatiOKi,  or  associa- 
tion not  a  party  to  the  said  combination  and  c^msplracy.  And  plain- 
tiff shows  that  at  the  time  wlien  plaintiff  decided  upon  the  eoostruc- 
tion  of  its  plant  as  aforesaid,  plaintiff  sought  to  purchase  the  neces- 
sary machinery  for  use  in  said  idant  from  vario«s  manuftictarers  of 
high-grade  powder-making  machinery,  to  wH:  The  Proz«Brinkman 
Manufacturing  CkHnpany,  of  Terre  Haute,  Indiana,  and  OUn  Scott  of 
Bennington,  Vermont,  and  I.  Ic  E.  Qreenwald  Co.,  of  Gindnnati^  Ohio, 
and  others;  that  at  the  behest  of  the  said  defendant  B.  I.  Du  Pent  de 
Nemours  Powder  Company,  and  in  pursuance  of  said  unlawful  agree^ 
ment,  said  manufacturers  declined  to  supi^  such  machinery  to  plaiur 
tiff  upon  the  ground  that  the  said  defendants  had  insisted  generally, 
and  particularly  in  the  case  of  plaintiff,  upon  a  strict  compliance  with 
the  tenns  of  the  said  agreement,  under  penalty  of  the  loss  of  foture 
patronage  of  the  said  defendant  and  its  aasodates  in  said  combinalion 
and  conspiracy ;  and  thereby  plaintiff  was  compelled  to  and  did  con- 
tract f<Mr  the  manufacture  of  said  machinery  especially  for  its  pur- 
poses with  other  persons,  and  paid  therefor  a  mudi  higher  price  than 
the  usual  and  customary  cost  of  similar  powder-making  madiinery, 
and  largdy  in  excess  of  the  cost  of  similar  powder-making  BMtchinery 
to  the  said  defendant  and  its  associates,  and  largdy  In  excess  of  what 
plaintiff  could  have  obtained  said  mschinery  for,  but  for  the  threats, 
intimidation,  and  unlawful  conduct  hereinbeCere  in  this  paragraph 
set  forth,  to  the  damage  of  plaintiff  in  the  sum  of  five  thousand  del- 
iars  ($5,000). 

Fifteenth.  Plaintiff  shows  that,  being  unable  to  withstand  the 
great  and  eootlQuing  losses  foreed  upon  it  br  ceaeoa  of  the  MdawM 
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and  wrongful  acts  of  the  defendants  as  hereinbefore  set  forth,  It 
was  finally  compelled  to  offer  its  mills*  plant,  and  business  for  sale; 
that  the  methods  and  conduct  of  the  defendants  toward  plaintiff  had 
become  generally  known  among  powder  manufacturers  and  dealers 
throughout  the  United  States  and  fbreign  countries,  as  well  as 
among  the  usual  investors  in  property  owned  and  used  for  the  manu- 
facture and  sale  of  powder,  and  It  was  generally  known  that  the 
methods  employed  by  the  defendants,  and  particularly  by  the  de- 
fendant B.  I.  Du  Pont  de  Nemours  Powder  Company  against  plain- 
tiff, were  the  methods  that  had  long  been  similarly  employed  against 
other  manufacturers  and  vendors  of  powder  who  had  attempted  to 
<^)erate  independently  of  the  defendants,  or  some  of  them,  from  time 
to  time  engaged  in  the  conspiracy  to  monopolize  the  trade  in  ex- 
plosives, and  that  generally  independent  operators  had  been  unable 
to  survive  the  combined  assaults  of  said  defendants,  and  for  this 
reason  there  was  no  market  for  such  property,  except  among  the 
defendants,  or  some  of  them,  and  among  investors  who  had  been  ac- 
customed to  invest  only  in  such  properties  as  were  operated  or  con- 
trolled by  the  defendants,  or  some  of  th^n ;  and  plaintiff,  not  being 
able  to  find  a  purchaser,  or  in  fact  to  obtain  any  bid  or  offer  from 
any  source,  finally  solicited  the  defendants,  or  some  of  them,  to  pur- 
chase its  mills  and  plant  at  the  fair  value  thereof,  and  also  to  pur- 
chase its  business,  good  will,  and  stock  on  hand,  for  the  fair  and 
reasonable  value  thereof,  but  all  efforts  to  induce  any  of  said  de- 
fendants to  consent  to  purchase  said  properties,  or  any  of  said 
properties,  at  the  fair  and  reasonable  value  thereof  totally  failed, 
and  plaintiff  was  then  compelled,  in  order  to  keep  said  properties 
from  going  to  waste,  and  in  order  to  avoid  suffering  a  total  aad 
irretrievable  loss  of  the  entire  value  of  said  properties,  to  accept  any 
offer  that  it  might  be  able  to  obtain  therefor,  without  any  regard 
whatsoever  to  the  true  and  fair  value  thereof;  and  thereafter,  to 
wit,  on  or  about  the  19th  day  of  September,  1906,  plaintiff  sold  and 
disposed  of  its  entire  plant,  mills,  business,  and  good  will  for  the 
total  sum  of  seventy  thousand  dollars  ($70,000),  and  the  stock  on 
hand  for  five  thousand  five  hundred  and  four  and  */»»  dollars 
($5,504.08)  additional.  And  plaintiff  further  shows  that  the  nomi- 
nal purchaser  of  said  property  was  one  JBYanklln  W.  Olin,  of  the  city 
of  Alton,  State  of  Illinois;  but  plaintiff  states  that  the  said  Olin 
purchased  the  same  at  the  instance  and  request  of  the  defendant 
B.  I.  Du  Pont  de  Nemours  Powder  Company  and  others  of  the  de- 
fendants herein,  and  under  and  in  pursuance  of  a  contract  with  the 
defendant  B.  I.  Du  Pont  de  Nemours  Powder  Company  [M7]  and 
others  associated  with  it  at  said  time  in  said  unlawful  combination 
and  conqvlracy,  whereby  the  said  B.  I.  Du  Pont  de  Nemours  Powder 
Company  and  said  associates  agreed  to  purdiase  ninety-fire  per  cent 
(95  per  cent)  of  the  future  entire  output  of  said  mills  and  plant  imt 
a  Umg  period  of  time;  that  Immediately  after  tte  said  properties 
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were  so  pnrcfaaflecl  by  said  Olin,  a  corporation  was  organized  for  the 
pnrpose  of  taking  over  and  operating  the  same,  said  corporation  being 
dasignated  the  Western  Powder  Manufacturing  Company,  and  the 
said  properties  were  thereupon  transferred  to  said  Western  Powder 
Manufacturing  Company,  and  it  has  ever  since  held  the  title  to  the 
same.  And  plaintiff  further  shows  that  the  said  Franklin  W.  Olin 
was  at  the  time  the  president  of  the  Equitable  Manufacturing  Com- 
pany, forty-nine  per  cent  (49  per  cent)  of  the  stock  of  which  said 
company  was  then  and  is  now  held  by  the  said  defendant  B.  I.  Du 
Pont  de  Nemours  Powder  Company,  and  which  said  Equitable  Manu- 
facturing Company  had  been  theretofore  for  a  long  period  assoda- 
ated  with  the  said  B.  I.  I>u  Pont  de  Nemours  Powder  Company  in  the 
said  unlawful  combination  and  conspiracy;  that  immediately  after 
said  purchase  and  transfer  of  said  mills,  plant,  and  business  to  the 
said  Western  Powder  Manufacturing  Company,  the  same  began  op- 
erating to  the  full  capacity  thereof,  and  have  so  continued  down  to 
the  present  time ;  that  the  entire  output  of  said  mills  and  plant  was 
at  once  allotted  and  apportioned  to  the  said  B.  I.  Du  Pont  de 
Nemours  Powder  Company  and  its  associates  under  said  contract, 
and  has  ever  since  been  and  is  being  disposed  of  at  the  fair  value 
thereof,  and  the  business  of  said  company  at  once  became  and  ever 
since  has  been  very  profitable;  that  plaintiff  further  shows  that  at 
the  time  when  it  was  so  wrongfully  com];)elled  to  sell  and  dispose  of 
Its  plant,  mlUs,  business,  and  good  will,  as  hereinbefore  in  this  para- 
graph set  forth,  the  true  and  fair  value  thereof  was  the  sum  of  five 
hundred  thousand  dollars  ($500,000),  and  plaintiff  has  suffered  dam- 
age on  account  thereof  in  the  sum  of  four  hundred  thirty  thousand 
doUars  ($480,000). 

Sixteenth.  Plaintiff  shows  that  its  miUs  and  plant  were  equipped 
and  designed  to  do  a  large  and  profitable  business  with  users  and 
dealers  In  explosives,  and  particularly  black  blasting  powder;  that, 
when  operating  at  full  capacity,  it  employed  a  large  force  of  men  in 
the  manufacture  of  such  powder,  and  was  capable  of  producing  one 
thoussncl  UiOOO)  kegs  daily;  that  the  total  annual  capacity  of  said 
mill^  and  ptant,  based  upon  three  hundred  (900)  working  days  per 
year,  was  three  hundred  thousand  (800,000)  kegs  of  black  blasting 
powder:  that  plaintiff  began  the  manufacture  of  such  powd^  on 
or  about  the  1st  day  of  October,  1908;  that  during  the  year  1904,  it 
maQufaetured  and  Jiold  a  total  of  only  one  hundred  eight  thousand 
seven  hundred  ninety-eight  (108,798)  kegs,  and  during  the  year  1905 
m  total  of  one  hun<lred  fifty-eight  thousand  one  hundred  six  (158,106) 
kegs,  und  during  the  year  1907  a  total  of  eighty-six  thousand  three 
bund  red  seTenty-fiye  (86,875)  kegs,  and  from  January  1  to  August  81, 
1908,  a  total  of  thirty-two  thousand  and  fifty-nine  (82,009)  kegs;  that 
the  Inability  of  plnintlff  to  keep  its  plant  and  mills  working  at  the  full 
opacity  thereof  was  due  to  and  was  the  natural  and  proximate 
consequence  of  the  wrongful  and  imlawful  acts  of  the  defendants, 
as  hereinbefore  set  forth;  that  every  effort  was  made  by  plaintiff 


Digitized  by  VjOOQ IC 


BUOKBTE  FOWmBB  00.  V.  VU  PORT  POWDER  00.      696 

Dedarmtioa 

during  all  of  Mid  period,  not  only  to  Increase  Its  sales  and  keep 
Its  mills  and  plant  operating  to  tlie  full  capacity  thereof,  but  to  main- 
tain its  customers  and  prerent  the  falling  off  of  said  sales,  but  by 
reason  of  the  unfair,  unlawful,  and  wrongful  conduct  of  the  de- 
fendants, and  particularly  of  the  defendant  B.  I.  Du  Pont  de  Nemours 
Powder  Company,  its  agents,  oflloers,  and  employes,  as  hereinbefore 
alleged,  plaintilf  was  prevented  from  obtaining  a  fair  share  of  the 
trade  in  black  blasting  powder  and  other  explosives  in  said  States, 
Territory,  and  foreign  countries,  and  was  prevented  from  making  a 
tuir  and  reasonable  profit  on  the  powder  manufactured  and  sold  by 
it  as  above  set  forth.  And  plaintiff  shows  that  it  was  especially 
well  equipped  to  secure  a  fair  and  reasonable  portion  of  the  said 
powder  trade  in  fair  and  open  competition;  that  said  R.  S.  Waddell 
had  full  charge  of  the  sales  department  of  plaintiff,  and  that  he  car- 
ried on  a  persistent  and  energetic  campaign,  during  the  entire  period 
aforesaid,  for  a  fair  share  of  [5S81  the  powder  trade  in  said  States, 
Territory,  and  foreign  country,  and  the  business  of  plaintiff  would 
have  grown  and  increased  from  year  to  year,  instead  of  decreasing 
as  above  stated,  but  for  the  acts  of  the  defendants,  and  particularly 
the  defendant  B.  I.  Du  Pont  de  Nemours  Powder  Company,  as  afore- 
said ;  tiiat  the  natural  demand  for  black  blasting  powder  within  said 
States,  Territory,  and  foreign  country  was  sufficient  to  enable  plain- 
tiff to  keep  its  mills  and  plant  working  to  die  full  capacity  thereof 
and  its  ^nployte  steadily  employed.  And  plaintiff  shows  that  its 
failure  to  keep  its  mills  and  plant  working  to  the  full  capacity  there- 
of; and  to  prevent  a  falling  off  of  its  business  from  year  to  year, 
instead  of  an  increase  thereof,  was  the  natural  and  proximate  con- 
sequence of  the  said  acts  of  said  defendants.  And  plaintiff  shows 
that  by  reason  of  said  unlawful  and  wrongful  acts  it  sustained  fur- 
ther losses  as  follows,  to  wit,  the  loss  of  the  fair  and  reasonable 
profits  on  one  hundred  ninety-one  thousand  two  hundred  and  two 
(191,202)  kegs  of  black  blasting  powder,  which  it  was  prevented 
from  manufacturing  and  selling  during  the  year  1904,  and  one  hun- 
dred forty-one  thousand  eight  hundred  and  ninety-four  (141,894) 
kegs  during  the  year  1906,  and  two  hundred  twenty-five  thousand 
two  hundred  and  fourteen  (225,214)  kegs  during  the  year  1906, 
and  two  hundred  thirteen  thousand  six  hundred  and  twenty-five 
(218,625)  kegs  during  the  year  1907,  and  one  hundred  sixty-five  thou- 
sand four  hundred  and  forty-one  (165,441)  kegs  during  the  period 
extending  from  January  1  to  August  31,  1906,  making  a  total  of 
nine  hundred  thirty-seven  thousand  three  hundred  and  seventy-six 
(987376)  kegs,  which  it  was  thus  prevented  from  manufacturing  and 
selling  previous  to  the  time  when  it  was  forced  by  the  defendants  to 
dispose  of  its  mills  and  plant  and  retire  firom  business;  that  the 
Udr  and  reasonable  profits  of  said  business  whidi  it  was  thus  pre- 
vented from  acquiring  was  the  sum  of  thirty  (30)  cents  per  keg, 
after  deducting  all  expenses  connected  with  the  manufacture,  salev 
and  tranqwrtation,  or  a  total  of  two  hundred  eighty-one  thousand 
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two  faniDdred  and  twelve  and  i^  dollars  ($281,212^).  And  plain- 
tiff farther  shows  that  if  it  liad  not  been  driven  out  of  badness  by 
the  defendants  as  aforesaid,  and  if  it  had  not  been  unjustly  and  un- 
lawfully interfered  with  in  its  right  to  continue  in  bosiness  and  make 
fair  and  reasonable  profits  from  the  manufacture  and  sale  of  black 
blasting  powder  to  the  full  capacity  of  its  mills  and  plant  from  the 
19th  day  of  September,  1908,  to  the  present  time,  it  would  have  manu^ 
factured  and  sold  during  the  said  period  three  hundred  thousand 
(300,000)  kegs  per  annum,  or  a  total  of  nine  hundred  thousand 
(900,000)  kegs  additional,  upon  which  it  would  have  made  a  profit 
of  thirty  (30)  cents  per  keg,  or  a  total  of  two  hundred  seventy  thou- 
sand dollars  ($270,000)  more.  And  platntifr  further  shows  that  the 
fair  profit  on  the  powder  which  it  actually  manufactured  and  sold, 
as  hereinbefore  stated,  and  which  it  wholly  lost  by  reason  of  the 
unjust  and  unlawful  and  wrongful  acts  of  the  defendants,  as  afbre- 
said,  amounted  to  the  sum  of  thirty  (30)  cents  per  keg  on  four  hun- 
dred sixty-seven  thousand  one  hundred  and  sixty-seven  (467,167) 
kegs,  or  a  total  of  one  hundred  thirty-nine  thousam^  one  hundred  and 
forty-nine  and  ^  dollars  ($139,149.10),  making  a  total  loas  of  profits 
resulting  as  the  natural  and  proximate  consequence  of  the  acts  of 
the  deftodants,  as  hereinbefore  in  this  paragrairti  set  forth,  in 
the  sum  of  six  hundred  ninety  thousand  three  hundred  sixty-one  and 
M  ($690,361.90)  dollana. 

Seventeenth.  That  with  the  intent  to  impede,  impair,  injure,  and 
destroy  the  business  of  plaintiif,  the  defendants,  and  particularty  the 
defendant  B.  I.  Du  Pont  de  Nemours  Powder  CJompany,  maliciously, 
wantonly,  wUlfully,  oi^ressively,  and  wickedly,  through  their  oflk*MS 
and  agents,  acting  within  the  scope  of  their  employment  and  by  diree* 
tion  of  and  with  the  approval  of  the  defendants,  and  particularly  the 
defendant  H  L  Du  Pont  de  Nemours  Powder  Oompaay,  committed 
the  wrongs  herein  set  fbrth,  whereby  the  business  and  property  of 
plaintiff  was  Injured  and  impaired  and  totally  destroyed,  to  its  further 
damage,  and  by  reason  thereof  plaintill  is  entitled  to  recover  punitive 
or  vindictive  damages  against  said  defendants,  and  particularly 
against  the  defendant  B.  I.  Du  Pont  de  Nemours  Powder  Oompany, 
in  the  sum  of  five  hundred  thousand  dollars  ($500,000). 

Wherefore  plaintiff  prays  that,  by  reason  of  the  matters  and  things 
hereinbefore  set  forth.  It  do  have  and  recover  Judgment  of  and  from 
the  defend[M9]ants  herein,  and  each  of  them,  for  threefold  the 
damages  suffered  by  it,  amounting  to  the  sum  ol  one  million  one  hun- 
dred nineteen  thousand  nine  hundred  and  fifty-seven  and  VVlr  dollars 
($1,119,957.82),  as  actual  damages,  and  the  sum  of  five  hundred 
thousand  dollars  ($500,000),  as  vindictive  or  punitive  damages,  or  tb» 
total  sum  of  four  million  ei^t  hundred  and  fifty-nine  thousand  nine 
hundred  seventy-three  and  ^Vb  dollars  ($4,859,973.46),  for  a  reason- 
able attorney's  fee,  and  for  its  coats  and  disbursements  herein,  as 
antborlMd  bgr  law  in  sich  cases  made  and  provided. 
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BUCKEYE  POWDEE  CO.  v.  E.  L  DU  PONT  DE 
NEMOUKS  POWDER  CO.  ET  AL.* 

(Circuit  Oourt  of  Appeals,  Third  Circuit    July  2,  1915.) 
[223  Fed.  Rep.,  881.] 

Monopolies  28 — Anti-Tbust  Act — ^Actions  fob  Damages — Pboop. — 
A  plaintiff,  to  sustain  an  action  under  Anti-Trust  Act  July  2,  1890, 
c.  047,  f  7,  26  SUt.  210  (ConQ).  St.  1913,  S  8829),  for  damages  for 
▼iolations  of  sections  1  and  2  of  the  act,  brought  prior  to  act  Oct. 
15,  1914,  c.  321,  S  5,  38  Stat.  781,  declaring  that  a  final  judgment 
hereafter  rendered  in  any  suit  brought  by  the  United  States  under 
the  Anti-Trust  laws,  to  the  effect  that  a  defendant  has  violated  the 
laws,  shall  be  prima  fade  evidence  against  the  defendant  in  any 
salt  brought  by  any  other  person  against  the  defendant  under  the 
laws,  must  prove  that  defendants  have  violated  the  AntUTrust  Act, 
and  that  by  such  violation  they  have  so  iajured  plaintiff  that  dam- 
ages should  be  awarded,  and  the  fact  that  defendants,  in  a  suit 
by  the  United  States,  had  been  adjudged  guilty  of  violating  the 
act,  was  not  available  to  plaintiff.^ 

(Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  i  18; 
Dec.  Dig.  28.} 

Appeal  and  Essos  1003 — Questions  Rbvxbwablb — Vebdict — Conci.u- 
8IVBNB8S. — ^The  United  States  Circuit  Court  of  Appeals  may  not 
determine  whether  a  verdict  is  in  accord  with  the  weight  of  the 
evidence  or  review  the  verdict  on  any  disputed  fact,  but  may  only 
ioquire  whether  assignments  of  «rror,  properly  talien,  disclose  any 
material  mistake  in  the  triaL 

[Bd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig. 
If  3938-^943;  Dec.  Dig.  1003.] 

Appeal  and  Bbbqb  839— ^^ubstions  Rkviewabub— Defenses. — ^Where 
the  verdict  for  defendant  relying  on  two  defi^nses  mi^^t  have  been 
given  under  either,  plaintiff,  on  writ  of  ^rror  to  review  the  Judg- 
ment thereon,  was  entitled  to  raise  legal  rulings  relevant  to  either 
defense. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig. 
If  2915,  327&-3280,  3286-^288,  3290-3293,  3297-^3300,  3377;  Dec. 
Dig.  889.] 

Monopolies  28 — ^Anti-Tbust  Aci^-nAoTU»T  fob  Damages — EvnttNcae. — 
The  mere  fact  that  the  majority  ol  the  stock  of  corporations  en- 
gaged in  the  manttfacture  and  sale  of  powder,  other  than  black 

'For  opinion  of  the  District  Court    (196  Fed.,  514),  see  ante, 
page  560. 
^  Syllabus  copyrighted,  1915»  by  West  Publishing  Company. 
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blasting  powder,  was  owned  or  controlled  by  a  corporation  engaged 
in  manufacturing  blacls  blasting  powder  did  not  alone  show  that  the 
former  corporations  participated  in  a  conspiracy  by  the  latter  to 
injure  the  trade  and  business  of  another  manufacturing  black 
blasting  powder,  suing  all  the  corporations  for  damages  under 
Anti-Trust  Act,  f  7. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  f  18; 
Dec.  Dig.  28.] 

Appeax.  and  Bbbob  079 — Quxstions  Rxvibwablb — Ruunos  on  Plead- 
ings.— The  action  of  the  trial  court  in  reQuiring  plaintiff,  suing  for 
damages  under  Anti-Trust  Act,  f  7,  for  violations  of  sections  1  and 
2  of  the  act,  to  elect  on  which  violation  It  will  rely,  is  not  reviewable 
where  all  the  evidence  is  not  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  Sf 
2878-2879;  Dec.  Dig.  679.] 

PuiAOiNO  869 — Elbctino  Cause  of  Action — Sxtit  undeb  Anti-Tbust 
Act. — Where  the  declaration,  in  an  action  for  damages  under  Anti- 
Trust  Act  S  7,  sought  a  recovery  for  violations  of  sections  1  and 
2  of  the  act  the  [888]  court  was  Justified  in  requiring  plaintiff  to 
elect  on  which  section  it  would  rely. 

[Ed.  Note.— For  otha-  cases,  see  Pleading,  Cent  Dig.  If  1199- 
1209;  Dec.  Dig.  869.] 

Appeal  and  Ebbob  1089— Bulinos  on  Pleadings— Habmlbss  Ebbob.— 
Where,  In  an  action  for  damages  under  Anti-Trust  Act  S  7,  plaln- 
tifTs  case  depended  on  the  truth  of  the  charge  to  which  practically 
all  the  evid^ice  was  directed,  that  defendants  had  unlawfully  at- 
tempted  to  monopolize  a  large  part  of  the  trade  in  an  article  of 
commerce,  and  the  case  was  tried  on  the  merits,  the  ruling  re- 
quiring plaintiff  to  elect  whether  he  would  rely  on  a  violation  of 
section  1  or  of  section  2  was  harmless. 

[Ed.  Note. — For  oth^  cases,  see  Appeal  and  Error,  Cent  Dig. 
f  f  4075-4088 ;  Dec.  Dig.  1039.] 

Judgment  644 — ^Anti-Tbust  Act — Actions  fob  Damaobb — ^Evidenck — 
Admissibiutt. — Where  an  action  under  Anti-Trust  Act  §  7,  for  dam- 
ages for  violations  of  sections  1  and  2  of  the  act  was  brought  prior 
to  act  Oct  15,  1914,  making  a  final  Judgment  in  any  suit  by  the 
United  States  under  the  trust  law,  to  the  effect  that  defendant  has 
violated  the  law,  prima  facie  evidence  against  defendant  in  any 
suit  by  any  other  person,  a  decree  adjudging  defendants  guilty 
of  violations  of  the  Anti-Trust  Act  rendered  In  a  suit  by  the  United 
States,  was  inadmissible,  because  the  parties  in  the  two  suits  and 
the  subject  matter  thereof  were  different 

[Ed.  Note.— For   other  cases,  see  Judgment,  Cent  Dig.  S  1157; 
Dec.  Dig.  044.] 

Appeal  and  Ebbob  274 — Questions  Reviewablb — Instbuctions — 
Exceptions. — Where  the  court  in  response  to  a  party's  requested 
Instructions,  stated  that  it  had  touched  on  every  one  of  the  requests, 
and  did  not  charge  them  in  the  language  requested,  but  counsel 
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1a^fiit  take  an  exception  that  it  did  not  specifically  Charge  in  the 
precise  language  requested,  and  the  party  only  excepted  to  that 
portion  of  the  charge  whidi  refused  to  give  the  requested  instruc- 
tions, except  as  charged,  did  not  call  the  trial  court's  attention  to 
what  was  objected  to,  and  was  insufficient  to  call  for  a  review  of 
the  ruling. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and  Brror,  Oent.  Dig. 
If  1501,  1592,  1005-1607,  1624,  1681-1645;  Dec  Dig.  274.] 
Trial  261 — Instbuctions — ^Requxsts. — It  is  not  error  to  refuse  a 
series  of  requested  instructions  wh^e  one  of  the  instructions  is 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig.  If  484,  660, 
671,  673,  675 ;  Dec  Dig.  261.] 
MoNOPOuxs  28 — ^Actions  vox  Damages  xtnud  Arti-Txust  Act — ^Iii- 
STBucnoNs. — In  an  action  for  damages  under  Anti-Trust  Act,  f  7, 
for  violations  of  sections  1  and  2  of  the  act,  instructions  which 
state  that  a  defendant  at  the  time  of  the  organization  of  plaintiff 
company,  and  during  the  time  plaintiff  carried  on  its  business,  was 
acting  in  vioiation  of  the  Anti-Trust  Act  as  attempting  to  monopo- 
lise trade,  but  that  the  status  of  defendant  did  not  make  it  liable 
to  plaintiff,  and  plaintiff,  to  recover,  must  show  that  defendant 
used  its  power  in  the  trade  oppressivtiy,  at  least  generally,  and 
thereby  obstructed  the  free  flow  of  commerce,  and  that,  if  plaintiff 
was  sufficiently  capitalised  to  carry  on  a  struggle  under  normal 
conditions,  it  was  immaterial  whether  it  was  or  was  not  suiBciently 
capitalized  to  meet  a  competition  fcnrced  on  it  by  unlawful  means* 
were  not  objectionable  as  equivalent  to  (barging  that,  after  a  mo- 
nopoly had  obtained  a  foothold,  competitors  entered  the  field  at 
their  peril. 

[Bd.  Note.— For  other  cases,  see  Monopolies,  Gent  Dig.  f  18; 
Dec  Dig.  28.] 
[888]  Afpxal  and  Bbbob  978--Nbw  Tsiax  44— MisooiniuoT  or 
JuBT — ^FmniNos — ^DisexxnoN  of  Gottbt. — ^Refusal  of  new  trial  on 
the  ground  of  misconduct  of  the  jury,  because  having  in  their 
possession,  during  their  deliberation,  papers  not  in  evidence,  is  dis- 
cretionary, and  will  not  be  disturbed,  except  for  abuse  of  discretion. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig. 
•f  8866^8870;  Dec  Dig.  978;  New  Trial,  Gent  Dig.  IS  80-85,  105; 
Dec.  Dig.  44.] 

In  error  to  the  District  Court  of  the  United  States  for  the 
District  of  New  Jersey ;« John  Bellstab,  jndgie. 

Action  by  the  Bnckeye  Powder  Company  against  the  E.  I. 
Du  Pont  de  Nemours  Powder  Company  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiff  brings  error. 
Afirmed. 

See,  also,  196  Fed.  614. 
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Twyman  O.  Ahhotty  of  New  York  City,  for  plaintiff  in 
error. 

William  H.  Button^  of  New  York  City,  and  Frank  S. 
Katzenbachj  jr.y  of  Trenton,  N.  J.,  for  defendants  in  ©mMr. 

Before  Bufpinoton,  McPrebson,  and  Woollby,  Circuit 
Judges. 
McPherson,  Circuit  Judge. 

In  this  action  at  law,  which  is  brought  under  section  7  of 
the  Anti-Trust  Act  of  1890,  the  Buckeye  Powder  Company, 
an  Ohio  corporation,  is  the  plaintiff,  and  three  New  Jersey 
corporations  are  defendants — the  E.  I.  Du  Pont  de  Nemours 
Powder  Company,  the  Eastern  Dynamite  Company,  and  the 
International  Smokeless  Powder  &  Chemical  Company.  In 
essence  the  declaration  charged  that  the  plaintiff^  business 
(the  manufacture  of  black  blasting  powder)  had  been 
greatly  injured  and  finally  destroyed  by  the  defendants' 
unlawful  conduct,  in  violation  of  sections  1  and  2  of  the  act. 
Treble  damages  were  asked  for,  amounting  to  nearly 
$4,000,000,  although  this  demand  was  mudi  reduced  at  the 
end  of  the  trial,  and  the  dispute  occupied  the  time  of  a  court 
and  jury  during  nearly  all  the  working  days  between  Sep- 
tember 24,  1913,  and  February  25  of  the  following  year. 
The  case  was  submitted  in  a  comprehensive  charge  marked 
by  great  ability  and  painstaking  care,  and  the  jury  returned 
a  verdict  of  "no  cause  of  action  as  to  all  the  defendants." 
So  far  as  the  Dynamite  Company  and  the  International 
Company  are  concerned,  this  was  a  directed  verdict,  the  trial 
judge  holding  that  the  evidence  did  not  establish  their  par- 
ticipaticm  in  any  unlawful  act;  but  the  liability  of  the  Du 
Pont  Company  was  submitted  to  the  jury  and  was  passed  on 
by  that  tribunal.  Nearly  70  errors  are  assigned  on  the  pend- 
ing writ,  but  20  of  them  are  not  pres^d,  and  some  that  relate 
to  the  measure  of  damages  are  not  now  important.  Those 
that  still  need  attention  can  be  considered  more  satisfactorily 
by  taking  up  the  subjects  to  which  they  relate  than  by  takiag 
them  up  seriatim.    A  short  preliminary  statement  may  be 
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desirable  in  order  to  explain  some  of  the  questions  that  were 
presented  to  the  court  and  jury. 

[1]  First,  the  relevant  dates.  The  Buckeye  Company 
was  incorporated  in  January,  1908.  It  began  business  the 
following  September  and  abandoned  the  field  five  years  later, 
in  September,  1908.  The  Du  [884]  Pont  Company  was 
incorporated  in  May,  1903,  succeeding  a  number  of  earlier 
enterprises.  The  other  defendants  are  older,  the  Eastern 
Dynamite  Company  going  back  to  1895,  and  the  Inter- 
national Company  to  some  date  we  have  not  found  in  the 
record,  but  apparently  several  years  at  least  before  1908. 
The  defendants  admitted  their  participation  in  an  illegal 
trade  association  as  late  as  June  80,  1904,  but  denied  that 
such  participation  continued  thereafter.  In  June,  1911,  the 
three  defendants,  in  company  with  25  other  corporations  and 
individuals,  were  adjudged  to  have  violated  the  Anti-Trust 
Act.  United  States  v.  Du  Pont  Co.  (C.  C.  3d  Circ.)  188  Fed., 
127.  But,  as  the  Government's  object  in  that  suit  was  merely 
to  dissolve  an  unlawful  combination,  we  need  hardly  say 
that,  under  the  long-established  rules  of  evidence  that  wer^ 
in  force  until  a  few  months  ago  the  Buckeye  Company  (a 
stranger  to  that  proceeding)  could  not  avail  itself  in  the 
presMit  suit  either  of  the  evidence  then  given  or  of  the  decree. 
It  is  true  that  these  rules  have  since  been  changed  by  section 
5  of  the  act  of  October  15, 1914  (88  Stat.,  781,  c.  321),  which 
provides  that : 

"A  final  Judgment  or  decree  hereafter  rendered  •  •  ♦  In  any 
suit  or  proceeding  in  equity  brought  by  or  on  behalf  of  the  United 
States  under  the  Anti-Trust  laws  to  the  efliect  that  a  defendant  has  vf o- 
(ated  said  laws  shaU  be  prima  facie  evidence  against  such  defendant  In 
any  suit  or  proceeding  brought  by  any  other  party  against  such 
defendant  under  said  laws  as  to  all  matters  respecting  which  said 
Judgment  or  decree  would  be  an  estoppel  as  between  the  parties 
thereto." 

But  as  this  statute  had  not  been  passed  when  the  trial 
took  place,  and,  moreover,  as  the  express  terms  of  the  section 
confine  it  to  future  judgments  or  decrees,  the  Buckeye  Com- 
pany was  obliged  to  oflFer  evidence  to  prove  the  affirmative 
of  the  issues  in  the  present  suit:  (1)  That  the  defendants 
had  violated  the  Anti-Trust  Act;  and  (2)  that  by  sudi  viola- 
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tion  they  had  so  injared  the  plaintiff  that  damages  should  be 
awarded.  Voluminous  evidence  on  these  issues  in  many  of 
their  aspects  was  offered  by  both  parties,  and  the  verdict 
has  settled  numerous  questions  of  fact  in  favor  of  Uie 
defendanta 

[2]  We  need  not  dwell  upon  the  point  that  we  have  no 
power  to  determine  (as  we  are  asked  to  do)  whether  the 
verdict  was  in  accord  with  the  weight  of  the  evidence,  or 
to  review  the  finding  of  the  jury  on  any  disputed  fact.  Our 
only  business  is  to  inquire  whether  the  assignments  of  error 
that  were  properly  taken  disclose  any  material  mistake  in 
the  trial.  For  this  reason  much  of  the  plaintiff's  argument 
must  be  laid  aside  as  irrelevant;  indeed,  the  brief  contains 
so  much  that  is  nothing  more  than  a  conscious  or  uncon- 
scious attack  on  the  verdict  that  we  have  not  always  found 
it  easy  to  disentangle  the  questions  of  law  that  lie  within 
our  province  from  the  questions  of  fact  that  lie  outside. 

In  a  few  words,  the  situation  below  was  this:  The  plain- 
tiff charged,  and  attempted  to  prove,  that  an  unlawful  and 
extensive  combination  in  several  forms  had  existed  for  more 
than  30  years,  the  object  of  the  evidence  being  to  establish 
the  fact  that  a  more  or  less  complete  monopoly  had  been 
created  of  the  trade  in  powder  (especially  in  black  blasting 
powder)  and  other  explosives;  that  this  attempted  monop- 
oly and  consequent  restraint  of  trade  had  been  substantially 
successful,  and  was  maintained  from  January,  1903,  to  the 
end  of  1908,  the  whole  [886]  period  covered  by  the  suit; 
that  R.  S.  Waddell,  a  man  with  large  experience  in  the 
trade,  who  had  been  employed  by  the  defendants  for  nK>re 
than  20  years,  had  undertaken  to  organize  the  plaintiff  cor- 
poration for  the  purpose  of  making  and  selling  black  blast- 
ing powder;  that  the  defendants  thereupon  began  to  inter- 
fere with  his  project  in  various  unlawful  ways;  and  that 
these  attempts  to  injure  the  business  continued  after  the 
Buckeye  Company  had  been  incorporated  and  after  its  plant 
had  been  built  near  Peoria,  111.  Charges  of  oppressive  con- 
duct were  set  forth  in  great  detail;  some  of  such  acts  being 
directed  specifically  against  the  plaintiff,  and  other  acts 
being  directed  against  the  plaintiff  in  company  with  other  of 
the  defendant's  rivals.   As  a  result  the  Buckeye  Company  al- 


Digitized  by  VjOOQ IC 


BUOKETX  POWDBE  00.  V.   DU  POVT  POWDER  00.   60S 

OpADlon  of  the  Court 

leged  that  its  enterprise  suffered  injury  from  tiie  beginning, 
and  was  finally  sold  out  and  abandoned  at  a  serious  loss. 

The  defendants  denied  these  charges,  and  the  plaintiff 
(having  the  burden  of  proof)  underUx^  to  prove  some  of 
them,  but  by  no  means  all.  Much  conflicting  evidence  was 
taken,  filling  a  record  of  several  thousand  pages.  Among 
other  matters  the  defendants  contended  that  they  had  done 
nothing  to  bring  about  any  abnormal  conditions  in  the  trade, 
and,  if  the  plaintiff  had  suffered  loss  from  such  conditions, 
its  misfortune  should  not  be  laid  at  their  door.  On  the  con- 
trary, they  insisted  that  the  plaintiff's  troubles  were  due  to 
its  own  faults  or  blunders,  such  as  improper  organization, 
lack  of  capital,  insufficient  experience,  inattention  to  busi- 
ness, misrepresentations  to  customers,  inability  to  fill  orders, 
and  furnishing  bad  powder.  A  great  deal  of  the  record  is 
devoted  to  this  branch  of  the  dispute,  and  many  witnesses 
testified  that  the  defendants  did  not  interfere  with  the  plain- 
tiff's customers  or  entice  them  away.  When  they  left,  it  was 
because  the  plaintiff  had  not  satisfied  them.  To  refute  the 
diarge  that  the  defendants  had  oppressively  and  illegally 
lowered  prices,  evidence  was  offered  that  during  the  period 
in  question  there  was  much  independent  competition,  led  by 
the  plaintiff  itself,  and  that  this  competition  was  the  prevail- 
ing, if  not  the  sole,  factor  in  lowering  prices.  There  was  also 
evidence  that  the  Du  Pont  Company's  hold  on  the  trade,  and 
the  volume  of  its  business,  continually  diminished  during  the 
whole  period  of  the  suit. 

[3]  Two  distinct  defenses  were  therefore  set  up:  (1)  A 
denial  that  the  Anti-Trust  Act  had  been  violated  by  the  de- 
fendants after  Jime  80, 1904;  and  (2)  an  assertion  that,  even 
if  such  violation  had  taken  place,  the  plaintiff  had  suffered 
no  injury  therefrom,  but  had  met  with  loss  and  final  failure 
because  its  equipment  had  not  been  adequate,  and  its  man- 
agraient  had  not  been  competent.  Each  defense  raised  nu- 
merous questions  of  fact,  and,  as  the  voxlict  in  favor  of  the 
Du  Pont  Company  may  have  been  founded  as  well  upmi  one 
defense  as  upon  the  other,  theiegal  rulings  that  are  relevant 
to  either  defense  are  open  to  the  plaintiff's  attack.  Let  us 
turn  to  such  of  the  legal  questions  as  we  think  it  necessary  to 
notice. 
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[4]  1.  In  o«r  pinion  the  direetkm  to  find  a  vevdick  in 
favor  of  tbe  Dynamite  Company  and  of  the  Intematixmal 
Company  was  correct.  Neither  of  tiiese  corporations  manu- 
factured or  traded  in  black  blasting  powder  (which  was  the 
particular  business  the  defendants  were  charged  with  re- 
straining or  monopolizing),  and  thdr  indirect  connection 
with  the  alleged  unlawful  combination  was  rested  almost 
wholly  [S86]  on  the  fact  that  a  majority  of  the  stock  in  eadi 
was  owned  or  controlled  by  the  Du  Pont  Company.  Obvi- 
ously, however,  this  fact  alone  did  not  prove  their  partici- 
pation in  a  conspiracy,  and,  as  tliere  was  almost  nothing  else 
to  support  the  allegation,  we  need  not  take  further  time  to 
discuss  it.  Moreover,  only  selected  porticms  of  the  evidence 
are  before  us,  and  the  dLstrict  judge  very  properly  called 
attention  to  this  fact  when  he  gnmted  the  exception  now 
being  considered,  saying: 

**In  my  ^dgment  tliis  ^oeptlon  to  be  considered  should  bave 
behind  it  the  entire  record,  but  it  is  fUlowed  and  signed  that  the 
plaintiff  may  have  the  benefit  of  it  in  case  I  am  in  error  in  that  view." 

[5]  2.  The  plaintiff  complains  also  because  the  trial  judge 
required  it  to  elect  whether  it  would  insist  before  the  jury 
on  a  violation  of  section  1  of  the  Anti-Trust  Act,  or  on  a 
violation  of  section  2.  Manifestly,  the  correctness  of  this 
ruling  also  can  only  be  satisfactorily  reviewed  upon  the 
whole  record,  and  what  we  have  just  said  applies  to  this 
assignment  as  welL 

[6,  7]  Moreover,  we  may  take  note  of  the  fact  that  this 
subject  had  evidently  been  a  source  of  contention  from  the 
be^nning  of  the  suit,  as  will  appear  from  Judge  Bell^ab's 
opinion  in  (D.  C.)  196  Fed.  514,  where  the  original  dec- 
laration is  printed.  The  question  of  duplicity  was  thus 
raised  at  an  early  stage,  and  as  a  result  of  that  decision  an 
am^ided  declaration  was  afterwards  filed.  But  this  also 
contained  only  one  count,  and  as  Judge  Tianning  (sitting 
in  the  Circuit  Court  for  the  District  of  New  Jersey)  had 
already  decided  in  Rice  v.  Standard  OU  Co.  (C.  C.)  184 
Fed.  464,  that  a  declarati<m  in  a  similar  miit  under  the  same 
section  was  bad  for  duplicity  because  it  combined  two  causes 
of  action  in  one  count,  we  tiunk  the  trial  judge  was  suffi- 
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dently  justified  in  requiring  the  plaintiff  to  elect.  But,  in 
any  event,  we  do  not  see  how  the  ruling  could  have  done 
harm.  If  the  declaration  did  not  support  alternative 
chargeis^  and  if  such  charges  were  regarded  as  important 
to  the  case,  the  easy  remedy  by  amendment  was  at  hand. 
It  is  not  surprising,  however,  that  the  plaintiff  did  not  ask 
to  amend,  for  we  cannot  conceive  it  possible  that  anyone 
could  doubt,  at  the  end  of  this  five  months'  trial,  that  the 
plaintiff's  case  depended  for  success  upon  the  truth  of  the 
charge  (to  which  practically  all  the  evidence  was  directed) 
that  the  defendants  had  unlawfully  attempted  to  monopolize 
a  large  part  of  the  trade  in  black  powder.  The  case  was 
certainly  tried  on  the  merits,  and  the  ruling  complained  of 
was  harmless,  even  if  it  were  formally  erroneous. 

[8]  3.  If  we  are  to  understand  that  the  plaintiff  is  seri- 
ously insisting  that  the  court  erred  in  refusing  leave  to 
offer  the  decrees  in  evidence  that  were  entered  in  the  Gov- 
ernment's suit  ([C.  C]  188  Fed.  127),  we  shall  only  say 
in  reply  ihsit  we  are  not  aware  of  any  rule  of  evidence  in 
force  at  the  time  of  the  trial  that  would  have  warranted 
the  court  in  making  a  different  decision.  The  parties  in 
the  two  suits  were  different;  the  subject  matter  was  dif- 
ferent; and  the  trial  judge's  ruling  is  so  fully  justified  by 
the  well-established  law  then  existing  that  no  supporting 
authority  need  be  cited. 

[9]  4.  Some  of  the  assignments  are  not  the  subject  of  a 
proper  exception.  At  the  close  of  the  evidence  the  plaintiff 
submitted  a  series  [8871  of  27  requests  for  instruction,  and 
the  trial  judge  did  net  answer  them  specifically,  believing 
that  he  had  substantially  answered  them  in  his  general  in- 
structions, as  of  course  he  had  a  right  to  do.  This  is  evident 
from  what  he  said  at  the  end  of  the  charge : 

''As  to  the  plaintiffs  requests,  as  I  recaU  it,  I  liave  touched  upon 
every  one  of  these  requests,  and  I  therefore  will  not  charge  them  in 
the  language  requested,  but  counsel  may  talce  an  exception,  of  course, 
to  the  fact  that  I  do  not  si)ecificaUy  charge  in  the  precise  language 
requested.'* 

This,  of  course,  invited  counsel  to  point  out  which  instruc- 
tions, if  any,  they  did  not  regard  as  sufficiently  answered  in 
the  general  charge.    Many  decisions  declare  that  fairness 
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to  the  court  reqaires  this  to  be  done ;  but  the  plaintiff's  coun- 
sel, instead  of  specifying  errors  or  omissions  or  insufficient 
answers,  asked  for  an  exoepticm  in  the  most  general  language 
possible:  "We  also  except  to  that  portion  of  your  •honor's 
charge  which  refuses  to  give  our  instructions,  except  as 
charged.''  The  Supreme  Court  has  several  times  decided 
that  such  an  exception  does  not  call  the  court's  attention 
properly  to  what  is  objected  to,  and  is  therefore  insufficient. 
Beaver  v.  Taylor,  93  U.  S.  56,  23  L.  Ed.  797;  Upt(m  v.  Mc- 
LaugkUn,  106  U.  S.  646,  26  L.  Ed.  1197;  Jones  v.  EaUroad, 
167  U.  S.  682,  16  Sup.  Ot.  719,  89  L.  Ed.  886;  Thiede  v. 
Utah,  169  U.  S.  621, 16  Sup.  Ct.  62, 40  L.  Ed.  237. 

[10]  And,  as  the  fourth  request  of  the  series  is  not  sound, 
the  action  of  the  trial  judge  i^  also  supported  by  Moulor  y. 
Inguranee  Co.,  Ill  U.  S.  337,  4  Sup.  Ct.  466,  28  L.  Ed.  447, 
and  Bogk  v.  Oaasert,  149  U.  S.  26,  13  Sup.  Ct.  788,  87  L. 
Ed.  631. 

[11]  6.  The  plaintiff  also  complains  of  certain  parts  of 
the  charge  as  erroneous  on  the  ground  that  the  court's  lan- 
guage was : 

•«*  *  *  Tantamount  to  saying  that  monopoly  needs  but  to 
obtain  a  foothold,  and  thereafter  oompetitors  must  enter  the  field 
at  their  perU.  It  was  a  virtual  direction  of  a  verdict  for  the  de- 
fendants, because  it  was  equivalent  to  saying  that  long-continaed 
violation  of  the  law  may  ripen  into  privilege  and  may  become  a 
vested  right  It  is  a  most  dangeroos  doctrine  that  monopoly  can 
gain  the  right  to  perpetuate  itself  by  prescription ;  that  one  who  may 
venture  into  the  field  occupied  by  it  nrast  do  so  at  his  pertl,  and, 
if  he  does  so  with  knowledge  of  its  existence,  can  claim  no  protec- 
tion from  its  unlawful  methods." 

It  is  almost  needless  to  say  that  the  instructions  of  the 
learned  judge  carry  no  such  meaning,  and  could  have  had  no 
such  effect.  After  a  preliminary  statement  outlining  the 
previous  history  of  the  powder  trade,  he  told  the  jury  dis- 
tinctly that: 

"The  defendant  (the  Du  Pont  Powder  Company)  ttierefore,  at  the 
time  of  the  organisation  of  the  plaintiff  company,  *  *  *  and  dur- 
ing the  entire  time  the  plaintiff  carried  on  its  business,  was  acting 
in  violation  of  the  Anti-Trust  Act  as  attempting  to  monopolize  Che 
trade  in  powder,  which  subjected  it  to  be  dissolved  as  such  by  direct 
attack  on  the  part  of  the  United  States  Government" 
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He  added,  however,  the  qualification  that  was  called  for  by 
the  nature  of  the  case  on  trial : 

"  The  fact  that  the  status  of  the  defendant  was  such,  howeyer,  that, 
under  a  direct  attack  by  the  Qovemment,  it  would  be  dissolved  as  an 
unlawful  combination  in  restraint  of  trade  and  an  attempt  to  monopo- 
lize, would  not  alone  make  it  liable  in  an  action  for  damages.  Such 
a  suit  can  be  maintained  only  for  injuries  sustained  by  reason  of  such 
attempted  monopolization,  so  that,  in  a  suit  for  damages,  the  defend- 
ant is  entitled  to  more  defenses  than  would  [888]  be  avaUable  in  a 
suit  brought  by  the  Goyernment  for  dissolution,  and  the  plaintiff  in 
such  a  suit  has  more  to  prove  than  is  necessary  to  obtain  a  decree  in 
the  Government  suit  It  becomes  important,  therefore,  to  inquire  into 
the  relationship  which  the  defendant  bore  to  the  powder  trade  gen- 
erally at  the  time  when  the  plaintiff  asserts  its  promoter  first  de- 
clared his  intent  to  engage  in  the  powder  business,  and  its  subsequent 
relationship  toward  such  trade  generaUy,  and  to  the  plaintiff  in  par- 
ticular, during  the  years  1908  to  1906,  within  which  period  the  plain- 
tiff claims  it  was  being  injured  by  reason  of  the  acts  of  the  defoidant, 
and  which  it  aUeges  were  unlawful  and  within  the  operation  of  the 
Anti-Trust  Act,  as  attempts  to  monopolize  the  powder  trade*" 

He  then  summarized  the  foregoing  paragraph,  repeating 
that  the  mere  fact  that  the  defendant  owed  mudi  of  its 
growth  and  power  in  the  trade  to  unlawful  acts  in  the  past, 
and  that  it  continued  to  enjoy  the  fruits  of  some  of  such  un- 
lawful acts,  did  not  make  it  liable  in  damages.  Then  follows 
inmiediatdy  one  of  the  passages  attacked  in  the  words  al- 
ready quoted  from  the  plaintiff's  brief: 

"This  suit  is  unique  in  many  respects.  The  plaintiff,  as  a  corpo- 
ration and  as  a  competitor  in  the  powder  business,  is  due  to  the 
efforts  of  R.  S.  Waddell,  its  chief  witness  in  the  suit  He  organized 
it  shortly  after  he  separated  himself  from  his  employment  with  the 
defendant,  with  which  and  its  predecessors  he  had  been  identified 
for  about  20  years.  His  services,  whUe  in  the  employment  of  the 
Du  Pont  interests,  brought  him  in  touch  with  their  business  policies 
and  operations  in  the  vending  of  powder.  He  knew  of  the  existence 
of  the  trade  associations,  and  of  such  of  the  restraints  and  limitations 
put  upon  its  members  as  related  to  the  apportionment  of  the  trade 
and  the  fixing  of  prices.  The  comparative  size  of  the  defendant's 
capacity  tor  output  in  relation  to  other  powder  manufacturers,  and 
its  influence  as  a  f&ctor  in  the  trade  generally,  were  known  to  him 
when  he  severed  his  connection,  and  when  he  conceived  and  began  to 
carry  out  his  purpose  of  entering  into  such  powder  field  as  a  com- 
petitor. The  plaintiff  does  not  occupy  the  same  position  as  a  com- 
petitor ia  existence  during  the  period  that  diis  influence  was  being 
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developed*  and  who  ma^  have  been,  during  the  courae  of  aueh  develop- 
ment, aa  well  as  after  it  had  reached  the  height  of  its  power,  injured 
in  its  business  or  property  by  reason  thereof,  but  is  here  as  one 
entering  the  competitive  field  when  such  growth  and  influence  have 
been  established.  To  it  (the  plaintiff)  this  influence  and  power  of 
the  defendant  when  it  (the  plaintiff)  was  launched  into  the  powder 
field  is  not  In  itself  actionable,  even  though  that  status  is  due  in  part 
to  methods  which  are  prohibited  by  the  Anti-Trust  Act,  and,  before  the 
plaintiff  can  recover,  it  must  establish  that  the  defendant  used  its 
power  in  the  trade  oppressively,  not  necessarily  against  the  plaintiff 
alone,  but  at  least  in  the  conduct  of  its  business  generally;  that  is, 
that  it  used  such  methods  as,  baclced  by  its  influential  position,  tended 
to  the  suppression  of  open  competition  and  to  obstruct  the  free  flow 
of  commerce  (the  trade  conditions  sought  to  be  secured  and  protecteil 
by  the  prohibition  of  the  Anti-Trust  Act),  and  that  it  (the  plaintiff) 
was  injured  by  reason  thereof." 

We  confess  our  inability  to  see  anything  objectionable  in 
this  language.  It  states  nothing  but  indisputable  facts, 
and  does  not  take  on  a  harmful  character,  even  when  it  is 
bracketed  with  the  second  passage  complained  of.  This  is 
taken  out  of  its  place  in  another  portion  of  the  charge,  where 
the  learned  judge  was  dealing  with  a  wholly  different  sub- 
ject, namely,  with  the  question  whether  the  plaintiff  had 
been  properly  equipped  and  capitalized ;  this  matter  having 
a  direct  bearing  on  the  defendants'  allegation  that  the  Buck- 
eye enterprise  was  organized  merely  to  be  sold  out,  and  was 
not  intended  to  be  a  bona  fide  factory  at  all : 

"Mr.  Waddell,  as  already  stated,  was  weU  advised,  when  he  pro- 
moted the  plaintiff  company,  of  the  defendant's  business  capacity 
and  poUdes.  He  [889]  had  been  its  agent  for  a  long  period,  during 
which  several  severe  competitive  struggles  took  place,  and  he  knew 
the  outcome  thereof,  and  which  was,  generally  speaktag,  the  taking 
over  in  one  form  or  another  of  such  newcomers,  and  at  least  In  one 
instance  (that  of  the  Indiana)  at  a  considerable  profit  to  the  own^ 
ers  of  that  con^MUiy*  Of  course,  Mr.  Waddell,  or  the  company  which 
he  formed,  had  a  right  to  go  into  business,  and  the  motive  tor  enter- 
ing into  such  business  is  of  little  moment,  so  far  as  their  rights  were 
concerned;  bat»  if  he  was  actuated  by  the  belief  tl^t  his  company 
would  meet  with  a  lilce  experience  after  some  competitive  struggles, 
it  may  have  a  bearing  upon  the  question  whether  the  pMntllf  was 
sufilciently  capitalised  to  easage  ia  the  stmg^  for  the  market 
already  occupied.  Of  coiune,  if  you  find  that  it  waa  suflldeiitly 
a^italized,  or  that  it  had  anfiicieiit  financial  baokiiig  to  weather  a 
struggle  carried  on  uader  normal  or  lawfoi  con^etlttve  cendttloam 
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tliat  l8  a  sufficient  answer,  and  it  would  make  no  difference  whether 
it  was  or  was  not  sufficiently  capitalized  to  meet  a  competition  forced 
upon  it  by  unlawful  means." 

Certainly,  as  we  think,  no  sound  criticism  can  be  made  of 
these  passages,  either  taken  singly  or  placed  side  by  side, 
and  we  shall  make  no  further  comment  upon  them. 

6.  With  one  exception,  we  do  not  think  it  necessary  to  take 
up  separately  any  other  subject  embraced  in  the  assign- 
ments of  error.  They  have  all  been  examined  and  consid- 
ered, and  in  our  opinion  none  of  the  rulings  and  instructions 
complained  of  could  have  been  materially  harmful,  even  if 
a  minute  scrutiny  might  disclose  an  occasional  lapse  from 
an  ideal  standard.  No  record  could  come  unscathed  through 
such  an  ordeal  after  a  five  months'  trial,  and  it  is  greatly  to 
the  credit  of  the  district  judge  that  so  little  of  importance  is 
now  urged  for  reversal.  Many  of  the  assignments  seem  to 
be  of  very  slight  importance,  indeed,  and  may  be  passed 
without  discussion. 

[12]  7.  The  only  subject  that  may  need  a  few  words  of 
separate  consideration  is  the  refusal  to  grant  a  new  trial. 
The  principal  ground  of  complaint  pressed  upon  us  is  the 
fact  that,  while  the  jury  were  deliberating  on  their  verdict, 
they  had  in  their  possession  two  papers,  whose  contents  are 
said  to  have  been  of  such  a  nature  as  to  influence  them  im- 
properly. This  matter,  however,  has  already  been  heard  and 
decided  by  the  district  court,  and  we  find  nothing  in  the  rec- 
ord to  make  the  present  situation  exceptional  The  facts  are 
these:  After  the  verdict  was  rendered  a  motion  for  a  new 
trial  was  made  and  entertained.  It  assigned  the  usual  gen- 
eral and  formal  reasons  (that  the  verdict  was  against  the 
law  and  against  the  weight  of  the  evidence,  and  that  the 
charge  was  erroneous  both  in  what  it  said  and  in  what  it 
failed  to  say),  and  then  added  a  special  reason  to  the  effect 
that  the  jury  had  had  before  it  certain  letters  and  other 
papers  that  were  not  in  evidence.  Manifestly  this  reason 
required  the  taking  of  testimony,  and  accordingly  a  number 
of  witnesses  were  examined.  On  April  10  the  motion  was 
fully  argued  before  the  court,  and  was  refused  after  what 
was  evidently  a  thorough  consideration.    The  rule  in  the 
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Federal  courts  being  well  settled  that  such  a  refusal  is  a  mat- 
ter of  discretion  that  will  not  be  reviewed  except  for  abuse, 
we  shall  only  add  that  we  have  read  and  considered  every- 
thing contained  in  the  record  on  this  subject  and  can  see  no 
sufficient  ground  for  interfering  with  what  was  done  by  the 
court  below.  Indeed,  we  incline  to  think  that  the  subject 
may  perhaps  have  been  brought  before  us  under  a  misap- 
prehension, for  it  was  argued  as  if  the  district  judge  had  re- 
fused to  [890]  hear  and  entertain  the  motion  at  all,  except 
upon  the  special  reason  referred  to  above,  although  (as  we 
understand  the  record)  the  facts  do  not  support  such  a  posi- 
tion. On  the  contrary,  the  motion  was  made,^  and  was 
promptly  entertained,  the  court  made  an  order  for  the  tak- 
ing of  testimony,  witnesses  were  examined,  argument  was 
heard,  and  on  April  10  the  whole  subject  was  disposed  of  by 
an  order  discharging  the  rule  that  had  been  granted  and 
refusing  the  motion.  We  see  nothing  reviewable  in  such  a 
proceeding. 

On  the  whole  case  we  are  of  opinion  that  the  plaintiff  had 
a  fair  and  patient  trial,  and  that  whatever  complaint  he  may 
have  should  be  directed  to  the  verdict  rather  than  the  action 
of  the  court. 

The  judgment  is  affirmed. 


LOCKER  ET  AL.  v.  AMERICAN  TOBACCO  CO. 
ET  AL.« 

(District  Orart,  S.  D.  New  York.    Jansary  22, 1912.) 

[194  Fed.  Sep.,  232.] 

Pleading  (I  320) — ^Bnx  of  Pakticulars. — Where,  In  an  action  for 
damages  for  injuries  sustained  by  an  alleged  unlawful  combination 
in  restraint  of  trade,  the  complaint  aUeged  a  combination,  ^hich 
was  not  against  plaintUEi  specifieaUy,  the  proctf  of  which  migiit  be 
founded  on  inferences  to  be  drawn  from  the  course  of  buaintfls, 
and  two  of  the  defendants  had  already  been  held  to  have  partid- 

«For  later  opinions  (107  Red.  486)  aee  poti,  page  612;  (220' Fed. 
973)  see  po9t,  page  614;  (218  Fed.  447)  aee  po$i,  page  613w 
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pated  in  the  illegal  combination  in  a  proceeding  brought  by  the 
United  States  on  behalf  of  the  public,  and  the  other  had  knowledge 
of  its  own  relation  to  the  defendants  and  wherein  it  participated 
in  any  combination,  defendants  were  uot  entitled  to  a  bill  of  par- 
ticulars, alleging  ig)eciflc  details  of  the  combination  and  its  effect 
on  plaintiffs.* 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  I  972 ;  Dec. 
Dig.  I  320.1 
Pleadino  (I  817) — Bill  of  Fabticulabs — Sfbcial  In/itbt. — ^Where, 
in  an  action  to  recover  damages  for  Injuries  due  to  an  alleged 
unlawful  combination  in  restraint  of  trade,  the  damages  claimed 
were  very  large,  and  were  in  the  nature  of  special  damages,  de- 
fendants were  entitled  to  a  bill  of  particulars  with  reference 
thereto. 

(Ed.  Note. — For  other  cases,  see  Pleading,  Dec  Dig.  I  817.] 

At  Law.  Action  by  John  A.  Locker  and  another,  trading 
as  E.  Locker  &  Co.,  against  the  American  Tobacco  Company, 
the  Metropolitan  Tobacco  Company,  and  others.  On  appli- 
cation tor  bill  of  particulars.    Granted  in  part. 

Charles  Dwhkind  for  plaintiffs. 

NiooUj  Anablej  Lindsay  <&  FvUer  for  defendants  Ameri- 
can Tobacco  Co.  and  others. 

Goldsrrdth,  Cohen^  Cole  xSk  Weiss  for  defendant  Metro- 
politan Tobacco  Co. 

Ward,  Circuit  Judge. 

The  court,  when  asked  to  order  a  bill  of  particulars,  has 
to  steer  between  two  evils,  namely,  imreasonably  restricting 
the  plaintiff's  case  or  exposing  the  defendant  to  surprise  at 
the  trial. 

[1]  The  combination  alleged  in  the  complaint  is  not  one 
against  the  plaintiff  specifically,  in  which  case  greater  par- 
ticularity might  be  required,  but  against  the  public  gener- 
ally. The  proof  of  it  joaay  be  founded  on  inferences  to  be 
drawn  from  the  course  of  business,  and  the  plaintiffs  may 

•Syllabus  copyrighted,  1912,  by  West  PubUsMng  GOmpany. 
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be  unablo  to  state  specific  details.  The  other  defendants, 
the  American  Tobacco  Company,  the  American  Snuff  Com- 
pany, and  Blackwell's  Durham  Tobacco  Company,  have  al- 
ready been  held  to  have  participated  in  an  illegal  combina- 
tion in  a  proceeding  brought  by  the  United  States  on  be- 
half of  the  public.  The  defendant  the  Metropolitan  To- 
bacco Company,  which  asks  for  the  bill  of  particulars,  of 
course  has  knowledge  of  its  own  relation  to  its  co-defend- 
ants, and  whether  it  had  participated  in  any  combination, 
especially  in  relation  to  the  charges  in  articles  32  to  40  of 
the  complaint,  in  which  it  is  specifically  named.  Its  co- 
defendants  may  be  [233]  relied  on  to  meet  other  charges 
in  the  complaint  of  which  it  has  no  direct  knowledge. 

[2]  In  view  of  all  the  circumstances,  I  think  the  pleading 
sufficiently  apprises  the  Metropolitan  Tobacco  Company  of 
what  it  will  have  to  meet  at  the  trial;  but  the  damages 
claimed  being  very  large,  and  being  in  the  nature  of  special 
damages,  I  think  the  defendants  are  entitled  to  a  biU  of 
particulars  showing  the  amount  and  kind  of  damage  the 
plaintiffs  have  suffered  since  the  year  1905,  and  how  the 
same  resulted  from  the  conspiracy  alleged  in  the  oxnplaint 

To  that  extent  the  motion  is  granted. 


LOCKER  ET  AL.  v.  AMERICAN  TOBACCO  CO. 
ET  AL.« 

(District  Court,  S.  D.  New  York.    July  18,  1912.) 

[197  Fed.  Rep.,  495.] 

MOIfOPOLOM     (I    26) — ^FEDBBAI.    Aivn-TBU8T    AdV-^YlOLATIOlf — Tbbbix 

Damages — Right  of  Action. — ^To  give  a  private  right  of  action 
under  Anti-Trust  Act,  July  2,  1890,  c  647,  I  7,  26  Stat,  210  (U.  S. 
Comp.  St.  1901,  p.  3202),  for  treble  damages  for  injury  done  to 
plaintifTs  business  through  a  combination  by  defendants  in  restraint 
of  trade,  the  cause  of  action  must  be  complete  when  suit  is  brought ; 
the  Ooyernment  alone  having  power  to  ehecA  future  contemplated 
unlawful  acts,  and  hence,  in  an  action  against  several  defendants, 

•For  prior  opinion  (194  Fed.,  232)  see  a9Ue^  page  610.  For  later 
opinions  (200  Fed.,  973),  see  po9t,  page  614;  (218  Fed.,  474),  see  jkxI, 
pace  618. 
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plaintiff  Is  not  entitled  to  bring  in  as  defendants  corporations  which 
were  organized  after  the  action  was  brought^ 

[Bd.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.,  I  18; 
Dec  Dig.,  I  28.) 

Action  by  John  A.  Locker  and  another  against  the  Adieri- 
can  Tobacco  Company  and  others.  On  motion  for  leave  to 
amend  summons  by  inserting  the  names  of  the  Liggett  & 
Myers  Tobacco  Company  and  the  P.  Lorillard  Company  as 
co-defendants  and  to  amend  the  complaint  by  inserting  vari- 
ous allegations  as  to  acts  done  by  them.    Motion  overruled. 

See,  also,  194  Fed.,  282. 

[496]    Lacombe,  Circuit  Judge. 

This  is  an  action  against  the  four  named  defendants  to 
recover  treble  damages  for  injury  alleged  to  have  been  done 
to  plaintiff's  business  by  reason  of  said  defendants  having 
entered  into  a  combination  in  restraint  of  trade  and  car- 
ried on  such  combination  in  such  a  way  that  plaintiff's  busi- 
ness sustained  the  injury  complained  of.  The  action  is 
brought  under  the  seventh  section  of  the  Federal  Anti-Trust 
Act  July  2,  1890.  Its  gravamen  is  tortious  action,  and  it 
is  elem^itary  that  the  cause  of  action  must  be  complete 
when  suit  is  brought.  Until  the  wrong  is  done  and  the 
injury  suffered,  there  is  no  cause  of  action  under  this  sec- 
tion. Threatened  wrong  and  apprehended  loss  are  not 
within  its  provisions.  To  the  Federal  Government  alone 
does  the  Anti-Trust  Act  confide  the  power  to  check  future 
contemplated  unlawful  acts  by  injunction.  The  relief  ac- 
corded to  the  individual  is  an  action  at  law  for  treble  dam- 
ages when  he  can  show  that  the  act  has  been  violated,  and 
that  such  violation  has  injured  him  in  his  business  or  prop- 
erty. He  cannot  maintain  such  an  action,  if  his  complaint 
fails  to  show  that  at  or  prior  to  the  time  when  the  action 
is  begun  defendant  had  done  any  act  in  violation  of  the 
statute.  This  analysis  of  the  seventh  section  sufficiently  an- 
swers the  present  application.  The  action  was  begun  June 
10,  1910.  The  two  corporations  which  plaintiff  now  asks 
to  include  as  defendants  were  not  incorporated  until  No- 
vember, 1911.    Since  they  were  not  in  existence  on  and  prior 

•  SjllalNM  copyrlglited,  191%  by  Weat  Pnbliahing  Ck)mpany. 
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to  June  10,  1910,  it  is  impossible  that  they  could  by  thmt 
time  have  done  any  act  in  violation  of  the  statute.  If  sub- 
sequent to  their  creation  they  have  violated  tiie  statute, 
and  by  reason  of  such  violation  plaintiff  has  been  injured  in 
his  business  or  pr<^rty,  he  may  have  a  good  cause  of  action 
against  them  for  such  tortious  act,  but  that  is  a  new  and 
independent  tort  and  a  8^>arate  cause  of  action  from  the 
one  declared  on  here. 
The  motion  is  denied* 


LOCKER  ET  AL.  v.  AMERICAN  TOBACCO  CO. 
ET  AL.« 

(District  Court,  S.  D.  New  York.    November  2&,  1912.) 

[200  Fed  B^^  978.] 

Appbai*  and  Ekbob  (I  1039) — Habiclxss  EutoB^Bnx  of  Pasttc- 
ULAB8.— Under  Code  Civ.  Proc.  N.  Y.  f  531,  which  authorizes  courts 
to  require  bills  of  particulars  and  to  preclude  a  party  failing  to 
comply  with  such  an  order  from  introducing  evidence  of  the  matt^v 
to  vAiUA  the  order  relates,  the  furnishing  of  a  bin  of  particalafB  is 
in  Its^  a  linritatlon  of  claim  to  the  particulars  stated,  and  while  It 
is  not  necessary  to  eipress  the  limitation  In  the  order,  such  a  pro- 
vision Is  not  prejudicial.* 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig. 
§fi  4075-4088;  Dec.  Dig.  I  1039.1 

PixADiNG  (I  317) — Bill  of  Pabticulabs. — In  an  action  to  recover 
special  damages  in  a  very  large  sum,  alleged  to  have  been  caused 
by  an  illegal  combination  by  defendants  in  restraint  of  trade,  a 
defendant  is  entitled  to  a  bill  of  particulars,  stating  in  what  such 
damages  consist,  and  in  what  way  they  were  caused  to  plaintiff  by 
the  alleged  conspiracy. 

[Ed.  Note.— For  other  cases^  see  Pleading,  Cent  Dig.  If  954-962; 
Dec.  Dig.  I  317.1 

At  law.  Action  by  John  A.  Locker  and  Elma  Locker, 
trading  as  R.  Locker  &  Co.,  against  the  American  Tobacco 
Company,  the  American  Snuff  Company,  the  Blaokwell's 

•for  prior  opinions  (194  Fed.,  2S2),  see  ante,  page  610;  (197  Ped., 
495),  see  tnie,  page  612.  For  later  opinion  (218  Fed.,  447)  ;  see  pott, 
page  618. 

»8yllabw  copfriglited,  1818»  byW^et  FMUslilag  Conpaay. 
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Duriiam  Tobacco  Company,  and  the  Metropolitan  Tobacco 
Company.  On  motion  to  resettle  order  requiring  bill  of 
particnlars.    Overruled. 

See,  also,  197  Fed.,  495. 

[9741  Jacob  C.  Brandy  of  New  York  City,  for  plaintiffs. 

Oha8.  M.  Sheaf e^  of  New  York  City,  for  defendants. 

Wahd,  Circuit  Judge. 

This  is  a  motion  by  the  plaintiffs  to  resettle  an  order  re- 
quiring them  to  furnish  a  bill  of  particulars  to  the  Metro- 
p4»litaii  Tobacco  Company,  one  of  the  defendants.  January 
27,  1912,  the  court  entered  the  following  order: 

*"  Ordered;  tbat  witUn  ten  (10)  days  afttf  the  service  of  a  copy 
of  this  order  upon  the  plaintiff^  or  plaintitTs  attorney,  the  plaintiffs 
serve  upon  the  attorneys  for  the  defendant  Metropolitan  Tobacco 
Company,  at  their  office,  a  verified  bill  of  particulars  showing  the 
amount  and  kind  of  damage  the  plaintiffs  have  suffered  since  the 
year  1906,  and  how  the  same  resulted  from  the  conspiracy  alleged 
In  the  complaint** 

March  11  the  plaintiffs  furnished  a  bill  claiming  $25,000 
for  loss  of  good  will,  sums  aggregating  over  $75,000  for  loss 
of  profits  in  the  years  from  1905  to  1911,  inclusive,  enhanced 
prices  paid  for  goods  during  the  same  years,  aggr^ating 
over  $S4,000,  and  additional  expenses  incurred  during  the 
same  period,  aggregating  over  $20,000,  together  with  a  state- 
ment as  to  the  way  in  which  these  losses  were  connected 
with  the  conspiracy  complained  of. 

March  18  the  court  ordered  a  further  bill  of  particulars 
as  follows: 

''Ordered,  that  the  plaintiff^  be,  and  they  hereby  are,  precluded 
from  introducing  at  the  trial  of  this  action  any  evidence  concerning 
their  damages,  sustained  since  1906,  other  than  the  items  set  forth 
in  the  farther  bill  of  particulars,  heretofore  furnished  and  dated 
March  11,  1912,  and  that  in  proving  such  damages  they  be  precluded 
from  computing  the  same  by  any  other  method  than  the  one  set 
forth  in  said  further  biU  of  particulars ;  and  it  is 

"Further  ordered,  that  the  plaintiffs  be,  aad  they  hereby  are,  di- 
rected t#  serve  upon  the  attorneys  for  the  defendant  Metropolltaa 
Tobacoo  Company,  within  ten  (10)  days  after  service  of  a  copy  of 
this  order,  with  notice  of  entry  thereof,  a  second  further  verified  bill 
of  particulars,  itemizing  and  particularizing  the  additional  expenses 
necesMurUy  incurred  by  plaintiffk  for  each  of  the  following  purposes. 
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0M10A9:  In  eaqtk^Finf  (1)  extra  nlemen;  (2)  estn  boywi;  (t) 
extrm  drlTers;  (4)  extra  horses;  (5)  extra  wacona;  und  (6)  In 
granting  extra  inducements,  presents,  premiums,  and  gratuitieB.** 

The  plaintifs  apply  to  resettle  this  order,  by  striking  oat 
the  first  paragraph,  which  it  will  be  noted  incorporates  the 
similar  provision  contained  in  the  order  of  January  27. 

It  is  said  that  the  f<M^oing  order  may  be  under^xxxl  by 
the  trial  judge  to  prevent  the  plaintiffs  from  proving  dam- 
ages sustained  before  1905.  It  does  not,  because  the  defend- 
ant Metropolitan  Tobacco  Company  asked  only  for  particu- 
lars of  damage  occurring  after  that  date,  apparently  because 
it  thought  earlier  damages  would  be  barred  by  the  statute 
of  limitations. 

It  is  also  said  that  the  order  may  predudq  the  plaintiffs 
from  offering  evidence  of  damages  sustained  between  the 
beginning  of  the  suit  and  the  trial.  Assuming  that  they  have 
sustained  damages  which  could  be  proved  down  to  the  time 
of  trial,  in  accordance  with  the  case  of  Park  dk  Son»  Co,  v. 
Hubbard,  198  N.  Y.  136,  91  N.  E.  261,  it  will  be  their  own 
fault  if  they  are  not  allowed  to  do  so,  because  in  their  bill 
of  particulars  tiiey  only  alleged  damages  sustained  down  to 
[976]  and  including  1911,  without  claiming  prospective 
damages  after  that  date. 

[1]  The  plaintiffs  quite  truly  say  that  the  provision  con- 
tained in  section  531  of  the  Code  of  Civil  Procedure  as  to 
preclusion  applies  only  where,  a  bill  of  particulars  having 
been  ordered,  none  at  all  has  been  furnished;  also  that  the 
proper  practice  is,  not  to  include  the  provision  as  to  preclu- 
sion in  the  order  granting  the  bill  of  particulars,  but  to  re- 
quire a  separate  independent  order  to  that  effect  if  no  bill 
is  furnished.  This  gives  the  party  in  default  a  locus  pceni- 
tentise.  Reader  v.  Hoggin,  114  App.  Div.  112,  99  N.  Y. 
Supp.  681;  Foster  v.  Curtis,  121  App.  Div.  689,  106  N.  Y. 
Supp.  888;  Hein  v.  Honduras  Syndicate,  138  App.  Div.  786, 
123  N.  Y.  Supp.  431.  But  the  furnishing  of  a  bill  of  particu- 
lars is  in  itself  a  limitation  of  claim  to  the  particulars  stated 
in  the  bill.  There  is  no  need  to  express  the  limitation  in  the 
order,  although  I  think  it  is  often  done.  All  that  can  be 
said  is  that  such  a  provision  is  superfluous.  Bowman  v. 
Earle,  8  Duer  (N.  Y.)  691;  Cochrane  Co.  v.  HoweUs,  81 
Hun,  610,  80  N.  Y.  Supp.  1029. 
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[2]  The  final  objection,  and  the  really  important  one,  is 
that  the  order  should  not  have  required  the  plaintiffs  to 
state  how  their  alleged  damages  were  caused  by  the  con- 
spiracy complained  of,  and  should  not  have  restricted  them 
to  proof  in  accordance  with  the  particulars  so  furnished. 
This  latter  restriction,  as  pointed  out  above,  was  unneces- 
sary; for,  if  the  plaintiffs  were  properly  required  to  state 
how  the  damages  they  claimed  were  connected  with  the  con- 
spiracy, the  bill  of  particulars  itself,  without  more,  would 
have  restricted  their  proof  at  the  trial  to  the  method  of  con- 
nection stated  in  it 

Bills  of  particulars  have  grown  from  very  small  and 
technical  beginnings  into  most  important  instruments  of 
justice.    Originally  they  were  confined  to  accounts,  then  ex- 
tended to  contracts  generally,  and  finally  to  torts.    Section 
531  of  the  C!ode  of  Civil  Procedure  authorizes  courts  to 
grant  them  "  in  any  case.^    While  they  are  not  intended  to 
advise  a  party  of  his  adversary's  evidence  or  theory,  they 
will  be  required,  even  if  that  is  the  effect,  in  cases  where 
justice  necessitates  it    For  instance,  in  actions  for  damages 
caused  by  the  negligence  of  servants,  the  plaintiff  is  con- 
stantly required  to  name  the  servant  alleged  to  have  been 
negligent,  and  to  state  the  particulars  in  which  he  was 
negligent.     Likewise,  where  the  master's  works,  ways,  or 
machinery  are  complained  of  as  defective,  the  plaintiff  will 
be  required  to  state  the  defects  and  the  way  in  which  they 
caused  his  injuries.    One  of  the  main  purposes  is  to  prevent 
surprise,  and  to  advise  the  party  of  what  he  is  to  meet  at 
the  trial.    Dwyer  v.  Slattery^  118  App.  Div.  3i5,  103  N.  Y. 
Supp.  433;  Bjork  v.  Post,  125  App.  Div.  813,  110  N.  Y. 
Supp.  206.    Very  interesting  cases,  more  applicable  to  the 
one  now  under  consideration,  are  Shaw  v  Stone,  124  App. 
Div.  624,  109  N.  Y.  Supp.  146;  Messer  v.  Aaron,  101  App. 
Div.  169,  91  N.  Y.  Supp.  921;  Mayor  v.  Marrener,  49  How. 
Prac  (N.  Y.)  86;  LHgh  v.  APwater,  2  Abb.  N.  C.  (N.  Y.) 
419. 

The  claim  in  this  case  is  unusual.  It  is  for  damages  in  a 
very  large  sum,  which,  if  proved,  will  be  trebled.  The 
damages  claimed  are  not  general,  such  as  are  necessarily  to 
be  expected,  but  special.    There  is  no  necessary  connection 
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between  the  plaintiff's  loss  oi  good  will,  of  [176]  prints, 
and  of  trade,  and  inerease  of  expenses,  and  the  conspiney 
complained  of.  Sueh  results  might  have  been  due  to  a  mul- 
titude of  other  causes.  It  is  fair  that  the  defendant  dbould 
be  advised  in  what  way  the  conspiracy  complained  of  re- 
sulted in  these  large  losses,  so  that  it  will  be  able  to  meet 
the  claim  at  the  trial. 
The  motion  is  denied. 


LOCKER  ET  AL.  v.  AMERICAN  TOBACCO  CO.  ET 

AL.* 

(Circuit  Ckmrt  of  Appeals,  Second  Gircait    Notember  10,  1914.) 

[21S  Fed.  R^.,  447.] 

MoNOPOLUs  (I  2S) — Shbucah  Aim-TkcsT  Act — ^Damaos.— Proof 
that  defendants  have  violated  the  Sherman  Anti-Trust  Act  July  2, 
1890,  c  647,  26  Stat.  209  (Comp.  St  1913,  §1  8820— S830),  wUl  not 
establish  a  cause  of  action  for  damages  to  plaintiffs*  business,  re- 
coverable under  section  7  (8829),  unless  it  is  proved  that  tbe  d^ 
fendants'  acts  have  injured  plainttits  and  caused  them  damages 
recoverable  at  law.^ 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Gent.  Dig.  I  18 ;  Dec 
Dig.l  28.] 

Monopolies  (I  17) — Sherman  Anti-Tbust  Law — iNJimncs — Scheme 
OP  Business — ^Refusal  to  Skll  Jobbebs. — ^Where  certain  tobacco 
manufacturers  had  formed  a  combination  in  restraint  of  trade  In 
violation  of  the  Sherman  Anti-Trust  Act,  and  had  appointed  the 
M.  Company  their  sole  jobbing  agent  in  Qreater  New  York,  on  con- 
dition that  it  should  not  sell  at  more  than  list  prices,  receiving  a 
discount  on  the  goods  sold,  a  determination  on  its  part  that  it  would 
not  sell  to  otiier  Jobbers  in  its  territory,  but  only  to  retailers,  be- 
cause its  former  practice  of  selltaig  to  Jobbers  resulted  in  insafl^ 
cient  service  by  its  [448  J  salesmen  to  retailers,  such  det^rminatioa 
was  not  illegal,  and  did  not  constitute  a  violation  of  the  act,  for 
which  a  Jobber,  whose  orders  were  declined,  could  recover  treble 
damages  tinder  section  7. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Oent  Dig.  I  13;  Dec 
Dig.  I  17.] 

•For  prior  opinions  (194  Fed.  232)  see  ante,  page  610;  (197  Fed. 
496)  see  ante,  page  612;  (200  Fed.  973)  see  ante,  page  614. 
^  SjUabv  copyri^twl,  1915,  k^  West  Publlshiag  Oompany. 
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In  error  U>  the  District  Ciourt  of  tha  United  States  for  the 
Southern  District  of  New  York. 

On  writ  of  emwr  to  the  District  Court  for  the  Southern 
District  of  New  York  to  review-  a  judgment  in  favor  of  the 
defendants.  The  complaint  was  dismissed,  as  to  the  de- 
fendants Blackwell's  Durham  Tobacco  Company  and  the 
American  Snuff  Company  and  a  verdict  was  directed  in 
favor  of  the  American  Tobacco  Company  and  the  Metro- 
politan Tobacco  Company.  An  action  similar  to  this  was 
brought  in  the  State  courts  and  the  complaint  was  dismissed. 
The  dismissal  was  sustained  by  the  New  York  Court  of 
Appeals.    19$  N.  Y.  565,  ^  N.  E.  289. 

See,  also,  200  Fed.,  973. 

Charles  Dushkind,  of  New  York  City,  Charles  C.  DamidSy 
and  John  8.  Wise,  of  New  York  City,  for  plaintiffs  in  error. 

Delancey  NicoU,  Junius  Parker^  and  Thomas  S.  FuUer^ 
all  of  New  York  City,  for  defendants  in  error  The  Ameri- 
cim  Tobacco  Co.,  American  Snuff  Co.,  and  Blackwell's  Dur- 
ham Tobacco  Co. 

William  N.  Cohens  Arthur  J.  Cohen,  and  William  S. 
Weiss,  all  of  New  York  City,  for  defendant  in  error  Metro- 
politan Tobacco  Co. 

Before  Lacombe,  Coxe,  and  Ward,  Circuit  Judges. 

CoxE,  Circuit  Judge. 

The  suit  is  brought  under  section  7  of  the  Anti-Trust  Act, 
which  is  as  follows: 

**  Sea  7.  Any  person  who  shaU  be  injured  in  his  business  or  prop- 
erty by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act  may  sue  therefor  in 
any  circuit  court  of  the  United  States  in  the  district  in  wMch  the 
defendant  resides  or  is  found,  without  respect  to  the  ameunt  in 
controversy,  and  sliaU  recover  tlureefokl  tlie  daaiages  by  tiim  sus- 
tained, and  the  costs  of  the  suit,  including  a  reasonable  attorney's 
fee." 

[1]  It  matters  not  that  certain  of  the  defendants  have  vio* 
lated  the  provisions  of  the  Sherman  Act  unless  it  be  proved 
that  such  acts  have  injured  the  plaintiffs  and  caused  them 
damages  which  can  be  recovered  in  an  action  at  law. 
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[2]  The  plaintiffs  were  doing  business  in  Brooklyn  as 
jobbers  in  tobacco  and  its  products  and  were  not  engaged 
in  manufacturing.  The  American  Tobacco  Company  is  a 
manufacturer  of  cigarettes,  plug  and  smoking  tobacco.  The 
defendant  American  Snuff  Company  is  a  manufacturer  of 
snuff.  The  Blackwell's  Durham  Company  is  a  manufac- 
turer of  smoking  tobacco.  The  Metropolitan  Tobacco  Com- 
pany was  engaged  in  substantially  the  same  business  as  the 
plaintiffs,  riz,  not  as  a  manufacturer,  but  as  a  jobber  of 
tobacco  and  its  products,  which  it  purchased  from  the  manu- 
facturer and  sold  to  retailers  in  New  York  and  Brooklyn. 

[449]  It  is  not  now  contended  by  the  defendants  that  the 
American  Tobacco  Company,  American  Snuff  Company, 
and  Blackwell's  Durham  Tobacco  Company  were  not  a  com- 
bination forbidden  by  the  Sherman  Law  during  the  time 
covered  by  this  action.  The  agreement  between  the  Ameri- 
can Tobacco  Company  and  the  Metropolitan  Company  was, 
it  seems  to  us,  a  legitimate  one,  viz,  to  make  the  Metropoli- 
tan Company  its  sole  agent  in  greater  New  York,  on  condi- 
tion that  it  should  not  seU  the  American  Company's  prod- 
uct at  more  than  the  list  prices.  The  Metropolitan  Company 
was  to  receive  a  discount  of  five  per  cent  on  goods  so  sold. 
The  agreement  was  not  reduced  to  writing.  The  plaintiffs 
entered  business  in  1903  after  the  foregoing  arrangement  had 
been  in  existence  for  about  five  years.  In  June,  1904,  the 
Metropolitan  Company  concluded  that  it  would  not  sell  to 
local  jobbers  but  would  sell  direct  to  the  retail  trade  in 
Brooklyn.  The  reasons  for  this  change  in  policy  are  fully 
set  out  in  the  testimony  and  seem  to  be  fair  and  reasonable. 
If  the  manufacturing  defendants  had  concluded  to  sell  their 
products  solely  through  instrumentalities  of  their  own  and 
had  organized  in  their  factories  a  selling  department  tiirough 
which  they  supplied  their  products  to  all  who  desired  to 
purchase  them,  it  will  hardly  be  contended  that  such  ac- 
tion was  even  within  the  mischief  of  the  Sherman  law. 
How,  then,  does  an  act  which  the  defendants  might  law- 
fully do  themselves  become  unlawful  when  done  by  another 
to  whom  they  sell  or  consign  their  goods?  There  can  be  no 
pretense  that  the  Metropolitan  Company  has  received  any 
unlawful  preference  or  clandestme  favors  from  the  manu- 
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f  acturer&u  The  prices  at  which  they  sell  to  the  Metropolitan 
Company  are  their  own  list  prices  and  there  is  nothing  to 
show  that  the  manufacturers  received  an  exorbitant  profit 
by  this  arrangement  The  Metropolitan  Company  may  sell 
for  less  than  the  list  price  but  it  can  not  sell  f  cht  a  higher  price. 
It  is  not  prohibited  from  buying  or  selling  the  products  of 
other  manufacturers  at  any  price  which  it  may  induce  the 
manufacturer  to  take  or  the  purchaser  to  give.  We  are  un- 
able to  discover  anything  illegal  or  unfair  in  the  Metropoli- 
tan Company's  method  of  conducting  busines&  It  is  not 
the  sole  agent  of  the  other  defendants  but  deals  with  the 
produce  of  many  «manuf  actuFsrs,  in  no  way  connected  with 
the  manufacturing  defendants,  who  are  apparently  entirely 
satisfied  with  the  Metr(qK)litan's  methods  and  treatment. 
The  reasons  for  the  adoption  of  these  methods  are  well  stated 
by  Mr.  Bendheim,  the  president  of  the  Metropolitan  Com- 
pany, as  follows: 

*'Q.  Mr.  Bendheim,  will  you  now  state  to  the  court  and  Jury  the 
condition  that  existed  In  Brooklyn  that  led  you  to  refuse  to  seU  the 
Jobbers  in  that  territory  during  that  period ;  that  is,  in  May»  1904?— 
A.  We  were  losing  our  hold  on  the  retail  trade,  which  we  considered 
against  our  interest  in  a  great  many  ways.  Our  salesmen  preferred 
to  aeU  Jobbers,  because  it  is  easier  to  sell  a  biU  of  $100  than  40  or 
50  cents  of  assorted  goods.  They  drifted  gradually  into  the  habit  of 
soling  the  wholesalers  more  than  retaUers.  We  had  promised  and 
agreed  to  caU  on  retailers  once  a  week,  and  they  were  not  being  caUed 
on.  Systematically  it  weakened  our  power  to  introduce  the  goods. 
Our  goods  were  used  to  help  along  other  goods,  outside  goods,  and 
those  were  the  main  conditions." 

Under  the  method  complained  of,  the  sequence,  is  producer, 
jobber,  retailer,  consumer.  This  seems  the  usual,  natural, 
and  fair  way  of  [450]  getting  the  goods  from  the  manufac- 
turer to  the  consumer.  We  can  think  of  no  reason  based  on 
the  common  law  or  the  Sherman  Law  which  required  the 
introduction  of  a  second  jobber  or  wholesaler  between  the 
producer  and  the  consumer.  In  short,  we  are  convinced  that 
what  was  done  by  these  defendants  was  not  prohibited  by 
law,  but  was  a  reasonable,  common-sense  trade  arrangement 
dictated  by  the  exigencies  of  the  situation.  We  see  nothing 
forbidden  by  the  Sherman  Act  in  a  manufacturer  consign- 
ing or  selling  his  product  to  a  jobber  for  a  particular  terri- 
tory and  placing  certain  restrictions  upon  the  prices  at 
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which  the  goods  are  to  be  sold.  Many  of  the  large  mills 
have  a  factor  in  New  York  to  whom  their  products  are  thus 
ooneiigiied.  He  can  a^  to  A  or  B,  or  both,  as  he  sees  fit  and 
the  consignor  is  not  concerned  with  the  transaction  so  long 
as  he  gets  his  price  and  the  terms  of  the  consignment  are  not 
violated.  The  same  is  true  of  the  jobber;  he  is  at  liberty  to 
sell  to  one  retailer  or  twenty  retailers  as  he  sees  fit. 

We  are  unable  to  discover  anything  illegal  in  a  manufac- 
turer of  tobacco  di^osing  of  his  goods  to  a  jobber  to  sell  to 
retailers,  or,  if  he  deems  it  advisable,  to  change  his  policy 
and  sell  direct  to  the  retailer  himself.  Why  may  he  not  do 
so!  One  who  desires  to  beconeia  jobber  has  no  ri^t  to  com- 
plain because  the  manufacturer  chooses  another  to  do  this 
work,  unless  the  manufacturer  owes  some  duty  to  consign  his 
product  or  a  part  thereof  to  him.  The  laws  of  trade  are 
not  wholly  altrui^ic,  they  may  often  be  hard  and  selfish,  but 
it  is  no  part  of  the  duty  of  courts  to  attempt  to  enforce  the 
precepts  of  the  decalogue.  In  the  struggles  engendered  by 
fierce  competition,  losses  must  occur  and  injustice  may  be 
done,  but  this  is  frequently  inevitable  and  can  not  be  pre- 
vented so  long  as  the  parties  keep  within  the  law. 

As  we  have  thus  disposed  of  the  case  upon  the  principal 
x]uestion,  it  is  unnecessary  to  disooss  the  subsidiary  questions 
involved.  We  think  it  proper  to  say,  however,  that  we  find 
no  satisfactory  proof  of  damages;  the  matter  seems  to  be 
left  to  speculation  and  conjecture. 

The  judgment  is  affirmed  with  costs. 


STANDARD  SANITARY  MANUFACTURING  COM- 
PANY V.  UNITED  STATES  OF  AMERICA.* 

APPEAL  rROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  POR 
THE  DISTRICT  OF   MARTLAND. 

No.  554.  Argued  October  15, 16,  17, 1012.— Decided  November  18, 1912. 
[228  U.  S.,  2a] 

A  trade  agreement  under  which  maDnfactnrers,  -  who  prior  thereto 
were  independent  and  competitive,  combined  and  subjected  tfaem- 
selves  to  certain  rules  and  regulations  among  others  limiting  output 

•For  opinion  of  the  Circnit  Court  (191  Fed^  172)^  see  ^ntei  page 
»5. 


Digitized  by  VjOOQ IC 


8TAin>ABD  SiUriTABT  BfFG.  00.  V.  V.  8.  623 

Syiliytras. 

and  sales  of  tlieir  product  and  QuanUty,  veiidees  and  price,  held 
in  this  case  to  be  illegal  under  the  Sherman  Antl-Tmst  Act  of 
July  2,  1890.    Mimtague  v.  Lotory,  193  U.  S.,  38  • 

A  trade  agreement  Involving  the  right  of  all  parties  thereto  to  use  a 
certain  patent,  which  transcends  what  is  necessary  to  protect  the 
[21]  use  of  the  patent  or  the  monopoly  thereof  as  conferred  by  law 
and  controls  the  output  and  price  of  goods  manufactured  by  all 
those  using  the  patent,  is  illegal  under  the  Anti-Trust  Act  of  1890. 
Bement  v.  National  Harrow  Co,,  186  U.  S.  70,  and  Henry  v.  A.  B. 
Dich  Co,,  224  U.  S.  1,  distinguished. 

While  rights  conferred  by  patents  are  definite  and  extensive,  they  do 
not  give  a  universal  license  against  positive  prohibitions  any  more 
than  any  other  rights  do. 

The  Sherman  Anti-Trust  Act  is  a  limitation  of  rights  which  may  be 
pushed  to  evil  consequences  and  should  therefore  be  restrained. 

The  character  of  the  Sherman  Act  is  sufficiently  comprehensive  and 
thorough  to  prevent  evasions  of  its  policy  by  disguise  or  subterfuge. 

The  Sherman  Act  is  its  own  measure  of  right  and  wrong ;  courts  can- 
not declare  an  agreement  which  is  against  its  policy  legal  because 
of  the  good  intentions  of  the  parties  making  it. 

A  party  to  an  agreement  in  restraint  of  trade  is  none  the  leas  a  party 
to  the  illegal  combination  created  thereby,  l)ecause  it  is  not  subject 
to  all  the  restrictions  imposed  upon  all  the  other  parties  thereto. 

A  corporation  having  a  manufactory  in  one  State  and  warehouses .  in 
several  other  Stat^  held  to  be  engaged  in  interstate  commerce 
under  the  circumstances  of  this  case. 

Quwre,  whether  one  of  the  individual  defendants  in  an  equity  case 
brought  by  the  Government  to  dissolve  an  illegal  combination  under 
the  Sherman  Act,  called  as  a  witness  by  one  of  the  other  d^endants 
in  the  same  suit,  obtains  immunity  from  criminal  prosecution  as  to 
the  matters  testified  to. 

There  is  no  rule  that  civil  suits  brought  under  the  Sherman  Act  to 
dissolve  the  combination  must  await  the  trial  of  criminal  actions 
against  the  same  defendants,  and  whether  the  trial  of  the  civil 
action  shall  be  delayed  because  some  of  the  defendants  refuse  to 
testify  as  witnesses  for  other  defendants  is  a  matter  in  the  discretion 
of  the  trial  court,  and  in  the  absence  of  abuse  not  reviewable. 

191  Fed.  Bep.  172,  affirmed. 

[67  L.  Hd.  107.»] 

[MoN  woLT — Mahutagtubsbs  and  Dealbbs — ^Patbhted  Dkvigb. — ^Agree- 
ments embracing'  85  per  cent  of  the  manufacturers  of,  and  90  per 

•  Syllabus  and  statements  of  arguments  c^yrighted  1912,  1913,  by 
The  Banks  Law  Publishing  Company. 

^The  paragraphs  following,  in  brackets  comprtoe  the  syllabus  of 
the  case  as  reported  in  volume  57,  page  197,  Lawyers*  fiktkioo.  Su- 
preme Court  Beports.  Syllabus  oopyrlgbted.  1912,  li9X3,  by  l^e  Law- 
yers* Co-<^>erative  PubUshing  Company, 
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cent  of  the  Jobbers  in,  enameled  ironware,  which,  in  addition  to  a 
proviaion  against  tlie  marketing  of  "seconds,"  intended  to  carry 
out  the  ostensible  object  of  the  agreements,  also  provide  for  regu- 
lating prices  through  the  instrumentality  of  a  price  and  schedule 
committee,  fix  preferential  discounts,  confining  them  to  sales  to 
Jobbers  only,  authorize  rebates  if  the  agreements  shall  be  faitlifully 
observed,  and  forbid  all  sales  to  J<>bbers  not  in  the  combination, 
making  a  condition  of  their  entry  a  promise  not  to  resell  to 
plumbers  except  at  the  prices  determined  by  the  manufacturers, 
and  not  to  deal  in  the  products  of  manufacturers  not  in  the  com- 
bination— can  not  escape  condemnation  under  the  Sherman  Antl- 
Trust  Act  of  July  2,  1880  (26  Stat  at  L.  200,  chap.  647,  U.  S.  Comp. 
Stat  1901,  p.  8200),  because  the  agreements  take  the  form  of 
licenses  from  the  owner  of  a  patent  for  a  device  used  in  the  en- 
ameling process. 

(For  other  cases,  see  Monopoly,  20-23,  in  Digest  Sup.  Ot  1908.] 
Monopoly — Ck)BPORATioN  Bnoaqed  in  Interstate  Oommebce. — ^A  cor- 
poration manufacturing  its  product  in  New  Jersey,  and  buying  also 
from  other  manufacturers  and  Jobbers,  which  ships  from  there  to 
its  warehouses  in  Massachsuetts  and  New  York,  from  which  sales 
are  made  in  those  States  and  in  Connecticut,  is  engaged  in  inter- 
state commerce,  and  as  such  is  subject  to  the  prohibitions  of  the 
Sherman  Anti-Trust  Act  of  July  2,  1890,  against  restraints  of 
trade  and  monopolies. 

[For  other  cases,  see  Monopolies,  II,  b,  in  Digest  Sup.  Gt  190a] 
Monopoly — Manufacturers  ob  Dealers — CuLPABiLrrY. — The  culpa- 
bility of  a  party  to  a  combination  of  manufacturers  and  Jobbers 
which  accomplishes  a  restraint  of  trade  condemned  by  the  Sherman 
Anti-Trust  Act  of  July  2,  1890,  is  not  removed  because  It  was  re- 
stricted in  less  degree  than  the  other  Jobbers,  enjoying  a  certain 
freedom  of  competition  to  meet  local  conditions. 

[For  other  cases,  see  Monopolies,  II,  b,  in  Digest  Sup.  Ct  190ai 
Appeal — Discretion  Below — Ck)NTiNUANCE  or  Adjournment. — ^The 
trial  court  did  not  abuse  its  discretion  in  denying  a  motion  by  de- 
fendants in  a  civil  suit  brought  by  the  Government  under  the 
Sherman  Anti-Trust  Act  of  July  2,  1890,  for  an  enlargement  of 
time  to  take  testimony,  based  upon  the  ground  that  they  had  l>een 
prevented  by  the  action  of  the  Government  in  instituting  criminal 
proceedings  from  properly  presenting  their  defense,  in  that  the 
Government,  apprehending  that  the  witnesses  for  the  defense  were 
called  to  give  them  immunity  from  the  criminal  proseciiti<m  then 
pending,  notified  them  that  if  they  testified  they  would  do  so  at 
their  pwil,  as  immunity  could  only  be  claimed  by  witnesses  for  the 
Government  whereupon,  on  the  advice  of  counsel,  they  refused  to 
testify,  leaving  the  defendants  without  the  benefit  of  the  evidence 
whidi  they  could  have  given. 

[For  other  cases,  see  Appeal  and  Brror,  VIII,  i,  2,  In  Digest  Sup, 
00.1908.] 
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The  facts,  which  mvolve  the  legality  under  the  Sherman 
Anti-Trust  Act  of  July  2,  1890,  26  Stat  209,  c.  647,  are 
stated  in  the  opinion. 

Mr.  Herbert  Ndble^  with  whom  J/r.  Henry  D.  Eetdbrooke 
and  Mr.  Hartwell  P.  Heath  were  on  the  brief,  for  appel- 
lants other  than  Colwell  Lead  Company : 

[22]  The  gravamen  of  the  Government's  charge  is  that 
the  scheme  in  this  case  amounted  to  a  wicked  conspiracy 
to  circumvent  the  Sherman  Act  by  basing  it  on  a  patented 
invention  of  slight  or  no  importance  which  was  used  only 
as  a  subterfuge.  Whether  it  is  wicked  to  attempt  to  cir- 
cumvent the  Sherman  Act  depends  somewhat  upon  the 
meaning  of  the  Sherman  Act  as  well  as  the  meaning  of 
the  word  "circumvent."  Translated  literally,  according 
to  its  rhyme  and  not  its  reason,  the  Sherman  Act  is  a  blight 
upon  enterprise.  The  venom  of  anarchy  could  not  elabo- 
rate a  more  enervating,  paralyzing  proscription.  All  busi- 
ness would  be  under  the  ban  of  the  law;  with  the  result 
that  it  would  be  left  to  the  caprice  or  favor  of  the  Attorney 
General  to  give  immunity  to  favorites  or  punish  enemies. 
If  the  Sherman  Act  means  this,  then  we  make  bold  to  say 
that  it  is  the  righteous  duty  of  every  lawyer  to  circumvent 
the  Sherman  Act  if  it  can  be  accomplished. 

Where  a  man's  remedy  for  a  wrong  is  barred  at  law  he 
does  not  circumvent  the  law  if  he  resorts  to  equity.  If 
what  was  done  was  legal,  the  question  of  motive  is  clearly 
immaterial.  Diamond  Match  Co.  v.  Roeher^  106  N.  Y.  478 ; 
McCune  v.  Norwich  Gas  Co.^  30  Connecticut,  521 ;  Glendon 
Iron  Works  v.  Uhler^  15  Am.  Rep.  599;  20  Harvard  Law 
Bev.,  Nos.  4,  5,  and  6. 

Irrespective  of  patent  law  or  patent  rights,  the  acts  of 
the  defendants  did  not  in  any  reasonable  sense  create  a 
monopoly,  restrain  commerce,  limit  output,  nor  throttle 
competition,  nor  were  they  obnoxious  to  any  fair  reading 
of  tiie  Sherman  Act.  The  rule  of  possible  evil — ^that  the 
mere  power  to  do  evil  is  equivalent  to  the  actual  doing  of 
it  would  make  potential  bomb  throwers  of  everyone, 
the  very  nature  of  things  the  law  may  not  punidi  anyone 
for  the  wrong  he  might  do  if  he  were  so  disposed. 
5*— ▼0L4— 17 40 
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Tile  court  below  erred  in  not  decreeing  that  the  agree- 
ments entered  into  by  the  defendants  and  upon  which  the 
petition  is  based  were  lawful  under  the  patent  laws  of  the 
[8S]  United  States  and  not  subject  to  the  provisions  of  the 
Sherman  Anti-Trust  Act. 

Similar  license  agreements  were  sustained  by  the  courts 
in  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.^ 
164  Fed.  Rep.  358;  Indiana  Mfg.  Co.  v.  Case  Threshing 
Mach.  Co.^  154  Fed.  Rep.  365;  Goshen  Rubber  Works  Co.  v. 
Single  Tube  Tire  Co.,  166  Fed.  Rep.  431;  Victor  Talking 
Mach.  Co.  V.  The  Fair,  123  Fed.  Rep.  424;  Heai;on  Penin- 
sular  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  Rep.  294. 

The  provisions  in  the  license  agreements  as  to  prices  were 
intended  to  enable  the  licensees  to  make  a  reasonable  profit, 
so  that  they  would  be  able  to  maintain  and  improve  the 
quality  of  the  ware  and  pay  the  royalties  reserved.  The 
owner  of  a  patent  can  protect  his  invention  by  making 
agreements  controlling  the  product  of  the  use  of  his  in- 
vention, and  which  admit  that  by  the  use  of  that  invention 
the  product  is  better  than  if  made  by  any  other  known 
method  of  manufacturing  the  product.  Henry  v.  A.  B. 
Dick  Co.,  224  U.  S.  1. 

The  constitutional  idea  of  a  time  monopoly  in  a  new 
creation  is  profoundly  wise,  as  all  experience  has  demon- 
strated. The  right  to  withhold  the  use  of  an  invention 
necessarily  involves  a  right  to  attach  to  its  use  any  condi- 
tion however  arbitrary,  for  the  public  is  none  the  poorer  if 
the  invention  is  never  used,  whereas  it  may  be  benefited 
if  the  invention  is  brought  into  use  on  any  terms;  and  in 
any  event  the  monopoly  lapses  with  the  lapse  of  time,  or  is 
perhaps  made  valueless  by  a  newer  invention  inspired  by 
the  one  it  supersedes.  Cases  supra  and  Bloomer  v.  Mc- 
Quewan,  14  How.  639,  548;  United  States  v.  American 
BeU  Tel.  Co.,  167  U.  S.  224;  U.  S.  Consol.  S.  R.  Co.  v. 
Griflln  <&  SkeUey  Co.,  126  Fed.  Rep.  364;  Rupp  A  WUtgen- 
feld  Co.  V.  Elliott,  131  Fed.  Rep.  730;  New  Jersey  Patent 
Co.  V.  Schaeffer^  169  Fed.  Rep.  171 ;  New  Jersey  Patent  Co. 
V.  Schaeifer,  178  Fed.  Rep.  276;  Fonotipia,  Ltd.,  v.  Bradley, 
171  Fed.  Rep.  951;  National  Phonograph  Co.  y.  SohJegel, 
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[24]  128  Fed.  Rep.  733;  Edison  Phonograph  Co.  v.  Pike^ 
116  Fed.  Rep.  863;  Edieon  Phonograph  Co.  v.  Kaufmanny 
106  Fed.  Rep.  960;  The  Fair  v.  Dover  Mfg.  Co.j  166  Fed. 
Rep.  117;  Commercial  Acetylene  Co.  v.  AutoltM  Co.^  181 
Fed.  Rep.  387;  ^oUan  Co.  v.  Juelg  Co.,  165  Fed.  Rep.  119; 
Crown  Cork  Co.  v.  Brooklyn  Bottle  Stopper  Co.,  172  Fed. 
Rep.  226;  Crovm  Cork  Co.  v.  Standard  Brewery,  174  Fed. 
Rep.  252;  Crovm  Cork  Co.  v.  Standard  Stopper  Co.,  136 
Fed.  Rep.  841;  Cortelyou  v.  Lowe,  111  Fed.  Rep.  1006; 
Cortelyou  v.  Carter^  118  Fed.  Rep.  1022;  Cortelyou  v. 
Johnson,  138  Fed.  Rep.  110;  S.  C^  146  Fed.  Rep.  933; 
Broderick  Copy  graph  Co.  v.  Roper,  124  Fed.  Rep.  1019; 
A.  B.  Dick  Co.  v.  Milwaukee  Co.,  168  Fed.  Rep.  930; 
Indiana  Mfg.  Co.  v.  Nichols  <&  Shepard  Co.,  190  Fed.  Rep. 
679;  Automatic  Pct^  Sharpener  Co.  v.  Ooldsmith  Bros., 
190  Fed.  Rep.  205;  Thomas  A.  Edison,  Inc.,  v.  Smith,  188 
Fed.  Rep.  925;  WdUham  Watch  Co.  v.  Keene,  191  Fed.  Rep. 
855;  FvUer  v.  Berger,  120  Fed.  Rep.  274;  Broderick  Copy- 
graph  Co.  v.  May  hew,  131  Fed.  Rep.  92;  affd.  137  Fed.  Rep. 
696. 

No  attack  is  or  could  be  made  upon  tbe  validity  of  the 
patents,  because  the  Arrott  patent  has  been  upheld  by  the 
courts.  Mott  Iron  Works  v.  Standard  Sanitary  Mfg.  Co., 
169  Fed.  Rep.  135. 

The  inventions  covered  by  the  patents  are  automatic  de- 
vices adapted  to  distribute  enameling  powder  over  the  sur- 
face of  the  various  articles  of  sanitary  enameled  ironware 
while  at  a  very  high  temperature. 

Under  the  principle  of  the  Paper  Bag  Patent  case,  106 
XT.  S.  766,  the  owner  of  the  letters  patent  here  might  have 
permitted  the  use  of  his  invention  for  the  purpose  of  manu- 
facturing sanitary  enameled  ironware  upon  condition  that 
it  should  not  be  sold  at  all,  and  consequently  that  it  might 
be  sold  upon  prescribed  conditions. 

The  court  below  erred  in  not  decreeing  that  the  a^^ee- 
ments  entered  into  by  the  defendants,  and  upon  which  the 
petition  is  based,  were  not  in  restraint  of  interstate  [26] 
trade  and  ccMnmerce  and  not  in  violation  of  the  Sherman 
Anti-Trust  Act,  and  that  the  use  of  the  patents  was  not  a 
subterfuge. 
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Hie  acts  alleged  in  the  petition  so  far  as  the  evidence 
in  the  case  tends  to  establish  th^n  do  not  violate  the  pro- 
visions of  the  Sherman  Act.  The  agr^ments  in  the  case 
at  bar  are  not  within  the  Sherman  Act.  United  Stales  v. 
Winslmo^  195  Fed.  Rep.  678,  592.  They  were  open  up<Hi 
the  same  terms  to  all  who  chose  to  take  advantage  of  them. 
United  States  v.  Terminal  Aseociation^  224  U.  S.  383,  398, 
410. 

They  were,  moreover,  based  upon  patents  which  created 
a  true  monopoly,  a  grant  from  the  sovereign — ^the  Consti- 
tution— so  that  to  hold  that  this  monopoly  was  violative  of 
the  Sherman  Act  would  be  judicial  legislation  and  an  attack 
upon  the  whole  patent  system.  Henry  y.  A.  B.  Dick  Co.^ 
224  U.  S.  16,  27,  35. 

The  Sherman  Act  and  the  patent  laws  were  passed  imder 
separate  grants  of  constitutional  power  and  do  not  affect 
each  other.  Bement  v.  National  Harrow  Co.^  186  U.  S.  70, 
91 ;  Rubber  Tire  Wheel  Co.  v.  Milwaukee  R.  W.  Co.,  154  Fed. 
Rep.  358,  362. 

The  true  construction  of  the  Anti-trust  Act,  and  one 
not  in  conflict  with  any  of  the  decisions,  is  that  it  does  not 
condemn  a  fair  and  reasonable  attempt  to  avoid  loss  by 
means  of  trade  agreements  which  are  intended  to  prevent 
nothing  but  the  cutting  of  rates  below  the  reasonable  expense 
of  production  and  reasonable  prc^t  thereon;  nor  is  the 
monopolization  referred  to  simply  the  complete  occupation 
of  a  certain  field  if  that  occupation  may  be  fairly  accom- 
plished.   Fonotipiaj  Ltd.^  v.  Bradley^  171  Fed.  Rep.  951. 

The  legislative  history  of  the  act  and  its  contraction  as 
declared  in  Standard  OU  Co.  v.  United  States,  221  U.  S.  1, 
58,  show  that  it  has  no  application  to  economic  agreements 
to  meet  market  demanda  The  agreements  in  the  [36  J  case 
at  bar  are  not  within  the  Sherman  Act,  because  their  domi- 
nant purpose  was  to  promote  the  trade  of  the  parties,  and 
there  are  in  the  agreements  and  in  the  aets  under  them 
none  of  the  elements  pointed  out  in  the  Standard  OU  Case 
and  the  Tobacco  Case  as  objectionable,  such  as  enhancement 
of  prices;  limitation  of  output;  deterioration  of  quality;  or 
intimidati<m,  coercion,  or  fraud. 
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On  the  contrary,  in  these  agreements  and  acts  tinder 
them,  prices  were  not  enhanced,  there  was  no  limitation 
of  output,  there  was  a  great  improvement  in  quality,  and 
thtt^  was  no  intimidation,  coercion,  or  fraud. 

For  other  cases  construing  the  act  see  United  States  v. 
Du  Pont  De  Nemours  Co.^  188  Fed.  Rep.  127;  Uruted  States 
y.  John  Reardon  <t  Sons^  191  Fed.  Rep.  454;  United  States 
Y.  St.  Lama  TemUnal  Assn.,  224  U.  S.  883. 

In  the  case  at  bar  all  manufacturers  were  offered,  and  any 
could  secure,  a  similar  license  agreement,  and  it  was  to  the 
pecuniary  and  selfish  interest  of  the  parties  interested  to 
grant  licenses  to  as  many  as  possible.  See  Mogul  S.  S.  Co.  v. 
McGregor,  23  Q.  B.  D.  508,  A.  C.  [1892]  25. 

For  other  cases  holding  trade  agreements  not  to  be  illegal 
under  the  Sherman  Act,  see  Hopkins  v.  United  States,  171 
U.  S.  578,  592;  Anderson  v.  UniUd  States,  171  U.  S.  604; 
Fonotipia,  Ltd.,  v.  Bradley,  171  Fed.  Rep.  951,  959;  UrdUd 
States  V.  Knight  Co.,  156  U.  S.  1;  Bigelow  v.  Cahimet  cfe 
Heda  Co.,  167  Fed.  Rep.  721;  Camars-McComieU  Co.  v. 
McConmU,  140  Fed.  Rep.  412  and  987;  Whitwell  v.  Conti- 
nental Tobacco  Co.,  125  Fed.  Rep.,  454;  Frame  v.  Ferrell, 
166  Fed.  Rep.  702;  Faoket  Co.  v.  Bay,  200  U.  S.  179;  FhU- 
lips  V.  Cement  Works,  125  Fed.  Rep.  593;  S.  C,  certiorari 
denied,  192  U.  S.  606. 

In  this  case,  however,  the  Sherman  law  has  no  application. 
United  States  v.  Winslow,  supra;  Fire  E.  C.  Co.  v.  Hoisted, 
195  Fed.  Rep.  295. 

For  the  cases  in  which  it  has  been  held  that  a  violation  of 
the  Sherman  Act  is  no  defense  in  infringement  suits,  [27] 
see  Johns-Pratt  Co.  v.  Sachs  Co.,  176  Fed.  Rep.  738;  Otis 
Elevator  Co.  v.  Geiger,  107  Fed.  Rep.  131 ;  National  Folding 
Box  Co.  V.  Robertson,  99  Fed.  Rep.  985;  Bonsack  Machine 
Co.  V.  Smith,  70  Fed.  Rep.  383;  Strait  v.  National  Harrow 
Co.,  51  Fed.  Rep.  819;  Broton  Saddle  Co.  v.  Troxel,  90  Fed. 
Rep.  620;  Soda  Foimtain  Co.  v.  Green,  69  Fed.  Rep.  333; 
Edison  El.  Light  Co.  v.  Sawyer-Man  Co.,  53  Fed.  Rep.  592 ; 
Columbia  Wire  Co.  v.  Freeman  Wire  Co.,  71  Fed.  Rep.  306, 

The  claims  made  by  the  Government  have  not  been  sus- 
tained and  the  authorities  relied  upon  by  it  can  be  distin- 
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guished.  The  licrase  agreements  are  entirely  benefk^ial  and 
have  harmed  no  one. 

The  court  below  erred  in  not  granting  the  motion  of  the 
defendants  for  an  enlargement  of  time  to  take  testimony 
and  that  the  hearing  of  the  case  be  postponed  until  the  tes- 
timony of  the  defendants  could  be  completed. 

A  motion  was  made  at  the  hearing  below  for  the  enlarge- 
ment of  the  time  of  the  defendants  to  c<»nplete  their  testi- 
mony on  the  ground  that  they  had  been  prevented,  by  the 
petitioner's  action  in  instituting  criminal  proceedings,  from 
properly  presenting  their  defense. 

In  view  of  the.wamings  against  the  individual  defendants 
testifying  as  witnesses,  and  of  the  necessity  of  standing 
trial  upon  these  indictments,  the  individual  defendants  were 
unwilling  to  voluntarily  appear  and  testify,  lest  by  so  doing 
they  should  furnish  the  Government  with  some  information 
which  might  be  used  against  them  upon  the  said  triaL 

No  matter  how  innocent  a  man  may  believe  himself  to  be, 
or  may  be  advised  as  a  matter  of  law  that  he  is,  it  is  per- 
fectly proper  for  a  man  to  refuse  to  put  himself  in  a  posi- 
tion where  what  he  says  may  tend  to  incriminate  him  if  by 
a  reasonable  delay,  to  be  granted  by  a  court  of  equity,  he 
can  equally  well  protect  himself  and  his  property  at  a  some- 
what later  date  without  any  harm  to  the  public. 

[88]  Mr.  Robert  B.  Haneyman,  with  whom  Mr.  A.  Parker 
Smith  was  on  the  brief,  for  the  Colwell  Lead  Company, 
appellant. 

Mr.  Edwin  P.  Orosvenor^  Special  Assistant  to  the  Attor- 
ney General,  with  whom  The  Attorney  General  was  cm  the 
brief,  for  the  United  States: 

This  case  presents  the  latest  contrivance  for  evading  the 
rules  prescribed  by  the  Sherman  Act  in  the  conduct  of 
interstate  commerce,  and  particularly  "the  rule  of  free 
competition  among  those  engaged  in  such  commerce.'^  Mr. 
Justice  Harlan  in  the  Northern  Securities  Case^  193  XJ.  S. 
881.  Since  that  act  was  passed  in  1890  this  court  has  had 
occasion  to  consider  various  forms  of  combinations  and 
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monopolization.  The  earliest  form  was  that  of  an  unin- 
corporated association  with  a  constitution  and  by-laws  ac- 
complishing unlawful  restraints  condemned  in  the  Addyskm 
Pipe  Case,  176  U.  S.  211;  Montague  v.  L(ywry,  19«  U-  S. 
38;  Trans-Missouri  Association  Case^  166  U.  S.  290;  and 
Joint  Tra;fflc  Association  Case,  171  U.  S.  505.  Destruction 
of  competition  between  manufacturers  through  the  adoption 
of  a  common  selling  agency  given  the  form  of  a  State  cor- 
poration was  held  unlawful  in  the  Continental  WaU  Paper 
Case,  212  U.  S.  227.  The  holding  company  as  a  means  of 
suppressing  competition  whether  between  railroads  or  be- 
tween industrial  companies  received  the  same  judgment  in 
the  Northern  Securities  case,  supra,  and  in  the  Standard 
Oil  Case,  221  U.  S.  1.    In  MUes  Medical  Co.  v.  Park  dk  Sons, 

220  XJ.  S.  378,  this  court  pronounced  unlawful  a  scheme  of 
so-called  agency  contracts  under  which  a  manufacturer  at- 
tempted to  establish  uniform  prices  on  all  sales  by  whole- 
salers and  retailers  of  proprietary  medicines  manufactured 
by  him.    In  the  case  against  the  Tobacco  Trust  it  was  held, 

221  XJ.  S.  106,  that  the  American  Tobacco  Company  and  five 
other  companies  organized  [29]  under  the  laws  of  New 
Jersey  were  unlawful  combinations,  among  other  reasons 
because  they  had  acquired  monopolistic  power  with  a  wrong- 
ful purpose  and  by  methods  inconsistent  with  a  natural 
and  normal  expansion  of  business.  In  United  States  v.  St. 
Louis  Terminal  Association,  224  U.  S.  383,  it  was  decided 
that  a  terminal  association  of  railroads  is  an  illegal  restraint 
so  long  as  it  does  not  act  as  the  impartial  agent  of  every  line 
which,  owing  to  geographic  conditions,  is  und^  compulsion 
to  use  its  instrumentalities. 

The  case  at  bar  is  an  instance  of  an  attempt  to  conceal 
an  agreement  fixing  prices  and  interfering  with  competitors 
under  the  guise  of  a  legitimate  licensing  arrangement  for 
the  use  of  patenta  The  appellants  incorporated  the  un- 
lawful restraints  in  so-called  '^license  agreements,''  each 
corporation  defendant  entering  into  one  of  these  ^license 
agreements  "  with  the  same  contracting  party,  to  whom  three 
patents  had  been  transferred  before  the  signing  of  the  con- 
tracts. 
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in  eTery  case  we  must  use  the  standard  of  reason  for 
the  purpose  of  determining  whether  or  not  an  act  or  alleged 
restraint  of  commerce  has  brought  about  the  harm  from 
which  the  Sherman  Anti-Trust  Act  is  intended  to  guard  the 
people.    Standard  OH  Case^  supra. 

If  the  acts  complained  of  have  caused  the  wrongs  which 
the  statute  forbade,  resort  to  reason  is  not  permissible  to 
allow  that  to  be  done  which  the  statute  prohibits.  It  mat- 
ters not  what  form  the  combination  may  take,  or  what  garb 
or  dress  it  may  put  on,  for  if  it  directly  restrain  commerce 
it  falls  within  the  operation  of  the  statute.  Standard  Oil 
Case^  p.  106 ;  Northern  Securities  Case^  193  U.  S.,  197,  347. 

The  appellants  adopted  in  this  case  a  form  of  combina- 
tion different  from  any  heretofore  considered  by  this  court. 
But  it  is  the  form  alone  that  is  new.  Behind  the  grinning 
mask  of  the  ** license  agreement"  is  the  common,  [80] 
vulgar  type  of  monopoly  which  many  times  has  been  con- 
demned by  this  court,  dangerous  alike  to  "  individual  liberty 
and  the  public  well-being."  American  Tobacco  Co.  Case^ 
221  U.  S.  183. 

Continental  Wall  Paper  Co.  v.  Voighi^  212  XT.  S.  227, 
and  Miles  Medical  Co.  v.  Park^  220  U.  S.  373,  dispose  of 
this  case. 

In  the  first  case  the  element  of  combination  is  present 
which  is  absent  in  the  second.  In  each  case  the  contracts 
were  devised  with  the  object  of  controlling  the  resale  prices 
of  jobbers  and  of  eliminating  all  competition  between  job- 
bers as  to  prices.  The  two  cases  supplement  each  other, 
one  holding  that  manufacturers  can  not  combine  through  a 
selling  agency  and  the  other  that -a  manufacturer  can  not 
dictate  the  prices  on  all  sales  of  his  products  by  all  dealers 
at  wholesale  and  retail. 

All  combinations  obstructing  the  free  flow  of  interstate 
commerce  or  interfering  with  the  citizen's  right  to  engage 
in  commerce  or  suppressing  competition  in  commerce  are 
unlawful.    These  propositions  are  past  dispute. 

The  restraints  complained  of  by  the  Government  sub- 
stantially and  directly  operate  upon  commerce  in  unpat- 
ented enameled  ware  and  only  indirectly  relate  to  the  use 
of  the  patented  article  or  dredger. 
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It  was  competition  in  conuneroe  in  unpatented  bathtubs 
which  appellants  destroyed,  and  upon  persons  engaged  in 
coiDineroe  in  that  ware  they  imposed  their  unreasonable 
restraints. 

While  it  is  true  that  the  property  right  to  a  patented 
machine  may  pass  to  a  purchaser  with  no  right  of  use, 
or  with  only  the  right  to  use  in  a  specified  way  or  at  a 
specified  place  or  for  a  specified  purpose,  nevertheless  re* 
straints  so  imposed  must  be  legal  and  reasonable  coaditions 
attached  to  the  use  of  the  patented  article.  They  can  not 
be  restrictions  inherently  violative  of  some  substantive  law. 
Henry  v.  Dick  Co.,  224  U.  S- 1,  24,  26. 

[81]  In  the  case  at  bar  the  restrictions  were  not  reasonable 
and  legal  conditio!^  attached  to  the  use  of  the  patented 
machine,  for  they  restrained  trade  and  promoted  monopoli- 
zation of  commerce  in  articles  not  patented.  Moreov^,  the 
restrictions  were  not  attached  to  the  use  of  the  patented  tool, 
but  applied  to  acts  subsequent  to  the  use;  that  is,  to  what 
was  done  after  the  use  of  the  tool  embodying  the  invention. 
The  restraints  were  laid  upon  the  distribution  of  and  com- 
merce in  ware  in  the  making  of  which  the  tool  was  used. 

In  the  Dick  Case,  supra,  the  restriction  provided  that  in 
the  use  of  the  mimeograph  the  only  paper  used  should  be 
paper  which  had  been  supplied  "by  the  patentee.  Therefore 
the  condition  became  effective  at  the  time  of  use  of  the 
patented  article.  There  was  no  attempt  to  control  the  out- 
put of  the  mimeograph,  or  to  fix  the  price  at  whidi  the  users 
of  the  mimeograph  should  sell  the  mimeographed  copies. 

Breach  of  the  conditions  in  the  Wayman  licenses  could 
occur  only  after  the  use  of  the  patented  Arrott  dredger,  for 
those  conditions  applied  solely  to  acts  performed  after  the 
use.  Acts  in  interstate  commerce  subsequent  to  the  use  are 
not  related  to  the  use,  and  accordingly  conditicns  attadied 
to  those  subsequent  acts  do  not  qualify  the  use.  Therefore 
it  is  clear  that  sales  to  non-iioensed  jobbers  or  sales  at  prices 
different  from  the  establidied  prices  do  not  in  any  sense  con- 
stitute a  use  of  the  invention  in  a  ^  prohibited  way,"  but  are, 
in  fact,  violations  of  those  terms  of  the  contracts  which 
apply  to  the  dispositioii  of  non-patented  articles. 
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It  is  inunaterial  whether  <w  not  the  patented  tool  is  i 
tial  in  producing  the  enamel  ware,  for  in  any  evoit  no  re- 
striction laid  upon  the  distribution  of  the  ware  in  oommerce 
can  relate  back  so  as  to  qualify  even  remotely  the  use  of  that 
tool  during  the  manufacture  of  the  ware. 

[82]  The  license  agreement  sustained  by  the  Dick  de- 
cision created  no  m(mopoly  in  unpatented  things,  for  it 
left  the  whole  world  free  to  manufacture  and  sell  paper 
and  ink.  It  reserved  to  the  patentee  ike  sole  right  to  sup- 
ply specified  unpatented  articles  to  specified  persons,  but 
it  did  not  prevent  any  other  persons  manufackiring  and 
distributing  those  unpatented  articles  generally  to  all  ex- 
cept to  those  who  had  bought  the  patented  mimeograph. 
It  gave  to  no  one  control  either  over  the  source  of  supply 
of  the  unpatented  artides  or  over  the  demand  for  those 
articles,  except  in  respect  to  the  person  who  bought  the 
patented  mimeograph.  As  to  him  only  was  Uie  market 
curtailed  and  the  demand  controlled. 

On  the  other  hand,  in  t&e  case  at  bar  the  direct  object 
of  the  appellants  was  to  monopolize  commerce  in  articles 
unpatented  and  of  universal  use.  The  combination  directiy 
affected  and  absolutely  controlled  every  phase  of  that  com- 
merce. It  not  only  dictated  the  prices  on  sales  from  Uie 
manufacturers  to  the  jobbers  and  every  term  and  condi- 
tion applicable  to  those  sales,  but  also  regulated  in  the  same 
detail  the  sales  of  the  jobbers  to  the  plumbers.  Moreover, 
every  restriction  contained  in  the  agreements  has  been  cruelly 
and  oppressively  enforced  and  maintained. 

The  patentee  who  grants  a  license  to  make  and  use  the 
patented  machine  has  no  control  by  virtue  of  his  pat^it 
over  the  article  made  with  the  help  of  the  patented  machine. 
KepUnger  v.  De  Taunffj  10  Wheat.  868;  MerriU  v.  Teonums, 
94  U.  S.  668. 

No  word  or  phrase  in  the  Sherman  Act  reveals  an  intent 
to  exempt  the  owners  of  patents  from  its  sweeping  pro- 
visions against  monopolistic  combinations.  United  Shoe 
Machinery  Company  v.  La  ChappeUe^  99  N.  E.  Rep.  289. 

The  patent  laws  and  the  Sherman  law  are  not  conflict- 
ing, but  in  their  respective  domains  are  mutually  exclusive 
of  each  other. 
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[S9]  The  right  conferred  by  the  patent  laws  is  not  the 
right  to  make,  use,  and  vend  the  thing  patented,  for  this  right 
exists  by  virtue  of  the  common  law  and  independently  of 
the  patent  statutes;  this  ri^t  to  make,  use,  and  sell  the 
patented  device  is  a  natural  right.  The  only  right  which 
the  letters  pat^it  grant  is  the  right  to  exclude  all  other 
persons  from  making,  using,  or  vending  the  thing  patented 
without  the  permission  of  the  patentee.  Bloomer  v.  Mc- 
Quewanj  14  How.  639,  548;  Patterson  v.  Kentucky j  97  U.  S. 
501,  506. 

The  right  to  sell  a  patented  article  is  subject  to  the  police 
regulation  of  the  State.  Patterson  v.  Kentucky^  97  U.  S. 
501,  505;  Wehher  v.  Virginia,  103  U.  S.  844,  847;  In  re 
Brosnahan,  18  Fed.  Rep.  62,  165. 

In  the  cases  last  cited  the  exercise  of  the  police  power  of 
a  State  in  prohibiting  the  sale  of  patented  articles  was  held 
not  to  be  in  conflict  with  the  patent  laws  of  Congress.  If 
the  State  may  prohibit  altogether  the  sale  of  patented 
articles  because  of  injury  resulting  from  such  sale  to  its 
citizens,  it  follows  that  the  State  may  prohibit  the  sale  of 
patented  articles  pursuant  to  combinations  in  restraint  of 
intrastate  trade  and  commerce,  for  such  combinations  are 
equally  harmful  to  the  public.  In  the  one  case  the  State  is 
prohibiting  any  sale,  in  the  other  case  it  is  merely  regulat- 
ing the  sale  of  the  patented  article  in  so  far  as  it  declares 
that  no  such  sale  shall  be  made  under  any  unlawful  com- 
bination monopolizing  or  restraining  intrastate  commerce. 
In  either  case  ttie  State  is  exercising  ite  police  power  to  pro- 
tect its  citizens;  neither  exercise  of  power  conflicts  with 
the  patent  laws.  The  reason  is  clear.  The  regulation  of 
the  State  is  being  applied  to  natural  rights  and  not  to 
patent  rights.  The  right  to  sell,  a  common-law  rights  is  de- 
nied by  the  State  in  the  one  case  and  regulated  in  the  other, 
the  State  acting  in  each  case  for  the  good  of  the  public. 

In  passing  the  so-called  anti-trust  statutes  Congress  and 
a  State  legislative  body  act  under  different  sources  [84] 
of  power,  but  in  each  case  the  exercise  of  the  power  arrives 
at  the  same  result,  namely,  prohibition  of  restraints  of  trade 
and  of  monopolies.  The  effect  of  the  State  act  and  of  the 
Sherman  Act  is  the  same;  that  is,  the  two  acts  relate  to 
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and  operate  upon  the  same  subject  matter,  although  one 
b  enacted  under  the  police  power  of  the  State  and  the  olher 
under  the  authority  of  Congress  to  regulate  interstate  com- 
merce. If  the  exercise  of  the  police  power  of  the  State 
does  not  encroach  upon  the  domain  of  the  patent  laws,  it 
can  not  in  reason  be  argued  that  to  include  within  the  op- 
eration of  the  Sherman  Act  combinations  restraining  trade 
is  to  subtract  f]x>m  the  monopoly  of  the  patentee. 

Whether  appellants  were  entitled  to  further  time  for  the 
taking  of  testimony  was  a  matter  resting  in  the  discretion 
of  the  lower  court.  The  Sherman  Act  provides  four  reme- 
dies: A  crimmal  proceeding,  a  suit  in  equity,  forfeiture  of 
property,  and  an  action  in  treble  damages. 

The  wisdom  of  the  law  and  the  effect  of  rigid  enforce- 
ment are  not  matters  for  consideration  by  the  court,  but 
by  other  departments  of  the  Grovemment  Armaw  Pack- 
mg  Co.  V.  United  States,  209  U.  S.  56,  82. 

Mr.  Justice  McEIexna  delivered  the  opinion  of  the  court 

Suit  by  the  Government  against  appellants  for  a  viola- 
tion by  them  of  the  act  of  July  2,  1890,  26  Stat  209,  c  647, 
commonly  known  as  the  Sherman  Anti-Trust  Act. 

A  decree  was  entered  in  favor  of  the  Government,  from 
which  appellants  (designated  herein  as  defendants)  have 
prosecuted  this  appeal.    191  Fed.  Rep.  172. 

There  are  sixteen  corporate  and  thirty-four  individual 
defendants,  the  latter,  with  the  exception  of  Edwin  L.  Way- 
man,  being  the  officers,  presidents  or  secretaries,  of  the  com- 
panies. 

[35]  The  corporate  defendants  were  alleged  to  be  the 
manufacturers  of  enameled  iron  ware  in  various  places  in 
the  United  States,  manufacturing  85  per  cent  of  such  ware 
and  engaged  in  interstate  commerce  in  such  ware  throughout 
the  United  States  and  with  foreign  countries  in  compe- 
tition with  one  another  and  with  certain  other  manufac- 
turers of  such  ware,  and  that  in  1909,  or  early  in  1910,  they 
entered  into  and  engaged  in  a  combination  and  conspiracy 
to  restrain  such  trade  and  commerce. 

The  defendants  denied  the  charges  against  them.  Way- 
man  doing  so  in  a  separate  answer.     The  Oolwell  Lead 
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Company  denied  that  it  was  engaged  in  interstate  com- 
merce. 

A  great  deal  of  testimony  was  taken  and  the  case  quite 
elaborately  argued,  but  in  the  view  we  take  of  it  it  is  in 
comparatively  narrow  compass,  depending  upon  the  appli- 
cation of  well-settled  principles. 

The  corporate  defendants  are  manufacturers  of  sanitary 
enameled  iron  ware,  such  as  bath  tubs,  wash  bowls,  drinking 
fountains,  sinks,  closets,  etc.  The  enameling  consists  in 
applying  opaque  white  glass  to  iron  utensils,  first  in  the 
condition  of  a  liquid  and,  second,  in  the  form  of  a  powder. 
The  process  consists  in  heating  the  utensil  to  a  red  heat  and 
then  sifting  upon  it  the  enameling  powder.  The  powder 
is  fused  by  the  high  temperature  and  forms  on  the  utensil  a 
hard,  impenetrable,  insoluble,  smooth,  and  glossy  surface. 

Prior  to  the  invention  of  James  W.  Arrott,  jr.,  covered 
by  letters-patent  issued  September  26,  1899,  th%  enameling 
powder  was  applied  by  a  sieve  attached  to  a  long  handle 
which  was  held  by  the  workman  with  one  hand  and  the 
sieve  made  to  vibrate  by  the  workman  striking  the  handle 
with  his  other  hand,  thereby  sifting  the  powder  over  the 
surface  of  the  ironware.  The  impl^nent  was  an  imperfect 
one,  not  easily  handled,  and  by  its  use  the  workmen  were 
subjected  to  intense  heat  and  physical  strain.  Tlie  [86] 
flow  of  the  powdei'  beside  was  not  continuous;  it  was  cast 
upon  the  metal  in  intermittent  puffs,  caissring  in  many  in- 
stances an  uneqtial  distribution  of  the  powder  and  produc- 
ing defective  articles  which  either  had  to  be  thrown  away 
or  sold  as  **  seconds.''  With  Arrott's  invention  these  evil 
results  are  lessened  or  disappear.  The  sieve  is  mechanically 
vibrated  very  rapidly,  causing,  instead  of  an  intermittent 
flow  of  the  powder  as  in  the  hand  process,  a  practically  C(m- 
tinuous  flow.  Both  hands  of  the  workman  may  be  used  to 
guide  and  direct  the  sieve.  The  advantages  of  the  instru- 
ment over  the  hand  process  are  decided.  It  is  more  efficient 
and  more  economical.  It  makes  a  better  article  and  in  lees 
time.  There  is  no  waste  in  defects  or  **  seconds."  The 
woi^man  is  relieved  to  sotne  efxtent  ftom  "  fierce  heat  con- 
ditions,''  to  quote  from  the  answers. 
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At  the  time  of  the  contracts  which  are  attacked  by  the 
Govemment  the  Standard  Sanitary  Manufacturing  Com- 
pany was  the  owner  of  the  patent  and  manufacturer  of  50 
per  cent  of  the  ware,  and  used  in  its  production  the  pat- 
ented device.  Some  of  the  other  manufacturers  were  in- 
fringing and  controversies  existed.  Some  yielded  to  its  va- 
lidity, others  contested  it.  It  was  sustained  by  the  courts  in 
several  cases. 

We  have  gone  through  this  detail  to  exhibit  the  condi- 
tions, as  asserted  by  defendants,  which  confronted  them 
and  induced  their  contracts.  In  further  di^lay  of  it  we 
quote  Wayman's  answer  as  follows: 

'*'  For  the  reasons  stated,  the  art  was  in  a  very  unsatis- 
factory condition.  No  means  had  been  discovered  of  accom- 
plishing the  result  produced  by  the  use  of  the  Arrott  inven- 
tion without  laying  the  user  of  such  means  open  to  a  suit 
for  infringement  by  the  owner  of  the  Arrott  patent.  The 
manufacturers  using  the  process  in  use  prior  to  Arrott's 
invention  were  unable  to  successfully  compete  with  those 
using  the  Arrott  invention,  and,  moreover,  produced  a  [87] 
disproportionate  number  of  defective,  unsightly  and  sub- 
stantially unsaleable  articles.  The  consumer  was  deceived 
and  defrauded  and  the  use  of  sanitary  enameled  iron  ware 
lessened  and  its  reputation  depreciated  by  defective  articles 
being  palmed  off  on  the  consumer  as  not  defective." 

On  the  situation  thus  asserted  to  exist  the  defendants 
build  their  defense,  contending  that  Wayman  saw  its  evils 
and  conceived  the  way  to  correct  them;  and  insist  that  the 
following  facts  are  c»9tablished  by  the  evidence:  Wajmiian 
was  familiar,  through  his  connection  with  another  enamel- 
ing a»npany  called  the  Seamless  Steel  Bath  Tub  Company, 
with  the  enamel-ware  trade  and  had  become  convinced  of 
the  advantages,  indeed,  necessity,  of  the  use  of  the  Arrott 
invention.  He  tried  to  secure  it,  but  the  Standard  Com- 
pany seined  unwilling  at  that  time  to  confer  its  utility 
upon  other  companies,  and  pending  the  negotiations  tiie 
Seamless  Company  failed  and  Wayman  turned  to  other 
plans,  one  of  which  resulted  in  the  contracts  under  review. 

As  early  as  1908,  in^ressed  with  the  importance  of  the 
Arrott  patent,  he  endeavored  to  have  the  Standard  Com- 
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pany  grant  liomses  to  other  companies  in  order  to  improre 
trade  conditions,  and  to  this  end  he  tried  to  interest  other 
gentlonen  in  the  project  The  Standard  Company  was 
unwilling  to  grant,  and  other  manufacturers  were  equally 
disinclined  to  accept  them.  He  then  conceived  the  idea  of 
a  holding  company,  but  this  failed  also,  the  Standard  still 
being  unyielding,  stating  by  one  of  its  officers  that  ^his 
company  was  unwilling  either  to  sell  the  Arrott  patent  or 
to  enter  into  any  arrangement  which  would  lessen  the  ad- 
vantage which  it  had  by  reason  of  the  ownership  of  the 
Arrott  patenf    The  plan  was,  therefore,  abandoned. 

In  August,  1909  (we  are  still  following  the  version  of 
the  testimony  given  by  counsel  for  defendants),  it  was 
suggested  to  Wayman  by  a  person  connected  with  one  [88] 
of  the  manufacturing  companies  that  he  (Wayman)  apply 
for  the  position  of  secretary  of  the  Association  of  Sanitary 
Enameled  Ware  Manufacturers  which  was  about  to  be  re- 
organized. The  position,  it  was  said,  would  give  Wayman 
an  excellent  opportunity  to  continue  his  efforts  to  buy  the 
Arrott  patent  and  establish  such  relation  with  the  manu- 
facturers of  enameled  ware  as  would  enable  him  to  present 
in  the  most  favorable  manner  his  ideas  in  regard  to  the 
advantages  of  patent  licenses  under  the  Arrott  jflttent. 
This  association  was  a  pure  trade  organization  and  not 
formed  to  control  or  regulate  prices.  Wayman  applied  for 
and  obtained  the  position  and  commenced  again  negotiations 
for  the  Arrott  patent  and  persisted,  against  the  apparent 
reluctance  of  the  Standard  Company  to  give  up  the  ad- 
vantages of  the  patent  Finally  he  impressed  the  manager 
of  the  Standard  factories  with  the  greater  advantages  which 
would  come  to  his  company  by  the  elimination  of  ^ seconds'' 
and  removing  them  as  competitors  of  the  better  articles  of 
the  Standard,  confining  the  competition  to  such  articles  of 
which  the  Standard  produced  50  per  cent.  The  manager 
of  tiie  Standard  and  that  company  yielded  to  the  represen- 
tation of  these  advantages.  ^ 

These  advantages  are  dwelt  on  and  made  much  of  by  ^ 

counsel  and  they  quote  testimony  to  display  their  extent. 
^Seconds,''  as  we  have  said,  were  articles  of  inferior  or 
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de&ctiye  manufacture,  and  as  their  inferiority  was  not 
appar^it  they  could  be  represented  and  sold  as  of  standard 
quality.  Such  deception,  it  is  asserted,  was  frequently 
practiced,  and  the  articles  turning  out  defective  discredited 
enamel  ware,  gave  it  a  bad  r^utation,  and  Uiere  was  a  grow- 
ing difficulty  to  maintain  or  ext^id  its  sale.  With  ^^  sec- 
onds "  out  of  the  way,  it  may  be  conceded,  as  it  is  contended, 
that  only  honest  articles  were  available  to  plumbers,  job- 
bers, and  builders. 

The  Standard  Company  fixed  a  price  upon  the  Arrott 
patent  and  gave  Wayman  an  option  upon  it  He,  in  the 
[39]  following  December,  secured  also  an  option  from  the 
J.  L.  Mott  Iron  Works  upon  a  patent  called  the  Dithridge, 
and  from  the  L.  Wolff  Manufacturing  Company  an  option 
upon  the  Lindsay  patent.  These  patents  were  infringe- 
ments of  the  Arrott  device.  Thus  equipped,  Wayman  pro- 
ceeded to  engage  the  manufacturers  in  his  proposition. 

This  summary  of  the  situation  counsel  have  supplemented 
by  a  declaration  of  motives.  Counsel  say  that  Wayman  and 
the  manufacturers  were  advised  by  able  and  competent  law- 
yers of  the  legality  of  their  plan.  "Wayman's  motive," 
it  is  asserted,  '^was  to  make  money  for  himself,  not  as  a 
manvf acturer  but  as  the  owner  of  a  patent,  receiving  royal- 
ties from  those  whom  he  licensed  to  use  his  patented  in- 
vention." The  form  of  his  license,  it  is  further  asserted, 
followed  the  precedents  and  was  based  on  that  principle 
of  the  patent  law  which  gives  to  the  owner  of  an  invention 
the  power  to  grant  to  others  its  use  or  to  withhold  it,  or  to 
grant  it  upon  such  terms  as  he  may  choose  to  impose.  Such 
being  his  motive  and  such  being  his  right,  he,  it  is  contended, 
negotiated  with  and  contracted  with  the  manufacturers  of 
enameled  ware.  And  their  motives  also  are  attempted  to  be 
justified,  though  the  necessity  for  doing  so  is  disclaimed. 

Wayman's  right,  it  seems  to  be  contended,  is  all  sufficient, 
and  that  the  manufacturers  only  paid  the  price  that  he  could 
legally  demand.  As  the  demand  was  legal,  it  is  argued, 
the  payment  of  the  price  could  not  be  illegal.  But  the  Gov- 
ernment asserts  subterfuge,  iUegal  purpose  liveried  in  legal 
forms  to  give  color  of  right  to  illegal  practices. 
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Tlie  charge  challenges  consideration  of  the  relation  be* 
tween  that  which  the  manufacturers  engaged  to  do  and 
the  protection  of  the  exclusive  right  attadied  to  the  in- 
vention. Upon  such  consideration  how  far  the  licenses 
transcend  such  right  and  violate  the  Sherman  Law  we  can 
then  determine.  And  we  shall  keep  in  mind  and  apply 
[40]  the  principle  expressed  in  Bement  v.  NcUional  Harrow 
Company  J  186  U.  S.  70,  92,  that  the  Sherman  Law  "  clearly 
does  not  refer  to  that  kind  of  a  restraint  of  interstate  com- 
merce which  may  arise  from  reasonable  and  legal  condi- 
tions imposed  upon  the  assignee  or  licensee  of  a  patent  by 
the  owner  thereof,  restricting  the  terms  upon  which  the 
article  may  be  used  and  the  price  to  be  demanded  therefor. 
Such  a  construction  of  the  act,  we  have  no  doubt,  was  never 
contemplated  by  its  framers." 

In  our  inquiry  we  shall  accept  arguendo  the  statement 
of  defendants  of  their  inducement  and  purpose.  We  say 
^^  argtcendo^  because  the  asserted  inducement  and  purpose 
are  denied  by  the  Gk>vemment,  it  contending,  as  we  have 
seen,  that  the  Arrott  patent  was  but  a  pretense  and  that  the 
agreements  were  put  in  the  form  of  licenses  of  it  to  at  once 
accomplish  and  palliate  evasions  of  the  law.  The  fact  be- 
ing in  controversy,  we  place  our  consideration  and  decision 
on  other  elements.  In  other  words,  we  will  consider  the  case 
from  the  standpoint  of  defendants'  view  of  the  situation, 
with  comments  as  we  proceed  as  to  what  they  did  to  meet 
it  and  how  far  what  they  did  accorded  with  or  transgressed 
the  law. 

The  contention  of  the  defendants  then  is  that  the  Standard 
Company's  position  and  power  as  owner  of  the  patent,  and 
Wayman's  were  identical.  What  it  could  have  done,  it  is 
contended,  he  could  do,  and  its  relation  to  the  trade  and  the 
relation  of  other  manufacturers  to  the  trade  clearly  demon- 
strate, it  is  further  contended,  that  as  that  company  could 
have  made  the  contracts,  Wayman  could  do  so. 

To  support  the  contention  defendants  represent  the  Stand- 
ard as  the  dominant  (it  produced  50%  of  the  articles) 
and  the  only  honest  manufacturer  pointing  out  to  other 
manufacturers  the  worthlessness  of  their  output,  they  not 
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having  the  Arrott  patent ;  also  the  dishonesty  of  their  output, 
they  putting  out  "seconds,"  the  inferiority  [41]  of  which 
was  *'  discemable  only  by  expeirts  " — thereby  defrauding  the 
public,  "  discrediting  the  ware  and  demoralizing  tiie  market 
and  business."  To  avert  these  evil  results,  it  is  represented 
that  the  Standard  was  willing  to  forego  the  advantages 
which  its  ownership  of  the  Arrott  patent  gave  it  and  confer 
them  upon  the  other  manufacturers.  But  upon  terms. 
"  First  and  foremost "  it  was  to  be  agreed  that  no  *'  seconds  " 
should  be  marketed.  In  the  second  place,  a  standard  price 
must  be  agreed  to  so  that  henceforth  rivalry  should  be  "  in 
the  quality  of  the  ware  turned  out  at  a  uniform  price  or  in 
any  other  collateral  inducement  to  the  purchaser"  that 
would  not  "affect  the  quality  of  the  ware."  Wayman's 
agency  and  office,  it  is  represented,  was  that  of  "watching 
all  parties  and  insuring  their  fidelity  to  the  agreement  by 
the  payment  of  a  royalty  for  the  use  of  the  invention."  And 
this,  it  is  said,  is  "  all  there  is  in  substance  or  principle  to  the 
case  at  bar,  except  that  Mr.  Wayman,  instead  of  the  Stand- 
ard Company,  was  the  originator  of  the  scheme  and  that  he 
persuaded  his  co-defendants  to  enter  into  it" 

But  the  scheme  has  other  features  and  effects  which 
counsel  overlook  or  ignore.  It  is  immediately  open  to  the 
criticism  that  its  parts  have  no  natural  or  necessary  relation. 
What  relation  has  the  fixing  of  a  price  of  the  ware  to  the 
production  of  "  seconds "  t  If  the  articles  were  made  per- 
fect their  price  in  compensation  of  them  and  by  unfettered 
competition  would  adjust  itself.  To  say  otherwise  would  be 
in  defiance  of  the  examples  of  the  trading  and  industrial 
world.  Nor  was  a  combination  of  manufacturers  necessary 
to  the  perfection  of  manufacture  and  to  rivalry  in  its  quality. 
And  it  may  be  asked  if  such  perfection  and  its  protecting 
influence  against  deception  and  the  ruinous  depression  of 
prices  were  so  desirable  and  potent  as  it  is  c(Mitended  that 
they  were,  why  were  they  not  extended  to  "  baths,"  the  most 
important  of  the  articles  in  the  trade?  It  is  not  an  adequate 
answer  to  say  that  [42]  there  was  a  time  guarantee  of  them 
even  though  it  was  given  to  all  of  them,  as  it  was  not  The 
justification  of  defendants  is  based  not  on  the  responsibility 
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of  manuf  aetures  but  on  the  integrity  of  the  articles  assured 
by  the  use  of  the  Arrott  device. 

It  is  the  foundation  of  def^idants'  argument  that  to 
make  the  use  of  that  device  imiversal  was  the  prompting 
of  Wayman's  energies  to  unite  the  manufacturers  and  to 
remove  the  evils  which  beset  the  trade  and  which  were 
'' discrediting  the  ware  and  demoralizing  the  market  and 
business."  It  was  the  representation  of  the  advantage, 
we  are  told,  of  such  results  that  broke  down  the  resolu- 
tion of  the  Standard  Company  not  to  share  the  use  of  the 
device  with  other  manufacturers.  But  granting  that  there 
was  provision  or  security  against  the  production  of  "sec- 
<mds "  in  all  of  the  articles,  it  seems  from  what  we  have 
said  above  that  all  of  the  substantial  good  which  is  asserted 
to  have  been  the  object  of  the  agreements  could  have  been 
attained  by  a  simple  sale  of  the  right  to  use  the  Arrott 
patent,  conceding  to  it  the  dominant  effect  which  is  attrib- 
uted to  it.  Nor  is  the  justification  of  defendants  made  more 
adequate  by  the  representation  that  "  Wayman's  motive  was 
to  make  money  for  himself,  not  as  a  manufacturer  but  as 
the  owner  of  the  patent,  receiving  royalties  from  those 
whom  he  licensed  to  use  his  patented  invention."  Wayman 
testified  to  another  motive.  By  fixing  prices  "he  hoped," 
he  said,  "as  one  of  the  features  of  the  license  agreements, 
to  enable  the  companies  to  abolish  ruinous  competition" 
and  to  get  a  "  revenue  for  each  of  the  companies  to  enable 
them  to  make  a  reasonable  profit." 

But  motives  and  inducements  may  not  be  easily  esti- 
mated, and  we  will  pass  to  a  consideration  of  the  agree- 
ments. On  March  30,  1910,  the  Manufacturers'  Associa- 
tion passed  a  resolution,  and  a  committee  of  five  was  con- 
stituted, to  be  known  as  the  price  and  schedule  com-  [48] 
mittee,  to  which  the  license  agreements  and  resale  agree- 
ments should  be  referred.  This  committee  was  to  inter- 
view the  various  manufacturers  and  obtain  their  consent 
to  the  agreements  which  were  to  become  effective  "when 
the  consent  of  83  per  cent  of  the  production  "  was  had. 
The  signatory  manufacturers  agreed  to  "  give  their  prompt 
co-operation  to  the  matter  in  question." 
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At  the  same  time  tiie  following  resolution  was  passed: 

"Whereas,  a  proposition  is  pending  for  a  license  agreement  and  a 
resale  price  for  the  benefit  of  the  Jobbing  trade,  and 

'*  Whereas,  long-term  contracts  are  a  menace  to  said  propositton, 

**We,  the  undersigned,  manufacturers  of  enameled  ware,  berebj 
agree  to  take  no  orders  for  delivery  l>eyond  May  31,  1910. 

"  This  agreement  is  not  binding  upon  the  signers  unless  all  members 
of  the  Bnameled  Ware  Manufacturers*  Association  are  parties  thereto 
and  append  their  signatures. 

"  The  within  is  agreed  to." 

*  At  the  same  meeting  a  memorandum  of  agreement  was 
proposed  which  was  to  be  executed  with  Wayman  as  licensor 
of  various  patents  covering  pneumatic  dredgers.  The  agree- 
ment covered  selling  schedules  of  the  ware  and  provided  for 
the  royalties  to  be  paid;  the  selling  price  to  the  jobbers  to 
be  established  by  the  licensor  through  a  committee  appointed 
by  the  various  manufacturers.  It  provided  penalties  for  the 
violation  of  the  price  regulations,  and  preferential  discounts 
(discounts  allowed  to  certain  manufacturers),  from  the  sell- 
ing prices.  Such  discounts  were  to  be  allowed  on  sales  to 
jobbers  only. 

Such  details  as  might  ^^  be  necessary  for  the  perfection  of 
the  arrangement''  were  reserved  for  the  next  meeting  of 
manufacturers.  After  this  meeting  a  circular  l^ter  was  seskt 
by  Wayman  to  all  manufacturers  apprising  them  of  what 
had  transpired,  the  attention  that  had  been  [44]  given  the 
subject,  and  informing  them  that  ^'  the  final  license  agree- 
ment papers  "  would  be  executed  at  the  next  meeting  to  be 
held  in  May. 

The  license  agreement  was  subsequently  executed.  It 
granted  to  the  licensee  the  right  to  use  in  the  manufacture 
of  enameled  ware  the  Arrott  patent,  also  a  patent  to  £. 
Dithridge  for  a  pneumatic  sieve  and  a  patent  to  William 
Lindsay  for  an  ^^  Enameling  powder  distributor."  It  re- 
leased the  claims  for  past  infringement  so  Icmg  as  the  licen- 
sees operated  under  the  license.  It  fixed  royalties  of  $5.00 
per  day  for  each  furnace,  subject  to  a  diminution  of  like 
amount  for  furnaces  shut  down  for  more  than  six  consecu- 
tive working  days.  It  fixed  prefer^itial  discounts  from  the 
regular  selling  prices,  confining  them  only  to  sales  by  the 
manufacturers  to  jobbers.    And  it  was  provided  that  no 
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goods  manufactured  under  the  license  should  be  sold  unless 
they  bore  a  registered  label  (except  where  otherwise  speci- 
fied) owned  by  the  licensee  and  in  addition  thereto  a  license 
tag  or  label  approved  by  the  licensee  placed  in  a  visible  posi- 
tion thereon. 
The  provision  for  prices  was  as  follows: 

"The  Licensor  agrees  that  he  will  employ  a  commission  of  six  (6) 
persons,  of  which  he  Is  to  be  one  and  to  act  as  chairman  thereof, 
five  of  whom  shaU  be  designated  by  a  majority  of  the  parties  holding 
licenses  similar  to  this  license,  which  commissions  shall  have  super- 
vision of  all  the  relations  and  transactions  between  the  parties  hereto 
under  this  agreement,  but  it  is  understood  that  where  a  member  of 
said  commission,  or  his  company,  shall  be  directly  interested  In  any 
question  of  a  violation  of  the  license  to  be  decided  by  the  said  com- 
mission, said  memb^  shaU  be  disqualified  and  a  temporary  member 
shall  be  appointed  in  his  place  by  the  remaining  members  of  the 
conmiission. 

"AU  terms  and  conditions  relative  to  prices  and  discounts  now 
established  by  the  Licensor  and  set  forth  in  [46]  the  annexed 
schedules  and  made  a  part  hereof,  shall  remain  in  force  and  effect 
until  other  terms,  conditions,  and  preferential  discounts  are  substi- 
tuted therefor  by  the  Licensor,  which  substitution  can  only  be  made 
by  him  with  the  approval  of  a  majority  of  the  members  of  the  com- 
mission, hereinbefore  prescribed.  Notice  of  such  changes  and  substi- 
tutions shall  be  given  from  time  to  time  in  writing  by  the  Licensor 
to  the  Licensees.  The  Licensee  covenants  to  adhere  to  and  main- 
tain such  terms,  conditions,  regulations,  prices  and  preferential  dis- 
counts as  may  be  established  by  the  Licensor,  from  time  to  time, 
and  the  Licensee  further  agrees  to  sell  no  '  seconds '  or  *Bs*  covered 
by  Schedules  4,  Hf  5,  and  6."     (Italics  ours.) 

The  restrictions  as  to  prices  at  which  the  goods  were  to 
be  sold  did  not  apply  to  those  sold  and  exported  to  foreign 
countries.  Such  sales  were  required,  however,  to  be  proved 
to  the  licensor. 

There  was  a  provision  for  the  return  of  80  per  cent  of  the 
royalties  paid  if  the  agreement  should  be  complied  with. 
Tliese  royalties,  called  in  the  agreement ''  Royalty  Bebates,'^ 
were  forfeited  if  the  provisions  of  the  agreement  should  be 
violated  in  any  particular. 

The  foregoing  constitute  the  essential  provisions  of  the 
manufacturers'  agreements  and  it  will  be  observed  what 
little  space  is  given  to  '^seconds,"  though  it  is  asserted  in 
the  argument,  as  we  have  seen,  that  to  get  rid  of  the  evils 
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of  tiieir  production  and  sale  was  the  chief  impulse  to  the 
agreementa  The  covenant  as  to  ^^ seconds"  was  expressed 
by  the  words  which  we  have  italicized  in  the  provision  re- 
lating to  prices  and  discounts  quoted  above.  The  schedules 
referred  to  are  found  in  the  paragraph  providing  for 
preferential  discounts  and  cover  all  articles  but  baths, 
these  being  described  in  schedules  1,  2,  and  3. 

There  was  also  a  jobber's  license  agreement  that  bore 
at  the  top  the  note  that  it  ''  must  be  executed  by  the  pur- 
chaser in  order  to  purchase  licensed  sanitary  enameled 
[46]  ware.'*  It  conveyed  to  the  jobber  the  right  to  buy 
and  sell  such  ware,  provided  for  certain  discounts  and  de- 
tails  as  to  shipments  and  deliveries,  and  that  the  sales  were 
to  be  made  ^^  by  the  purdiasers  at  prices  to  be  establidied 
and  prevailing  in  the  various  zones  into  which  the  goods 
were  shipped,  regardless  of  the  point  of  purchase.**  There 
was  a  provision  for  the  payment  of  the  purchase  price  at 
certain  rebate  periods  if  the  agreement  should  be  complied 
with.  The  resile  prices  as  established  from  time  to  time 
were  required  to  be  maintained  by  all  jobbers  and  dealers, 
and  sales  could  not  be  made  from  one  jobber  to  another 
for  any  better  prices  than  *  established  by  the  sheets,"  and 
the  purchaser  agreed  to  ^'observe  and  strictly  maintain 
*  *  *  the  selling  prices  as  they  are  set  forth  in  the 
schedules  and  observe  and  adhere  to  the  rules  and  regula- 
tions as  embodied  in  the  price  sheets  '*  or  embodied  in  price 
sheets  which  might  be  issued  by  or  under  the  authority 
of  the  licensor.  Articles  might  be  added  to  or  removed 
from  the  schedules  at  any  time.  The  purchaser  also  agreed 
during  the  life  of  the  contract  not  to  purchase,  sell,  adver- 
tise, or  solicit  orders  for,  or  in  any  way  handle  or  deal  in, 
sanitary  enameled  iron  ware  of  any  manufacturer  not 
licensed  under  the  letters-patent  enumerated  in  the  agree- 
ment, except  with  the  express  written  permission  of  the 
licensor.  A  breach  of  any  of  the  conditicms  subjected  the 
contract  and  all  unfilled  orders  to  concellation,  the  for- 
feiture of  rebates  and  the  power  to  obtain  the  ware  manu- 
factured under  the  letters-patent  from  any  of  the  licensed 
manufacturers.  The  purchaser  further  agreed  not  to  sell 
any  goods  on  hand  manufactured  in  aocordanoe  with  the 
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patents,  irreepective  of  by  whom  manufactured,  except  in 
accordance  with  the  prices,  conditions  and  regulations  of 
sale  established  by  the  licensor. 

The  price  list  contained  a  notice  to  the  jobbers'  salesmen 
that  the  agreements  executed  by  their  companies  [47]  re- 
quired them  to  resell  the  various  licensed  products  at  no 
better  prices,  terms,  or  other  regulations  than  therein  es- 
tablished. And  further,  as  changes,  additions,  and  elimina- 
tions occurred,  new  sheets  woxdd  be  issued  promptly. 

These  are  the  main  outlines  of  the  agre^nents,  and,  as 
emphasizing  them,  Wayman  directed  the  manufacturers  at 
the  time  they  sent  out  the  jobbers'  agreements  to  also  send 
with  them  a  letter  containing  the  following:  '^  It  is  necessary 
for  you  [the  jobbers]  to  execute  these  contracts  before  we 
[the  manufacturers]  can  sell  you  licensed  sanitary  enameled 
ware."  This  provision  was  enforced,  as  indicated  by  letters 
in  the  record.  It  was  also  the  conditibn  expressed  by  Way- 
man  in  his  correspondence  with  other  manufacturers  whom 
he  tried  to  induce  to  accept  licenses  and  become  parties  to  the 
agreements.  In  a  letter  to  a  jobber  Wayman  expressed  the 
hope  that  the  jobber  could  see  his  way  clear  to  execute  the 
agreement,  as  it  covered  ^'  a  matter  entirely  for  the  jobbers' 
benefit."  He  further  stated,  ''The  Cedar  Rapids  Pump 
Company  of  your  city  have  executed  the  agreemeiit,  and  I 
hope  you  will  co-operate  immediatdy  with  your  local  com- 
petitors, which  will  be  much  more  advantageous  than  a 
continuous  cut  market." 

In  this  statement  certain  things  are  prominent.  Before 
the  agreements  the  manufacturers  of  enameled  ware  were 
independent  and  competitive.  By  the  agreements  they 
were  combined,  subjected  themselves  to  certain  rules  and 
regulations,  among  others  not  to  sell  their  product  to  the 
jobbers  except  at  a  price  fixed  not  by  trade  and  competitive 
conditions,  but  by  the  decision  of  the  committee  of  six  of 
their  number,  and  zones  of  sales  were  created.  And  the 
jobbers  were  brought  into  the  combination  and  made  its 
subjection  complete  and  its  purpose  successful.  Unless  they 
entered  the  combination  they  could  obtain  no  enameled  ware 
from  any  manufacturer  who  was  in  the  combination,  and 
the  condition  of  entry  [48]  was  not  to  resell  to  plumbers 
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except  at  the  prices  determined  by  the  mannf  acturers.  Tlie 
trade  was,  therefore,  practically  controlled  from  producer 
to  consumer,  and  the  potency  of  the  scheme  was  established 
by  the  co-operation  of  85  per  cent  of  the  manufacturers  and 
their  fidelity  to  it  was  secured  not  only  by  trade  advantages, 
but  by  what  was  practicaUy  a  pecuniary  penalty,  not  inaptly 
termed  in  the  argument  ^^  cash  bail."  The  royalty  for  each 
furnace  was  $5.00,  80  per  cent  of  which  was  to  be  returned 
if  the  agreement  was  faithfully  observed ;  it  was  to  be  ^  for- 
feited as  a  penalty"  if  the  agreement  was  violated.  And 
for  faithful  observance  of  their  engagements  the  jobbers, 
too,  were  entitled  to  rebates  from  their  purchases.  It  is 
testified  that  90  per  cent  of  the  jobbers  in  number  and  more 
than  90  p^  cent  in  purchasing  power  joined  the  com- 
bination. 

The  agreements  clearly,  therefore,  transcended  what  was 
necessary  to  protect  the  use  of  the  patent  or  the  monopoly 
which  the  law  conferred  upon  it.  They  passed  to  the  pur- 
pose  and  accomplished  a  restraint  of  trade  condemned  by 
the  Sherman  law.  It  had,  therefore,  a  purpose  and  accom- 
plished a  result  not  shown  in  the  Bement  Case.  There  was 
a  contention  in  that  case  that  the  contract  of  the  National 
Harrow  Company  with  Bement  &  Sons  was  part  of  a  con- 
tract and  combination  with  many  other  companies  and  con- 
stituted a  violation  of  the  Sherman  law,  but  the  fact  was 
not  established  and  the  case  was  treated  as  one  between  the 
particular  parties,  the  one  granting  and  the  other  receiving 
a  right  to  use  a  patented  article  with  conditions  suitable  to 
protect  such  use  and  secure  its  benefits.  And  there  is  noth- 
ing in  Henry  y.  A.  B.  Dick  Co.j  2Q4t  U.  S.  1,  which  contra- 
veaea  the  views  herein  expressed. 

The  agreements  in  the  case  at  bar  combined  the  manu- 
facturers and  jobbers  of  enameled  ware  very  much  to  the 
same  purpose  and  results  as  the  association  of  manu-[49] 
f  acturers  and  dealers  in  tiles  combined  them  in  Montague  dk 
Co.  V.  Lowry^  193  U.  S.  38,  which  combination  was  condemned 
by  this  court  as  offending  the  Sherman  law.  The  added  ele- 
ment of  the  patent  in  the  case  at  bar  can  not  confer  im- 
mimity  from  a  like  condemnation,  for  the  reasons  we  have 
stated.    And  this  we  say  without  entering  into  the  consider- 
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ation  of  the  distinction  of  rights  for  which  the  Govern- 
ment contends  between  a  patented  article  and  a  patented 
tool  used  in  the  manufacture  of  an  unpatented  article. 
Rights  conferred  by  patents  are  indeed  very  definite  and  ex- 
tensive, but  they  do  not  give  any  more  than  other  rights  an 
universal  license  against  positive  prohibitions.  The  Sher- 
man law  is  a  limitation  of  rights,  rights  which  may  be 
pushed  to  evil  consequences  and  therefore  restrained. 

This  court  has  had  occasion  in  a  number  of  cases  to  de- 
clare its  principle.  Two  of  those  cases  we  have  cited.  The 
others  it  is  not  necessary  to  review  or  to  quote  from  except 
to  say  that  in  the  very  latest  of  them  the  comprehensive 
and  thorough  character  of  the  law  is  demonstrated  and 
its  sufficiency  to  prevent  evasions  of  its  policy  **by  resort 
to  any  disguise  or  subterfuge  of  form,"  or  the  escape  of 
its  prohibitions  "by  any  indirection."  United  States  v. 
American  Tobacco  Co.^  221  U.  S.  106,  181.  Nor  can  they 
be  evaded  by  good  motives.  The  law  is  its  own  measure 
of  right  and  wrong,  of  what  it  permits,  or  forbids,  and  the 
judgment  of  the  courts  can  not  be  set  up  against  it  in  a 
supposed  accommodation  of  its  policy  with  the  good  inten- 
tion of  parties,  and  it  may  be,  of  some  good  results.  United 
States  V.  Trans-Missouri  Freight  Asso.^  166  U.  S.  290; 
Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  62. 

The  Colwell  Lead  Company  asserts  the  legality  of  the 
license  agreements  as  the  other  defendants  do,  and,  besides, 
urges  that  it  was  not  engaged  in  interstate  commerce  but 
that  it  only  sold  to  plumbers  and  that  none  of  the  price  re- 
strictions was  applicable  to  it,  nor  was  it  [60]  at  any  time 
in  any  relations  whatsoever  with  the  other  defendants.  It 
asserts  that  it  was  itself  a  jobber  and  therefore  had  no  occa- 
sion to  deal  with  jobbers  and  that  it  was  not  present  nor  rep- 
resented at  any  of  the  meetings  preceding  the  license  agree- 
ments. 

It  does  appear,  however,  that  the  company  was  a  member 
of  the  association  of  manufacturers,  an  association  which, 
we  have  seen,  passed  the  first  resolution  in  regard  to  the 
license  agreement,  and  the  president  of  the  company  when 
addressed  on  the  subject  of  the  agreement  expressed  an 
appreciation  of  it  provided  all  manufacturers  should  "  sign 
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up.''    He^  however,  reserved  final  judgment  until  he  could 
go  over  the  matter  in  detail  with  Wayman,  who  had  ad- 
dressed him,  and  declared  that  he  would  ^^be  greatly  in- 
fluenced by  what  other  manufacturers  do.^ 

There  is  a  letter  in  the  record,  about  which,  however,  there 
is  scmie  dispute,  purporting  to  have  been  written  by  the 
president  of  the  company  to  Wayman,  in  which  the  latter^s 
interpretation  of  a  previous  letter  was  said  to  be  ^  entirely 
correct,"  and  which  contained  the  following:  ^^We  will  not 
reqfuire  any  preferentials  below  the  lowest  price  made  by  the 
Standard  Sanitary  Manufacturing  Ca"  There  can  be  little 
doubt  of  the  genuineness  of  the  letter,  and  it  is  certain  that 
the  company  assented  on  the  twenty-fifth  of  May,  1910.  Its 
license,  however,  was  modified  in  order  that  it  might  meet 
local  competition  in  New  York,  its  business  being,  it  is  con- 
tended, mostly  local. 

It  appears  from  the  testimony  that  the  company  was  a 
manufacturer  uid  a  jobber,  manufacturing  about  one- half 
of  what  it  sold.  As  a  jobber  it  bought  goods  from  other 
manufacturers  but  it  denies  there  was  un  agreement  as  to 
prices  with  such  manufacturers. 

The  testimony  as  to  the  State  or  interstate  character  of  its 
business  is  that  it  manufactures  at  Elizabeth,  N.  J.  [61], 
and  buys  also  from  other  manufacturers  and  jobbers.  It 
ships  from  there  to  its  warehouses  in  New  York,  Worcester, 
Mass.,  and  Brooklyn.  The  trade  of  its  Worcester  brandi 
covers  about  two  hundred  miles  around  Worcester,  its  efforts 
being  to  localize  its  business.  It  is  doubtful,  it  is  testified, 
if  the  trade  goes  beyond  Massachusetts,  the  trade  there  being 
circumscribed.  Sales  in  Connecticut  are  made  through  the 
New  York  office  from  the  ware-rooms. 

It  is  manifest  that  the  Colwell  Company  was  a  party 
to  the  combination  and  was  also  engaged  in  interstate  com- 
merce. The  fact  that  its  trade  was  less  general  than  that 
of  the  other  manufacturers  and  jobbers  does  not  take  from 
it  the  character  of  an  interstate  trader.  The  fact  that  it 
wtts  restricted  in  less  degree  than  the  other  jobbers,  given 
a  certain  freedom  of  competition  to  meet  local  conditions 
m  New  York,  diminishes  only  the  degree  of  culpability 
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but  does  BOt  entirely  remove  it.    Indeed,  it  may  be  said 
that  suoh  freedom  does  not  even  diminish  culpability.    It  is 
a  concession,  which  may  be  made  a  means  of  crushing  com- 
petition where  it  is  most  formidable. 

Error  is  assigned  on  the  action  of  the  Circuit  Court  in 
not  granting  a  motion  made  by  defendants  for  an  enlarge- 
ment of  time  to  take  testimony  on  the  ground  that  they 
had  been  prevented,  by  the  acti<m  of  the  Government  in 
instituting  criminal  proceedings,  from  properly  presenting 
their  defense. 

The  question  arose  upon  the  action  of  witnesses  who 
were  subpoenaed  and  called  by  the  Colwell  Lead  Comfiany, 
they  being  officers  of  some  of  the  other  manufacturers. 
The  Government  apprehending,  and  as  it  now  contends, 
that  the  witnesses  were  called  to  give  them  immunity 
from  a  criminal  prosecution  which  was  then  pending  in 
Michigan,  notified  them  that  if  they  testified  they  would 
do  so  at  their  peril,  as  immunity  could  only  be  claimed  by 
[62]  witnesses  for  the  Government.  The  witnesses  there- 
upon, upon  the  advice  of  counsel,  refused  to  testify,  leaving, 
as  it  is  contended,  the  Colwell  Company  particularly,  and 
the  other  defendants  as  well,  without  the  evidence  such  wit- 
nesses could  have  given  and  which,  it  is  said,  they  did  give 
subsequently  in  the  criminal  trial. 

Whether  the  testimony,  if  given,  would  have  conferred 
immunity  we  are  not  called  upon  to  determine.  The  only 
question  is  as  to  the  extent  of  the  court's  discretion  in  such 
circumstances.  The  Sherman  Act  provides  for  a  criminal 
proceeding  to  punish  violations  and  suits  in  equity  to  re- 
strain such  violations,  and  the  suits  may  be  brought  simul- 
taneously or  successively.  The  wder  of  their  bringing  must 
depend  upon  the  Gtovemment;  the  dependence  of  their  trials 
can  not  be  fixed  by  a  hard  and  fast  rule  or  made  impera- 
tively to  turn  upon  the  character  of  the  suit.  Circumstances 
may  determine  and  are  for  the  consideration  of  the  court. 
An  imperative  rule  that  the  civil  suit  must  await  the  trial 
of  the  criminal  action  might  result  in  injustice  or  take  from 
the  statute  a  great  deal  of  its  power.  Besides  a  suit  by 
the  Govemi;nent  there  may  be  an  action  for  damages  by  a 
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^person  injured  by  reason  of  anything  forbidden  by  the 
act."  Must  it  also  wait?  Indeed,  the  reasons  urged  fot  the 
role,  if  logically  ext^ided,  would  compel  the  postpcmement 
of  the  enforcement  of  the  civil  remedies  until  the  exhaus- 
tion of  criminal  prosecutions  or  their  expiration  by  lapse 
of  time.  Until  either  ev^it  occurs  the  danger  of  incrimi- 
nation can  not  be  said  to  have  passed.  It  is  manifest,  there- 
fore, that  the  most  favorable  view  which  can  be  taken  of 
the  rights  of  defendants  in  such  situation  is  that  they  depend 
upon  the  discretion  of  the  court  in  the  particular  case.  We 
find  no  abuse  of  such  discretion  in  the  case  at  bar. 
Decree  affirmed. 


UNITED  STATES  v.  UNION  PACIFIC  RAILROAD 
COMPANY.- 

APPEAL  FROM  THS  CIBCUIT  COURT  OF  THE  XTSJTBD  8TATBB  FOB 
THE  DISTRICT  OF  UTAH. 

No.  446.    Argued  AprU  18,  22,  23,  1912.— Decided  December  2,  1912. 

[226  U.  S.  61.] 

The  purchase  by  the  Union  Pacific  Railroad  Company  of  forty-six  per 
cent  of  the  stoclc  of  the  Southern  Pacific  Company,  with  the  result- 
ing control  of  the  latter's  railway  system  by  the  former,  is  an  illegal 
combination  in  restraint  of  interstate  trade  within  the  punriew  of 
the  Sherman  Anti-Trust  Act  of  1890  and  must  be  dissolved.* 

The  Sherman  Anti-Trust  Act  of  July  2,  1890,  26  Stat.  209,  c.  647.  ap- 
plies to  interstate  railroads  which  are  among  the  principal  instru- 
mentalities of  interstate  commerce. 

The  Sherman  Act  is  intended  to  reach  and  prevent  all  combinations 
wliich  reslxains  freed<Hn  of  interstate  trade,  and  should  be  given  a 
reasonable  construction  to  this  end. 

The  opinions  in  Standard  OH  Co,  v.  United  States  and  United  States 
V.  American  Tobacco  Co,,  221  U.  S.  1  and  106,  contain  no  sugges- 
[62]tion  that  the  decisions  of  the  court  in  the  Trans-Missouri  and 

«For  the  opinion  of  the  Circuit  Court  (188  Fed.  102),  see  ante, 
page  308.  For  opinion  as  to  form  of  mandate  (226  U.  S.  470),  see 
post,  page  687. 

*  Syllabus  and  statements  of  arguments  o^yri^ted,  1912,  1918,  by 
The  Banks  Law  Publishing  Company. 


Digitized  by  VjOOQ IC 


I7KITED  STATB8  V.  UNION  PAOIFIO  B.  B.  00.  668 

Syllabus. 

Joint  TrafBc  cases  were  not  correct  In  holding  the  combinations 
involved  to  be  Illegal  while  applying  the  rule  that  the  statute  should 
be  reasonably  construed. 

The  Sherman  Law  prohibits  the  creation  of  a  single  dominating  oon^ 
trol  in  one  corporation  whereby  natural  and  existing  competition  in 
interstate  trade  is  suppressed ;  such  prohibition  extends  to  the  con- 
trol of  competing  interstate  railroads  effected  by  a  holding  company 
as  in  the  Northern  Securities  case,  and  to  the  purchase  by  one  of  two 
competing  railroad  companies  of  a  controlling  portion,  even  if  not, 
as  In  this  case,  a  majority  of  the  stock  of  the  other. 

The  Sherman  Law,  in  its  terms,  embraces  every  contract  or  combina- 
tion in  form  of  trust  or  otherwise  or  conspiracy  in  restraint  of 
interstate  trade. 

Congress  is  supreme  over  interstate  commerce,  and  a  combination 
which  contravenes  the  Sherman  Law  is  illegal  although  it  may  be 
permissible  under,  and  within  corporate  powers  conferred  by,  the 
laws  of  the  State  where  made. 

Courts  should  construe  the  Sherman  Law  with  a  view  to  preserve 
free  action  of  competition  in  interstate  trade,  which  was  the  pur- 
pose of  Congress  in  enacting  the  statute. 

Competition  is  the  striving  for  something  which  another  is  actively 
seeking  and  wishes  to  gain. 

Competition  between  two  transcontinental  railway  systems  such  as 
the  Union  Pacific  and  Southern  Pacific  includes  not  only  making  of 
rates  but  the  character  of  service  rendered  and  accommodation 
afforded;  and  the  inducement  to  maintain  points  of  advantage  in 
these  respects  is  greater  when  the  systems  are  indq^^endent  than 
when  the  corporation  owning  one  of  the  systems  also  dominates 
and  controls  the  other. 

The  Union  Pacific  and  Southern  Pacific  are  competing  systems  of  in- 
terstate railways  and  their  consolidation  by  the  contn^  of  the  latter 
by  the  former  through  a  dominating  stiock  interest  does,  as  a  mat- 
ter of  fact,  abridge  free  competition,  and  is  an  illegal  restraint  of 
interstate  trade  under  the  Sherman  Law. 

In  this  case  held,  that  while  there  was  a  great  deal  of  non-competitive 
business,  a  sufficiently  large  amount  of  competitive  business  was 
affected  to  clearly  bring  the  combination  made  within  the  purview 

.  of  the  Sherman  Law. 

In  this  case  also  held,  that  the  necessity  of  the  Union  Padflc  to  obtain 
an  entrance  to  San  Francisco  and  oth^  California  points  over  the 
lines  of  the  Southern  Pacific  was  not  such  as  to  Justify  the  combina- 
tion complained  of  in  this  case  in  view  of  the  provisions  fbr  a  contin- 
[•S]  uous  railroad  to  the  Pacific  ooast  and  for  interchange  of  traffic 
without  discrimination  contained  in  the  acts  of  July  1,  1862,  12 
Stat  489,  405,  f  12,  c  120,  and  of  July  2,  1864,  18  Stmt  856,  862, 
f  15,c216. 

Doubtless  courts  could  restrain  one  railroad  constructed  under  the 
acts  of  July  1, 1862,  and  July  2, 1864,  from  making  discriminations, 
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contrary  to  iht  provisions  of  those  acts  in  regard  to  interchange  of 
traffic,  against  another  railroad  also  constructed  under  those  acts. 

The  obligation  to  keep  faith  with  the  Ctovemment  in  regard  to 
management  of  railroads  constructed  under  acts  of  Ckmgrass  con- 
tinue notwithstanding  changed  forms  of  ownersliip  and  organi- 
zation, as  does  also  continue  the  legiidative  power  of  Oongress 
concerning  such  railroads. 

Although  a  railroad  corporation  may  lawfully  acquire  that  portion 
of  another  railroad  which  connects,  but  does  not  compete,  with 
any  part  of  its  own  system,  it  may  not  acquire  the  entire  system 
a  substantial  portion  of  which  does  compete  with  its  lines. 

The  effect  of  such  a  purchase  and  its  legality  under  the  Sherman 
Law  may  be  judged  by  what  was  actually  accomplished,  and  the 
natural  and  probable  consequences  of  that  which  was  done. 

In  determining  the  yalldity  of  a  combination  the  court  may  look 
to  the  Intent  and  purpose  of  those  conducting  the  transaction 
and*  to  the  objects  had  in  view. 

While  in  small  corporations  a  majority  of  stock  may  be  necessary 
for  control,  in  large  corporations,  where  the  sto<&  is  distributed 
among  many  stodcholders,  a  compact  united  ownership  of  less 
than  half  may  be  ample  to  control  and  amounts  to  a  dominant 
interest  sufficient  to  effect  a  combinatioB  in  restraint  of  trade 
within  a  reasonable  construction  of  the  Sherman  Law. 

In  applying  the  general  rules  as  to  relief  under  the  Sherman  Law 
as  declared  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  1.  78, 
the  court  must  deal  with  each  case  as  it  finds  it;  and  where  the 
combination  has  k)een  effected  by  purchase  by  one  corporation  of 
a  dominant  amount  of  stock  of  its  competitor  the  decree  should 
provide  an  injunction  against  the  right  to  TOte  stock  so  acquired, 
or  payment  of  dividends  thereon  except  to  a  recover,  and  any 
plan  for  dii^KMSition  of  the  stock  should  be  sndi  as  to  effectually 
dissolve  the  unlavrful  combination. 

Whether  the  decree  can  provide  fdr  the  purchase  by  the  Union 
Pacific  of  such  portions  of  the  Southern  Pacific  as  are  only  con- 
necting and  are  not  competitive  and  which  effect*  a  oontinuous 
line  to  San  Francisco,  not  now  determined,  with  leave  to  the  Dis- 
trict Oourt  to  consider  any  plan  proposed  to  efltet  such  results. 
[64]  Unless  plans  for  dissolution  are  presented  to,  and  affirmed 
by,  the  District  Oourt  within  a  reasonable  period,  in  this  case  three 
months,  that  court  should  proceed  to  dissolve  the  combination  by 
receiver  and  sale. 

The  decree  below,  dismissing  the  bill  generally,  being  affirmed  by 
this  court  as  to  all  matters  other  than  the  purchase  of  Sou^iem 
Pacific  stock,  is  reversed  in  part,  and  the  District  Court  retains 
its  jurisdiction  oiwr  the  cause  to  see  that  the  decree  outlined  by 
this  court  in  this  q[>inion  is  made  effectual. 

186  Fed.  Rep.  102,  reversed  in  part. 
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[Monopoly — (Combination  bt  Carbiebs — Stock  Contbol. — ^1.  A  oombi- 
nattoa  which  places  railroads  engaged  In  Interstate  commerce  in 
such  a  relation  as  to  create  a  single  dominating  control  in  one  cor- 
poration whereby  natural  and  existing  competition  in  interstate 
commerce  is  unduly  restricted  or  suppressed  constitutes  a  restraint 
of  interstate  commerce  forbidden  by  the  Sherman  Anti-Trust  Act 
of  July  2,  1890  (26  Stat,  at  L.  209.  chap.  647,  U.  S.  CJomp.  Stat. 
1901,  p.  3200),  whether  accomplished  through  i^  holding  con^Miny 
or  through  a  direct  transfer  of  a  dominating  stock  Interest  from 
one  company  to  the  other. 
For  other  cases,  see  Monopoly*  II.  c,  in  Digest  Sup.  Ct.  1908. 

Monopoly — Combination  by  Oabbiers — Stock  CJontrol. — 2,  A  pur- 
chase by  one  railway  company  of  a  dominating  stock  Interest  in 
another,  though  legal  in  the  State  where  made,  and  within  cor- 
porate powers  conferred  by  State  authority,  can  not  escape  con- 
demnation under  the  Sherman  Anti-Trust  Act  of  July  2,  1890,  if  it 
contravenes  the  prohibitions  of  that  statute  against  combinations 
and.  coiuaipiracles  in  restraint  of  trade,  enacted  by  Congress  in  the 
exercise  of  its  supreme  authority  over  interstate  commerce. 
For  other  cases,  see  Monopoly,  II.  c,  in  Digest  Sup.  Ct  1908. 

MoNOP(».Y — Combination  by  Cabuebs — Stock  Contbol. — 3.  The  ac- 
qulsitloa  by  the  Union  Pacific  Railroad  Company,  then  operating  a 
line  from  Missouri  River  points  to  Portland,  and  thence  to  San 
Francisco  by  steamship  connection,  of  46  per  cent  of  the  outstand- 
ing capital  stock  of  the  Southern  Pacific  Company,  with  the  intent 
and  result,  not  only  of  securing  the  California  connection  at  Ogden 
over  the  Central  Pacific  line,  and  thus  effecting  such  a  continuity 
of  the  Union  Pacific  and  Central  Pacific  lines  from  the  Missouri 
River  to  San  Francisco,  as  was  contemplated  by  the  acts  of  July  1, 
1862  (12  Stat  at  L.  489,  chap.  120),  July  2,  1864  (18  Stat  at  L.  856, 
chap.  216),  and  June  20,  1874  (18  Stat,  at  L.  Ill,  chap.  331,  U.  S. 
Comp.  Stat.  1901,  p.  3577),  but  of  obtaining  the  dominating  control 
of  the  entire  Southern  Pacific  system,  consisting  of  lines  by  water 
and  rail,  together  forming  a  transportation  system  from  New  York 
and  other  Atlantic  ports  to  San  Francisco  and  Portland  and  other 
Pacific  coast  points,  with  various  branches  and  connections,  be- 
sides a  steamship  line  from  San  Francisco  to  Panama,  and  from  San 
Francisco  to  the  Orfeat,  and  a  half  Interest  in  anotiier  line  between 
the  two  latter  points,  which  system  was  actively  competing  with 
the  purchasing  road  for  interstate  business,  large  in  volume,  though 

*The  paragraphs  following,  in  brackets,  are  from  the  syllabus  of 
the  case,  as  reported  in  volume  57,  page  124,  Lawyers'  Edition, 
Supreme  Court  Reports.  Syllabus  copyrighted*  1M2,  2i9l3,  by  The 
Lawyers'  CoK>perative  PubJithiBg  Company, 
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small  in  comparison  with  the  total  traffic  carried,  creates,  contrary 
to  the  act  of  July  2,  1890,  a  combination  In  restraint  of  interstate 
trade. 

For  other  cases,  see  Monopoly,  II.  c,  in  Digest  Sup.  Gt  1906. 
iNJTJNorroN — Against  Monopolies — Soopb  or  Relief.-— 4.  The  Federal 
District  Oourt,  in  relieving  against  a  combination  in  restraint  of 
interstate  trade,  created  contrary  to  the  act  of  Jnly  2,  1890,  by  the 
acquisition  by  the  Union  Pacific  and  Central  Pacific  lines  of  a 
dominant  stock  Interest  In  the  Southern  Pacific  Ck>mpany,  a  com- 
peting railway  system,  should,  by  its  decree,  provide  against  the 
right  to  vote  such  stock  while  in  the  ownership  or  control  of  die 
Union  Pacific  Railroad  Ck>mpany,  or  any  corporation  owned  by  it, 
or  while  held  for  it  by  any  corporation  or  person,  and  forbid  any 
transfer  or  disposition  thereof  in  such  wise  as  to  continue  its  con- 
trol,  and  should  enjoin  the  payment  of  dividends  on  the  stock  while 
so  held,  except  to  a  receiver  appointed  by  the  court  to  collect  and 
hold  such  dividends  until  disposed  of  by  its  decree. 

For  other  cases,  see  Injunction,  I.  g,  in  Digest  Sup.  Ot  1906. 
Appeal — ^Remanding  fob  Fubtheb  Heabino — Dissolution  of  Monop- 
oly.— 5.  Any  plan  for  the  disposition  of  the  shares  of  stock  of  the 
Southern  Pacific  Company,  found  by  the  Federal  Supreme  Oourt 
to  have  been  acquired  by  the  Union  Pacific  Railroad  Company,  con- 
trary to  the  act  of  July  2,  1890,  prohibiting  combinations  in  the 
restraint  of  interstate  trade,  must  be  such  as  effectively  to  dis- 
solve the  unlawful  combination,  and  must  be  subject  to  the  ap- 
proval and  decree  of  the  district  court,  which  shall  proceed,  upon  the 
presentation  of  any  plan,  to  hear  the  Qovernment  and  the  defend- 
ants, and  may  bring  In  any  additional  parties  whose  presence  may 
be  necessary  to  a  final  disposition  of  the  stock  in  conformity  to 
the  views  of  the  Supreme  Court.] 

For  other  cases,  see  Appeal  and  Error,  5408-5406,  in  Digest  Sup. 

Ct.  1908. 
•  •  •  •  • 

The  facts,  which  involve  the  validity  under  the  Sherman 

Anti-Trust  Act  of  1890  of  the  purchase  by  the  Union  Pacific 

Railroad  Company  of  a  dominant  interest  of  the  stock  of 

the  Southern  Pacific  Company,  and  whether  the  same  was  a 

combination  in  restraint  of  interstate  commerce  within  the 

purview  of  the  act,  are  stated  in  the  opinion. 

Mt.  Cardenio  A.  Severance^  The  Attorney  General^  Mr. 
Frank  B.  KeUogg^  for  the  United  States,  appellant. 

The  maintenance  of  free  competition  among  railways  has 
become  the  settled  policy  of  the  Nation* 
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The  Interstate  Commerce  Act,  in  its  {irovisions  against 
contracts,  agreements,  or  combinations  between  common 
carriers  for  pooling,  ^enforces  the  competitive  principle. 

The  Sherman  Law,  as  constnied  by  the  courts,  is  directed 
against  all  attempts  to  suppress  competition  among  inter- 
state carriers  or  to  monopolize  interstete  commerce.  Na- 
tional Cotton  OU  Co.  V.  Texas,  197  U.  S.  115;  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  197;  United  States 
V.  Standard  OU  Co.,  178  Fed.  Kep.  177;  UnUed  States  v. 
Joint  Trafiii:  Assn.,  171  U.  S.  505;  United  States  v.  Trans- 
Missouri  Freight  Assn.,  166  U.  S.  290. 

This  policy  has  found  expression  in  the  constitutions  and 
laws  of  thirty-seven  States  and  two  Territories. 

The  courts  have  recognized  and  enforced  the  policy,  both 
under  statutory  and  constitutional  provisions,  and  also  in 
the  absence  of  such  provisions.  Central  R.  R.  Co.  [66]  v. 
Collins,  40  Georgia,  582;  Clarke  v.  Central  R.  cfe  B.  Co., 
50  Fed.  Rep.  838;  Commonwealth  v.  Sovih  Penn  Road,  1 
Pa.  Co.  Ct.  Rep.  214;  Continental  Securities  Co.  v.  Inter- 
borough  R.  T.  Co.,  165  Fed.  Rep.  945;  Currier  v.  Ry.  Co., 
48  N.  H.  822 ;  East  St.  Louis  Connecting  Ry.  v.  Jarvis,  92 
Fed.  Rep.  735 ;  East  Line  and  Red  River  Co.  v.  Texas,  75 
Texas,  434;  Edwards  v.  Southern  Ry.  Co.,  66  S.  Car.  277; 
Gulf,  Col.  <&  S.  Fe  R.  R.  Co.  v.  Texas,  72  Texas,  404;.£ra7iuZ- 
ton  V.  Savannah,  &c.,  Ry.,  49  Fed.  Rep.  412;  Langdon  v. 
Branch,  87  Fed.  Rep.  449;  LouisvtUe  dk  Nash.  R.  R.  Co.  v. 
Kentucky,  97  Kentucky,  675,;  S.  C,  161  U.  S.  677;  Jforria  v. 
Railway  Co.,  55  N.  H.  681 ;  PearsdU  v.  Great  Northern  Ry., 
161  U.  S.  646;  Penn.  R.  R.  Co.  v.  Commonwealth,  7  Atl. 
Rep.  868,  874;  State  v.  VanderhiU,  87  Oh.  St.  590;  Stockton 
V.  Central  R.  R.  of  N.  /.,  50  N.  J.  Eq.  52;  Tex.  &  Pac.  Ry. 
Co.  V.  So.  Pac.  Ry.,  41  La.  Ann.  970;  Yazoo.,  Ac,  Ry.  Co.  v. 
Southern  Ry.  Co.,  88  Mississippi,  746. 

It  is  immaterial  that  one  of  two  competing  roads  may  be 
organized  under  the  laws  of  another  State  or  situated  be- 
yond the  borders  of  the  State  having  the  prohibition.  Cur- 
rier V.  Ry  Co.,  48  N.  H.  822 ;  Investigation  into  Union  Pacific 
and  Southern  Pacific,  12  I.  C.  C.  R^p.  847;  Morrxtl  v.  RtM- 
way  Co.,  55  N.  H.  581 ;  Union  Pacip)  v.  Ilason  City  d  Tt. 
95825*— V0L4 
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Dodge  Ry.  Co.^  199  U.  S.  160 ;  United  States  v.  Ufiim  Pacific 
R.  R.  Co.,  188  Fed.  Rep.  121. 

Prior  to  the  acquisition  of  the  stock  of  the  Southern 
Pacific  Company  by  the  Union  Pacific  the  lines  of  those 
two  systems  were  competitive,  and  such  acquisition,  having 
eliminated  such  competition,  was  therefore  in  restraint  of 
trade  and  in  violation  of  the  Anti-Trust  Act.  East  St. 
Louis  Connecting  Ry.  v.  Jarvisy  92  Fed.  Rep.  785 ;  East  Line 
and  Red  River  Co.  v.  Texas,  75  Texas,  434 ;  East  Line  and 
Red  River  Co.  v.  Rushing,  69  Texas,  806;  Gulf,  Col.  <&  S.  Fe 
R.  R.  Co.  V.  Texas,  72  Texas,  404;  Harriman  v.  Northern 
Securities  Co.,  197  U.  S.  244;  KimhaU  v.  A.,  T.  <&  S.  F.  Ry. 
Co.,  46  Fed.  Rep.  888;  Louis,  dk  Nash.  R.  R.  [66]  Co.  v. 
Kentucky,  97  Kentucky,  675;  S.  C,  161  U.  S.  677;  Northern 
Securities  Co.  v.  United  States ^  193  U.  S.  197;  PearsaU  v. 
Great  Northern  Ry.,  161  U.  S.  646 ;  Penna.  R.  R.  Co.  v.  Com- 
monwealth,  7  Atl.  Rep.  368,  374;  Standard  OH  Co.  v.  United 
States,  221  U.  S.  1 ;  State  v.  Montana  Ry.  Co.,  21  Montana, 
221;  State  v.  VanderbUt,  37  Oh.  St.  590;  Stockton  v.  Central 
R.  R.  of  N.  J.,  50  N.  J.  Eq.  52 ;  Tex.  cfe  Pac.  Ry.  Co.  v.  South- 
em  Pacific  Ry.,  41  La.  Ann.  970 ;  United  States  v.  Am.  To- 
bacco  Co.,  221  U.  S.  106 ;  UniUd  States  v.  Joint  Traffic  Assn., 
171 U.  S.  505 ;  United  States  v.  Trans-Missouri  Freight  Assn., 
166  U.  S.  302;  United  States  v.  Trans-Missouri  Freight 
Assn.,  58  Fed.  Rep.  64;  United  States  v.  Union  Pac.  R.  R. 
Co.  et  al.,  188  Fed.  Rep.  110. 

The  clause  in  the  Pacific  Railroad  Act  authorizing  the 
Central  Pacific  and  the  Union  Pacific  to  consolidate  their 
lines  gave  the  Union  Pacific  no  right  to  buy  the  Southern 
Pacific.  Louis,  dk  Nash.  R.  R.  Co.  v.  Kentucky,  161  U.  S. 
677;  Pearsall  v.  Grea^  Northern  Ry.,  161  U.  S.  646;  Un. 
Pac.  V.  Mason  City  dk  Ft.  Dodge  Ry.  Co.,  199  U.  S.  160. 

The  acquisition  of  the  controlling  interest  in  the  South- 
ern Pacific  system  by  the  Union  Pacific  tended  to  suppress 
competition,  and  therefore  was  in  restraint  of  trade;  also 
tended  to  monopoly  and  is  in  violation  of  the  Sherman  Act. 
Harriman  v.  Northern  Sec^rities  Co.,  197  U.  S.  244;  North- 
ern Securities  Co.  v.  United  States,  193  U.  S.  197;  Penna. 
R.  R.  Co.  V.  Commomoealth,  7  Atl.  Rep.  368,  374;  Stockton 
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V.  Central  R.  R.  of  N.  /.,  60  N.  J.  Eq.  62;  United  States  v. 
Am.  Tobacco  Co.,  221  U.  S.  106. 

The  ownership  by  the  UnicMi  Pacific  of  less  than  a  ma- 
jority of  the  stock  in  the  Southern  Pacific,  Santa  Fe,  North- 
em  Pacific,  Great  Northern,  and  San  Pedro  lines  tended 
to  suppress  c<»npetition  and  create  a  monopoly  and  ia  in- 
hibited by  the  Sherman  Act.  Central  R.  R.  Co.  v.  CoJMna^ 
40  Georgia,  582;  Gibhs  v.  Consolidated  Gas  Co.,  130  U.  S. 
408;  Loewe  v.  Lawlor,  208  U.  S.  274;  Loins.  <&  Nash.  R.  R. 
Co.  V.  Kentucky,  161  U.  S.  677;  Northern  [67]  Securities 
Co.  V.  United  States,  198  U.  S.  197;  PearsaU  v.  Great  North- 
em  Ry.,  161  U.  S.  646;  Penna.  R.  R,  Co.  v.  Commonwealth, 
7  Atl.  Eep.  368,  374;  People  v.  Chicago  Gas  Trust  Co.,  130 
Illinois,  268;  Salt  Co.  v.  Guthrie,  35  Oh.  St  666;  Stockton 
V.  Central  R.  R.  of  N.  J.,  80  N.  J.  Eq.  52;  United  States  v. 
Standard  OH  Co.,  173  Fed.  Rep.  179;  Standard  OU  Co.  v. 
United  States,  221  U.  S.  1;  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S  290. 

The  fact  that  the  Union  Pacific  has,  since  the  conunence- 
ment  of  this  suit,  sold  the  balance  of  its  stock  in  the  Great 
Northern  and  Northern  Pacific  and  in  the  Santa  Fe  is  no 
reaaon  why  an  injunction  should  not  be  granted.  United 
States  V.  Trans-Missouri  Freight  Assn.,  166  U.  S.  290. 

The  conti^l  of  the  San  Pedro  road  under  the  circum- 
stances of  this  case  tended  to  suppress  competition  and  is 
void,  although  that  line  was  not  completed  at  the  time  of 
the  acquisition  of  the  stock  therein.  Commonwealth  v. 
Beech  Creek  R.  R.  Co^  1  Pa.  C!o.  Ct.  R^.  223;  Farrington 
V.  Stucky,  165  Fed.  Bep.  826 ;  Hamilton  v.  Savannah, 
Florida  <&  W.  Ry.,  49  Fed.  Bep.  412;  Hartford  cfi  New 
Haven  R.  R.  Co.  v.  N.  T.  <&  New  Haven  R.  R.  Co.,  3  Rob- 
ertson (N.  Y.  Superior  Court),  411;  Inter.  Com.  Comm. 
V*  Phila.  <6  Reading  R.  R.  Co.,  123  Fed.  Rep.  969;  Langdon 
V.  Branchy  87  Fed.  Rep.  449;  Penna.  R.  R.  Co.  v.  Common- 
wealth, 7  Atl.  Rep.  368,  374;  Siaie  v..  Hartford  dk  New 
Haven  R.  R.  Co.,  29  Ckmnecticut,  586;  Thomsen  v.  Union 
CastU  Man  Steamship  Co.,  166  Fed.  Rep.  261;  United 
Siates  v.  Patterson,  69  Fed.  Rep.  280;  United  States  v. 
Standard  OU  Co.,  178  Fed.  Rep;  177;  Standard  (HI  Co.  ¥. 
Vnibed  States,  221  U.  S.  1. 
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The  combinntion  of  steam^p  lines  i)etw^to  American 
and  foreign  ports  for  the  purpose  of  suppressing  competi- 
tion is  within  the  iiihibitioBB  of  the  Sherman  Act  I'hom^ 
sen  V.  Union  OasOe  MaU  S.  8.  Go.,  166  Fed.  Bep.  251. 

The  Govemm^t's  brief  contains  a  synopsis  ^f  the  [68] 
constitutional  and  statutory  provisions  of  the  several 
States  and  Territories  on  the  subject  of  parallel  and  com- 
peting lines. 

Mr.  N.  S.  Loofms  and  Mr.  P.  P.  thmme  for  appellees. 

The  object  which  the  Union  Pacific  had  in  view  in  ac- 
quiring on  interest  in  the  Southern  PiEU^ific,  was  m>t  to  sup- 
press competition  or  to  obtain  a  monopoly,  but  to  secure  a 
permanent  relationship  with  the  Southern  Pacific  which 
would  insure  for  it  a  perpetual  through  line  to  San  Fran- 
cisco, as  contemplated  by  Congress,  and  give  to  it  as  well,  an 
entrance  into  all  the  traffic-producing  centers  of  Califomia. 

As  to  the  conception  which  Congress  and  the  public  had, 
X)f  a  single,  indivisible  line  of  railroad  extending  from  the 
MissouH  River,  with  continuous  rails  to  the  Pacific  Ocean, 
see  act  of  July  1,  1862.  Not  only  did  Oongiress  provide  for 
the  permanent  physical  continuity  of  the  proposed  railroads, 
but  gave  power  to  any  two  or  more  of  them  to  consolidate 
and  thus  place  themselves  under  a  single  managemexit.  §§ 
10, 12, 16,  act  of  July  1, 18TO,  12  Stdt.  4»7;  §  16,  act  of  July 
2, 1864,  13  Stat.  862.    See  Ames  v.  KangOB,  111  TJ.  S.  449. 

The  hope  and  expectation  <A  a  single,  indivisible  Kne  of 
railroad  from  the  Missouri  Biver  to  the  Pacific  Ocean  could 
not  be  fully  realized  las  long  as  ^the  ownership  was  vested 
in  separate  corporations  and  the  ol)^*ation  in  cHfferent  man- 
agements. 

It  is  clear  from  the  testimony  that  the  officials  of  the 
Union  Pacific  regarded  the  ^Southern  Paleific  not  as  a  com- 
petitWe,  but  as  a  oonnecting  line. 

The  testimony  of 'tiie  witneeMft  and  the  surrounding  cir- 
oumstan^es  demonstrate  that  the  object  and  intent  of  pur- 
chasing the  stock  of  the  Sovtfaem  Pcdfic  was  to  protaiet 
the  integrity  of  Uie:fhrou|^  line  Srom  the  Missouri  Biver 
to  the  Pacific  coast  and  to  proctre^for  the  Uokn  »[S9]  Pn- 
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ci6c  a  permanent  entrance  into  interior  CiyUfelonBa  points; 
it  was  not  to  obtain  a  competing  line  or  to  stifle  compe- 
tition« 

This  intent  was  shown  by  betterments.  As  to  deducing 
intent  from  actions  of  the  parties^  see  United  States  v. 
American  Tobacco  Companyj  221  U.  S.  106. 

The  Southern  Pacific  was  not  bound  to  agree  to  joint 
tariffs  under  any  law  in  force  when  the  stock  purdhase  was 
made. 

There  was  no  law  in  1901  by  which  that  company  could  be 
forced  to  grant  other  than  local  rates  between  Qgden  and 
San  Francisco  on  traffic  tendered  to  it  by  the  Union  Pacific; 
nor  did  th»  Pacific  Railroad  Ajct  of  July  3,  1864,  which  re- 
quired- the  Union  Pacific  and  the  Central  Pacific,  as  well 
as  the  other  roads  included  therein,  to  be  operated  and 
used  for  all  purposes  of  communication  and  travcd  so  far 
as  the  public  and  Qovemment  are  conoemed  as  one  cen- 
tinnous  line  extend  to  requiring  joint  tariffs.  L.  ^.  <6c. 
R.  R.  Co.  V.  E.  T.  Va.  <&  O.,  2 1.  C.  C.  Rep.  456,  and  3 1.  Q.  C. 
B«p.  1,6. 

This  court  has  held  that  the  fixing  of  rates  is  a  legislative 
power  which  can  not  be  exereised  by  the  eourt^  The  Ex- 
frees  Cases^  117  U.  S.  1,  28;  Central  Stock  Yarets  v.  Lotds^ 
viOe  dc.  By.  Co.,  192  U.  S.  568,  571;  Oregon  Short  Line  (& 
U.  N.  Ry.  Co.  V.  Northern  Pacific  S.  Co.,  51  Fed.  Rep.  465,. 
474;  Little  Bock  cfe  M.  B.  Co.  v.  St.  Louis  S.  W.  By.  Co., 
63  Fed,  Rep.  778. 

The  want  of  power  to  compel  railroads  to  enter  into  such 
agreemwts  led  to  the  adoption  of  the  Hepburn  Act,  §  14^ 
34  Stat  590,  and  the  Interstate  Conuneree  Commission;  wa« 
authorized  to  establish  tiirough  routes,  fix  rates,  and  to 
determine  the  divdsion  of  the  through  rate  between  con- 
necting carriers;  but  as, to  the  law  prior  thereto,  see  Sii^UitJ^em 
Pacific  V.  Int.  Com.  Comm.,  200  U.  S.  586,  558;  Chicago  dk 
N.  W.  Ry.  V.  Osborne,  82  Fed.  Rep.  &15* 

The  want  of  legal  pow«r  on  the  part  of  the  Unionr  llQil 
Pacific  to  compel  tiie  Soul^m  Pacific  to  recc^nise  ^  uma) 
iacidents  ol  a  thiKHifi^  ronte  and  the  disaretj^n  possessed  bj^ 
tiie  Southern  Paioifie  to  do  as  iteowm  welliM?e  migbt  ditft^te 
with  respect  to  through  rates,  gave  to  that  cotnpiuay  addir 
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tional  advantages  and  made  it  possible  for  the  Southern 
Pacific  to  more  effectively  c<mtrol  the  situation. 

The  so-called  Portland  route  to  San  Francisco  is  not  a 
practicable  one.  Union  Pacific  officials  had  frequently  con- 
sidered the  opening  of  the  Portland  gateway  for  San  Fran- 
cisco traffic,  but  had  always  concluded  that  it  would  be  an 
unprofitable  move,  and  therefore  it  was  not  done.  One  seri- 
ous objection  was  the  length  of  the  line.  Portland  is  sub- 
stantially the  same  distance  from  Omaha  as  San  Francisco 
is,  and  the  rate  to  San  Francisco  through  Portland  would 
have  to  be  the  same  as  the  rate  via  the  short,  direct  line 
through  Ogden ;  and  the  rate  to  Portland  was  the  same  as 
the  rate  to  San  Francisco.  The  Union  Pacific  would  receive 
no  greater  revenue  for  hauling  freight  through  Portland  to 
San  Francisco  than  it  would  for  the  same  freight  delivered 
at  Portland. 

As  a  matter  of  fact,  the  Portland  route  to  San  Francisco 
has  never  been  used,  although  it  has  been  open,  physically, 
since  1884. 

The  most  conclusive  point,  showing  that  the  Portland 
route  to  San  Francisco  is  and  always  has  been  an  imprac- 
ticable one,  is  the  fact  that  the  Northern  rail  lines  terminat- 
ing at  Seattle,  Tacoma,  and  Portland  have  never  been  able 
to  carry  any  substantial  amount  of  trans-continental  traffic 
to  or  from  San  Francisco. 

The  (government's  argument  is  that  the  Portland  route  to 
San  Francisco  could  have  been  used  by  the  Union  Pacific,  in 
view  of  the  successful  operation  of  the  Sunset  line  between 
New  York  and  San  Francisco  via  New  Orleans  by  the  South- 
em  Pacific.  The  conditions  surrounding  the  operation  of 
the  Sunset  route  are  so  dissim  [71]  ilar,  however,  that  it  can 
not  be  regarded  as  a  parallel  case.  In  the  first  place  it  is 
operated  under  a  single  management  from  New  York  to  San 
Francisco  and  California  business  is  given  preferred  atten- 
tion. The  freight  is  carried  by  boat  from  New  Yoi^  to  New 
Orleans  without  stop,  the  California  freight  quickly  trans- 
ferred to  cars  waiting  upon  the  wharves,  and  transported  in 
trainload  lots  to  Los  Ajigeles  and  San  Francisco.  It  is  a 
service  which  can  not  be  duplicated  by  any  other  broken 
water  and  rail  line. 
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The  traffic  upon  which  complainant  mainly  relies  to  estab- 
lish competitive  relations  between  the  Union  Pacific  and  the 
Southern  Pacific  in  1901,  was  traffic  between  the  Atlantic 
seaboard  and  the  Middle  West  on  the  one  hand  and  Califor- 
nia points  on  the  other.  As  to  all  this  traffic  the  Union  Pa- 
cific and  Southern  Pacific  were  not  competitors,  but  connec- 
tions, and,  in  a  sense,  partners. 

A  railroad  is  not  a  competitor  of  its  connections  on  busi- 
ness handled  by  them  jointly  under  a  through  tariff.  South- 
ern Pacific  V.  Interstate  Commerce  Com/nUssionj  200  U.  S. 
536. 

In  the  Standard  Oil  case^  221  U.  S.  1,  80,  this  court  recog- 
nized the  legality  of  combining  various  pipe  lines,  in  order 
to  make  a  continuous  line,  and  declared  that  an  agre^nent 
or  combination  so  to  do  would  not  be  repugnant  to  the 
Sherman  Act. 

Some  of  the  reasons  why  Union  Pacific  was  not  a  com- 
petitor of  Southern  Pacific's  Sunset  route  are  that  it  was 
a  connection  of  the  Southern  Pacific,  handling  through 
business  on  a  joint  tariff,  to  which  the  Southern  Pacific  had 
voluntarily  agreed.  In  entering  upon  this  relationship 
and  agreeing  to  the  joint  tariff,  the  Union  Pacific  knew  that 
the  Southern  Pacific  possessed  another  line  via  New  Or- 
leans and  that  it  would  endeavor  to  route  traffic  that  way 
and  get  the  long  haul  whenever  circumstances  permitted 
it.  But  notwithstanding  that  fact  the  Union  [72]  Pacific 
was  willing  to  continue  the  relationship.  As  a  matter  of  fact 
it  had  no  choice  about  the  matter ;  it  was  compelled  to  sub- 
mit to  these  conditions.  The  Southern  Pacific  was  not  only 
a  partner  but  a  dominant  partner — a  partner  with  which  the 
Union  Pacific  was  required  to  associate  or  go  out  of  busi- 
ness. With  no  rails  of  its  own  into  California  and  no  other 
railroad  but  the  Southern  Pacific  to  handle  its  California 
traffic,  it  was  impossible  for  it  to  occupy  the  position  of  an 
independent,  hostile  competitor. 

The  same  principle  is  also  controlling  when  we  consider 
that  as  between  the  Union  Pacific  and  the  Southern  Pa- 
cific, San  Francisco  is  a  local  non-competitive  point  on  the 
Southern  Pacific,  situated  eight  hundred  miles  distant  from 
the  western  terminus  of  the  Union  Pacific. 
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In  the  next  place,  the  'GoTemment's  argument  assumes 
that  two  parts  of  the  same  railroad  can  compete  with  each 
other;  that  is  to  say,  that  that  portion  of  the  Southern 
Pacific  Railroad  extending  from  San  Francisco  to  Ogden 
can  compete  with  that  portion  thereof  extending  from  San 
Francisco  to  New  York. 

This  assumption  can  not  be  correct,  as  it  is  obvious  that 
a  railtoad  company  can  not  compete  with  itself. 

Furthermore,  the  Union  Pacific  was  a  constituent  member 
of  the  Ogden  route  before  the  purchase,  and  it  continued  as 
such  thereafter.  If  the  Ogden  route,  including  the  Union 
Pacific,  competed  with  the  Sunset  route  before  the  pur- 
chase, it  still  competes  with  it;  if  it  did  not  compete  with 
it  before  the  purchase,  it  does  not  compete  with  it  now. 
Competitive  conditions  between  the  two  routes  have  not 
been  changed  by  placing  the  Union  Pacific  and  the  Southern 
Pacific  under  a  common  management. 

As  the  Southern  Pacific  controlled  the  routing  of  Cali- 
fornia business,  and  the  Union  Pacific  could  obtain  the 
business  through  the  friendly  interposition  of  that  com- 
pany only,  it  can  not  be  maintained  that  the  Union  Pacific 
[78]  was  a  competitor  of  the  company  it  was  dependent  upon 
to  get  the  business. 

If  the  Southern  Pacific  was  a  competitor  of  the  Union 
Pacific  on  California  business,  because  of  the  Sunset  route, 
and  the  Union  Pacific  can  not  own  the  stock  of  the  Southern 
Pacific,  then  it  will  be  impossible  for  any  of  the  large  rail- 
roads of  the  country  to  extend  their  lines  by  purchase  or 
consolidation.  Every  railroad  with  more  than  one  gateway 
is  in  the  same  predicament.  If  the  Government  were  devis- 
ing a  scheme  to  prevent  the  consolidation  of  all  railroads, 
regardless  of  whether  they  were  parallel  or  connecting  lines, 
a  better  one  could  not  have  been  concocted  than  the  theory 
adopted  in  this  case. 

Another  reason  why  the  Union  Pacific  should  not  be  c(m- 
sidered  as  a  competitor  of  the  Southern  Pacific  on  trans- 
continental business  to  and  from  California  points  is  that 
it  is  but  one  link  in  the  all-raU  through  line  from  the  At- 
lantic seaboard  to  San  Francisco,  while  the  Southern  Pacific 
has  a  continuous  line  from  New  York  to  San  Francisco, 
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under  a  sin^e  management.  The  Wnion  Pacific  id  de- 
pendent not  only  on  the  Southern  Pacific  on  the  west,  but 
on  its  eastern  connections  as  well,  to  fix  a  through  rate  or 
to  maintain  a  through  service;  in  itsdf  it  could  do  nothing 
without  the  voluntary  co-operation  of  the  lines  extending 
east  from  Omaha  or  Kansas  City. 

If  one  line  is  the  competitor  of  another  merely  because 
both  of  them  happen  to  be  links  in  systems  of  through 
routes  which  compete  with  each  other,  practically  every 
railroad  in  the  United  States  is  a  competitor  of  every  other 
railroad  in  the  United  States,  and  under  those  conditions 
not  one  line  could  purchase  or  consolidate  with  another 
line  because  of  its  being  a  competitor. 

Complainant's  testimony  as  to  the  existence  of  separate 
soliciting  agencies  and  of  the  consolidation  of  certain  of 
those  agencies  subsequent  to  1901  does  not  prove  that  the 
[74]  Southern  Pacific  and  Union  Pacific  were  in  compe- 
tition with  each  other. 

All  the  large  railroad  systems  in  the  United  States  have 
several  gateways,  representing  different  routes,  through 
which  their  traffic  may  be  handled;  for  instance,  the  New 
York  Central,  Pennsylvania,  and  Baltimore  &  Ohio  rail- 
roads have  among  others,  their  St.  Louis  and  Chicago  gate- 
ways; the  Chicago,  Milwaukee  &  St.  Paul,  its  Omaha,  Kan- 
sas City,  and  St.  Paul  gateways;  the  Missouri  Pacific,  its 
Pueblo  and  El  Paso  gateways;  the  Southern  Railway,  its 
Memphis  and  Niew  Orleans  gateways;  the  Louisville  &  Nash- 
ville, its  St  liOuis,  Memphis,  and  New  Orleans  gateways. 

It  is  the  effort  of  soliciting  agents  to  secure  business 
through  these  different  gateways,  as  varying  circumstances 
require  them  to  solicit  in  favor  of  the  one  or  the  other, 
which  induces  the  belief  that  there  is  competition  between 
the  routes  represented  by  them,  even  though  the  agents 
may  be  working  in  the  interests  of  the  same  carrier.  A 
brief  consideration  of  the  proposition  will  disclose  its  fal- 
lacy. 

Complainant's  witnesses  who  expressed  the  opinion  that 
the  Union  Pacific  and  Southern  Pacific  were  competing 
upon  California  business  did  so  entirely  upon  the  assump- 
tion that  the  rivalry  of  soliciting  agents  was  the  competition 
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of  railroads.  The  testimony  shows,  however,  how  fallacious 
such  testimony  is  and  demonstrates  that  the  strife  for  busi- 
ness may  merely  be  the  competition  which  is  constantly 
going  on  between  agents  in  the  service  of  the  same  prin- 
cipal. 

As  the  work  of  soliciting  agents  against  each  other  may 
be  in  pursuance  of  a  common  employment  and  the  results 
of  their  labors  for  the  benefit  of  the  same  railroad  or  com- 
bination of  connecting  railroads,  testimony  as  to  the  rivalry 
of  soliciting  agents  cannot  be  used  to  show  the  existence  of 
competition  between  the  routes  which  they  represent. 

[75]  The  fact  that  two  railroads  have  separate  soliciting 
agents  does  not  necessarily  prove  that  the  railroads  they 
represent  are  competitors. 

The  Government  itself  asserts  that  the  Union  Pacific 
and  Southern  Pacific  are  not  competing  at  the  present  time 
and  yet  it  appears  that  there  are  separate  soliciting  agencies 
representing  those  companies  at  New  York  and  San  Fran- 
cisco and  other  points. 

The  other  alleged  competitive  routes  of  minor  importance 
did  not  make  the  Union  Pacific  and  the  Southern  Pacific 
competitors  in  any  direct  and  substantial  sense. 

In  order  to  bring  the  competition  within  the  inhibition 
of  the  Sherman  Act,  it  must  be  direct  and  substantial.  Com- 
petition which  is  indirect  and  remote  is  not  competition 
within  the  meaning  of  the  statute;  traffic  unsubstantial  in 
amount  is  not  included  within  the  terms  of  the  law.  When 
the  Government  seeks  to  set  aside  transactions  as  in  restraint 
of  trade  and  commerce,  the  burden  rests  upon  it  not  only 
to  prove  the  restraint  of  commerce,  but  the  restraint  of  a 
substantial  volume  of  commerce.  It  must  affirmatively  show 
that  the  competition  was  of  some  practical  importance  and 
that  the  restraint  of  commerce  involved  was  unreasonable. 

The  Sherman  Act  was  not  intended  to  apply  to  com- 
binations whose  effect  upon  interstate  commerce  was  indirect 
or  incidental  only,  or  which  might  remotely  affect  that  com- 
merce. United  States  v.  Joint  Traific  Assn.^  171  U.  S. 
505,  568. 

This  court  puts  contracts  which  only  indirectly  and  inci- 
dentally restrain  interstate  commerce  upon  the  same  basis 
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which  there  are  numerous  examples,  which  incidentally  and 
with  respect  to  validity  as  legislation  of  the  States,  of 
indirectly  affect  interstate  commerce  and  yet  are  valid  be- 
cause it  is  not  a  direct  regulation  of  such  commerce.  An- 
derson V.  United  States^  171  U.  S.  604,  615,  and  [76]  Addys- 
ton  Pipe  and  Steel  Co.  v.  United  States,  176  U.  S.  211,  229. 

This  court  held  in  one  of  the  most  important  and  far- 
reaching  decisions  ever  announced  by  it,  that  the  Sherman 
Act  does  not  prohibit  every  contract,  combination,  etc.,  in 
restraint  of  trade,  but  only  those  which  unreasonably  re- 
strain trade  and  commerce.  Standard  Oil  Co.  v  United 
States,  221  U.  S.  1;  United  States  v.  Am.  Tobacco  Co.,  221 
U.  S.  106;  Cinmmati  Packet  Co.  v.  Bay,  200  U.  S.  179; 
PhiUifs  V.  Cement  Co.,  125  Fed.  Rep.  594;  KimbaU  v. 
Atchison  dkc.  Ry.  Co.,  46  Fed  Bep.  888;  State  v.  Cent,  of 
Oa.  Ry.,  109  Georgia,  716. 

Treating  all  of  the  traffic  over  the  various  routes  of  minor 
importance  as  competitive  and  considering  it  in  the  aggre- 
gate, it  is  a  mere  bagatelle  when  compared  with  the  entire 
traffic  of  the  Union  Pacific  and  the  Southern  Pacific.  It 
amounts  to  only  0.88  per  cent  of  the  tonnage  of  the  South- 
em  Pacific  and  to  only  3.10  per  cent  of  the  tonnage  of  the 
Union  Pacific,  while  the  revenue  of  the  Southern  Pacific 
from  this  traffic  aggregates  only  1.25  per  cent  of  its  total 
revenue,  an  amount  which  it  is  not  conceivable  that  the 
Union  Pacific  would  have  cared  to  invest  millions  in  South- 
em  Pacific  stock  to  suppress.  See  Rogers  v.  Nashville  dkc. 
Ry.  Co.,  91  Fed.  Rep.  299,  and  cases  supra. 

The  purchase  of  the  stock  of  the  Northern  Pacific  and  the 
Santa  Fe  by  defendants,  and  the  settlement  of  right-of-way 
controversies  with  the  Clark  interests,  which  resulted  in 
the  joint  construction  and  ownership  of  the  San  Pedro 
road,  were  not  acts  performed  with  the  object  of  suppress- 
ing competition  or  of  acquiring  a  monopoly,  nor  did  they 
have  that  effect. 

A  review  of  the  entire  record  demonstrates  that  a  mo- 
nopoly has  not  been  created,  that  there  has  been  no  suppres- 
sion of  competition,  and  that  there  was  no  conspiracy  to 
effectuate  either  purpose.  The  record  shows,  on  the 
[77  J  other  hand,  that  the  interest  which  the  Union  Pacific 
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acquired  in  t^e  Sonthem  Pacific  has  been  of  direct  and 
substantial  benefit  to  trade  and  eonuneroe. 

The  Union  Pacific  ownership  of  Southern  Pacific  stock 
was  not  a  control,  and  did  not  import,  as  a  matter  of  law, 
the  power  in  any  view  of  the  case  to  restrict  competition. 
The  Union  Pacific  merely  became  a  minority  stockholder, 
haying  by  its  first  purchase  acquired  only  about  87^  per  cent 
of  the  stodc  and  never  acquired  a  majority.  While  tfao 
Union  Pacific  may  have  been  able  to  ke^  control  with  less 
than  a  majority  of  stock  there  was  always  a  possibility 
that  it  could  not  do  so.  Stock  control  condemned  by  this 
court  has  been  of  an  actual  majority.  PearsaU  v.  Great 
Northern  Ry.^  161  U.  S.  671;  Northern  Securities  Case^ 
120  Fed.  Rep.  726;  S.  C.^  193  U.  S.  106;  Noyes  on  Inter- 
corporate Relations,  §294;  and  see  PvUman  Co.  v.  Mo.  Pete. 
R.  R.,  115  U.  S.  578. 

The  acquisition  and  owner^ip  by  the  Union  Pacific  of 
the  Huntington  stock  by  out-and-out  sale  to  it  by  a  stock- 
holder in  the  market,  is  not,  as  such,  within  the  power  of 
Congress  to  regulate,  under  the  commerce  clause  of  the 
Constitution.    United  States  v.  Knight  Co.^  156  U.  S.  1. 

The  acquisition  and  ownership  of  property  by  a  corpo- 
ration or  citizen  of  a  State  is  not  interstate  commerce.  The 
Union  Pacific  is  a  Utah  corporation  and  had  power  to 
purchase  stock  of  the  Southern  Pacific.  Nat.  Bank  v. 
Matthews^  98  U.  S.  628;  St.  Louis  R.  R.  v.  Terre  Haute 
R.  R.,  145  U.  S.  407;  Paul  v.  Virginia,  8  Wall.  168. 

A  State  corporation  is  subject  to  regulation  by  Congress 
only  to  the  extent  and  by  the  measure  of  its  engagement 
in  interstate  commerce.  Employers*  Liability  cases,  207 
U.  S.  468,  499.  See  Ashley  v.  Ryan,  153  U.  S.  436,  442; 
Louisville  dk  NashvUle  case,  161  U.  S.  677;  Mobile  (6c.  R.  R. 
Co.  V.  Mississippi,  210  U.  S.  187,  202. 

The  authority  of  the  several  States  to  permit  railroads 
within  their  respective  territory  to  consolidate  on  terms 
[78]  prescribed  by  each  is  inconsistent  with  the  assertion  of 
a  power  of  Congress  to  the  same  effect,  as  it  could  only 
prescribe  a  uniform  rule. 

The  purchase  by  the  Union  Pacific  of  the  Huntington 
stock  by  out-and-out  sale  is  not  within  the  purview  of  the 
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Sherman  Xiaw.  An  otit-andH)Ut  sale  is  quite  dkthiguidhable 
from  a  ooUatepal  stipuktiqn  or  covenant  running  witii  the 
sale. 

The  combination  or  conspiracy  prohibited  by4he  Shemuin 
Law  is  essentially  ^  process  terminable  in  future.  It  is 
not  like  a  sale  completed  when  made.  MitcheU  "v.  Reynolds^ 
1  P.  Wms.  1£1.  For  s(Hne  >of  these  collateral  agreements 
to  sales  see  Diamond  Match  Co.  v.  Baeber^  106  N.  Y.  473; 
Ncrdenfeldt  y.  Mamn^  App.  Cas.,  1901,  535;  Bancroft  t. 
Embo$m,n^  Co.y  72  U.  H.  407;  Packet  Co.  v.  Bay^  200 
U.  &  17«. 

Something  more  than  the  acquisition  of  a  competing 
propeufy  is  necessary  to  bring  the  purchaser  and  seller 
within  the  Sherman  Law.  Shawnee  Comprees  Co.  ca$ey 
209  U.  S.  484;  Chemical  Co.  v.  Provident  Co.y  64  Fed.  Bep. 
950;  The  Greene  case,  62  Fed.  Rep.  lU;  BoUer  Co. -v. 
Ouehmnnf  143  Massachusetts,  355,  364;  OaJcdale  Co.  v. 
Oarstj  28  At].  Bep.  973.  See  also  Harriman  v.  Mensdesy 
115  Oalifomia,  19;  Collins  v.  Looke^  L.  JR.,  4  App.  Cas. 
674;*AS%ratn^a  v.  Seharring-Huwen^  8  Mo.  App.  522;  LesUe 
V.  LofUlard,  110  N.  Y.  619;  Cohens.  BerUn^  56  N.  Y.  Supp. 
66a;  KeUog  v.  Larkin,  3  Pinney  (Wk.),  123;  Dolph  v. 
Troy  Co.^  28  F^d  Bep.  554;  Mathews  v.  ABsooiated  Press^ 
32  N.  E.  Bop.  981;  Vincffor  Co.  v.  Voehrbaoh^  148  N.  Y.  68; 
Ifacauhy  v.  Tiemey,  19  R.  L  265;  Bohn  v.  Mfg.  Co,,  54 
Minnesota,  238;  Cote  v.  Murphy,  159  Pa.  St.  420;  Ins.  Co. 
V.  Bd.  of  Underwriters,  67  Fed.  Bep.  317;  Nat'l  Assn.  v. 
Ounming,  170  N.  Y.  315;  Vogelen  v.  Ganter,  167  Massa- 
chusetts, 92,  opinion  of  Holmes,  J. 

A  competitor  may  be  driven  out  by  lawful  competition, 
Mogul  S.  S.  Co.  V.  McGregor,  L.  B.,  23  Q.  B.  D.  612; 
£79]  WhitweU  v.  Continental  Tobacco  Co.^  125  Fed.  Bep. 
469;  Bonsack  v.  Smith,  70  Fed  Bep.  388,  and  if  so  he  may 
also  la/wfuUy  be  bought  out  by  voluntary  contract 

MeDe  size  or  aggi^egation  by  purchase  does  not  necessarily 
amount  to  violations  of  the  Sh^^nan  'Law. 

The  same  stockholders  may  lawfully  own  a  oontroUing 
iitterest  in  eadi  of  two  ^ecMUpetiog  OQQK)BatioBS.  B\gel(HQ  v. 
OdiuM^  Co^  167  F^  £^.  704,  727, 
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Mr.  Justice  Dat  delivered  the  opinion  of  the  court. 

The  case  was  begun  in  the  United  States  Circuit  Court 
for  the  District  of  Utah  to  enforce  the  provisions  of  the  so- 
called  Sherman  Anti-Trust  Act  of  1890, 26  Stat.  209,  c.  647, 
against  certain  alleged  conspiracies  and  combinations  in 
restraint  of  interstate  commerce.  The  case  in  its  principal 
aspect  grew  out  of  the  purchase  by  the  Union  Pacific  Rail- 
road Company  in  the  month  of  February,  1901,  of  certain 
shares  of  the  capital  stock  of  the  Southern  Pacific  Company 
from  the  devisees  under  the  will  of  the  late  ColHs  P.  Himt- 
ington,  who  had  formerly  owned  the  stock.  Other  shares  of 
Southern  Pacific  stock  were  acquired  at  the  same  time,  the 
holding  of  the  Union  Pacific  amounting  to  750,000  shares  or 
about  37i  per  cent  (subsequently  increased  to  46  per  cent) 
of  the  outstanding  stock  of  the  Southern  Pacific  Company. 
The  stock  is  held  for  the  Union  Pacific  Company  by  one  of 
its  proprietary  companies,  the  Oregon  Short  Line  Railroad 
Company.  The  Government  contends  that  the  domination 
over  and  control  of  the  Southern  Pacific  Company  given  to 
the  Union  Pacific  Company  by  this  purchase  of  stock  brings 
the  transaction  within  the  terms  of  the  Anti-Trust  Act  A 
large  amount  of  testimony  was  taken  and  the  case  heard 
before  four  circuit  judges  of  the  Eighth  Circuit,  resulting 
in  a  decree  dismissing  the  bill.    188  Fed.  Rep.  102. 

Prior  to  the  stock  purchase  in  1901  the  Union  Pacific 
[80]  system  may  briefly  be  described  as  a  line  of  railroad 
from  the  Missouri  River  to  the  Pacific  coast,  namely,  from 
Omaha,  Nebraska,  or  perhaps  more  strictly  from  Council 
Bluffs,  Iowa,  and  from  Kansas  City,  Missouri,  to  Ogd^i, 
Utah,  and  Portland,  Oregon,  with  various  branches  and  con- 
nections, and  a  line  of  steamships  from  Portland  to  San 
Francisco,  California,  and  from  Portland  to  the  Orient ;  and 
a  line  of  steamships  from  San  Francisco  to  thcf  Orient  {the 
Occidental  A  Oriental  Steamship  Company),  in  which  the 
Union  Pacific  and  the  Southern  Pacific  each  owned  a  half 
interest.  The  main  line  from  Council  Blufti  to  Ogden,  a 
little  over  1,000  miles  in  length,  with  the  branch  from  Kan- 
sas City,  through  Denver,  Colorado,  to  Cheymne,  Wyo- 
ming, on  the  main  line^  was  owned  and  operated  by  the 


Digitized  by  VjOOQ IC 


UNITED  STATES  V.  UNION  PAOIFIO  R.  R.  00.  671 

Opinion  of  the  Court 
Union  Pacific;  the  line  from  Oranger,  Wyoming,  on  the 
main  line  of  the  Union  Pacific,  to  Huntington,  Oregon,  was 
owned  and  operated  by  the  Oregon  Short  Line  Railroad 
Company,  the  capital  stock  of  which  was  owned  by  the 
Union  Pacific;  and  the  line  from  Huntington  to  Portland 
was  owned  and  operated  by  the  Oregon  Railroad  A  Naviga- 
tion Company,  the  stock  ownership  of  which  was  in  the 
Oregon  Short  Line.  The  boat  line  from  Portland  to  San 
Francisco  and  to  the  Orient,  the  Portland  &  Asiatic  Steam- 
diip  Company,  was  organized  early  in  1901,  its  stock  being 
owned  by  the  Oregon  Railroad  &  Navigation  Company. 

The  Southern  Pacific  Company,  a  holding  company  of 
the  State  of  Kentucky,  also  engaged  in  operating  certain 
lines  of  railroad  under  lease,  controlled  a  line  of  railroad 
extending  from  New  Orleans  through  Louisiana,  Texas, 
New  Mexico,  Arizona,  California  and  Oregon  to  Portland, 
reaching  Los  Angeles  and  San  Francisco,  with  several 
branch  lines  and  connections  extending  into  tributary  terri- 
tory. A  line  of  boats  running  between  New  York  and  New 
Orleans  was  also  owned  and  operated  by  the  Southern 
Pacific,  and  later  the  same  ships  entered  the  port  of  Gal- 
[81]  veston,  where  also  the  Southern  Pacific  reached  tide- 
water, and  it  had  branches  extending  to  various  points  in 
northern  Texas  connecting  with  other  lines  of  road.  The 
Southern  Pacific  also  operated,  under  lease,  the  railroad  of 
the  Central  Pacific  Railway  Company,  all  the  stock  of  which 
is  owned  by  the  Southern  Pacific.  The  lines  of  the  Central 
Pacific  consisted  of  the  road  from  San  Francisco  to  Ogden, 
about  800  miles  in  length  and  connecting  at  the  latter  place 
with  the  Union  Pacific  and  the  Denver  &  Rio  Grande  Rail- 
road Company's  line.  It  also  had  various  branches  in  and 
about  California  aggregating  in  mileage  about  500  miles. 
The  Southern  Pacific  also  owned  a  majority  of  the  stock  of 
the  Pacific  Mail  Steamship  Company,  which  operated  a  line 
of  steamships  pl]ring  to  ports  in  the  Orient  and  running 
between  San  Francisco  and  Panama  which,  with  the  Pan- 
ama Railroad  and  its  boats,  constituted  the  so-called  Pan- 
ama route. 

The  contention  of  the  Oovemment  is  that,  prior  to  the 
stook  purchase,  the  Union  Pacific  and  Southern  Pacific  Were 
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competing  systems  of  railroad  lengc^ed  in  interstate  eom- 
merce.  and  acted  independently  asto  a  large  amount  of  such 
carrying  trade,  and  that  sinee  tbe  acquisition  of  the  stock  in 
question  the  dominating  power  of  the  Uni<m  Pacific  has 
eliminated  competition  between  these  two  systems,  and  that 
such  domination  makes  the  combination  one  in  restraint  of 
trade  within  the  meaning  of  the  first  section  of  the  act  of 
Congress  of  July  2,  1890,  and  the  transaction  an  attempt  to 
monopolize  interstate  trade  within  the  provisions  of  the 
second  section  of  the  act. 

In  view  of  the  recent  consideration  of  the  histoiy  and 
meaning  of  the  act  {Standard  OH  and  Tobacco  cases^  221 
U.  S.  1  and  106,  respectively)  it  would  be  superfluous  to 
enter  upon  any  general  consideration  of  its  origin  and  scope. 
In  certain  aspects  the  law  has  been  thoroughly  considered 
and  its  construction  authoritatively  settled,  and  in  determin- 
ing the  present  controversy  we  need  but  [82J  briefly  re- 
state some  of  the  conclusions  reached.  The  act  applies  to 
interstate  railroads  as  carriers  conducting  interstate  com- 
merce, and  one  of  the  principal  instrumentalities  thereof. 
United  States  v.  Trans-Missouri  Freight  Association^  166 
U.  S.  290;  United  States  v.  Joint  Traffic  AssociaHon,  171 
XT.  S.  505.  The  act  is  intended  to  reach  combinations  and 
conspiracies  which  restrain  freedom  of  action  in  interstate 
trade  and  commerce  and  unduly  suppress  or  restricst  the 
•play  of  competition  in  the  conduct  thereof.  United  States 
V.  Joint  Traffic  Association,  supra.  In  that  case  an  agree- 
ment between  competing  interstate  railroads  for  the  purpose 
of  fixing  and  maintaining  rates  was  condemned- 

^^It  is,''  said  the  court  (p.  571).,  ^*the  combination  of 
these  large  and  powerful  corporations,  covering  vast  sec- 
tions of  territory  and  influencing  trade  throug^ut  the 
whole  extent  thereof,  and  acting  as  one  body  in  all  the 
matters  over  which  the  combination  extends,  that  consti- 
tutes the  alleged  evil,  and  in  regard  to  which,  so  far  as 
the  combination  operates  upon  and  restrains  interstate  eom- 
merce^  Congress  has  power  to  legislate  and  to  prohafcit.'' 

In  the  Northern  Securities  Co.  v.  United  States,  iSi  U.-S. 
197,  this  court  dealt  with  a  co^ibination  differing  in  char- 
acter from  tbatx^msidered  in  the  Xranp>Missouri.«Ad70oint 
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Traffic  cases,  and  it  was  there  held  that  the  transfer  to  a 
holding  company  of  the  stock  of  two  competing  interstate 
railroads,  thereby  effectually  destroying  the  power  which 
had  theretofore  existed  to  compete  in  interstate  commerce, 
was  a  restraint  upon  such  commerce,  and  Mr.  Justice  Harlan, 
announcing  the  affirmance  of  the  Decree  of  the  Circuit  Court, 
said  (p.  337) : 

"  In  aU  the  prior  cases  in  this  court  the  Antt-Trnst  Act  has  been 
construed  as  forbidding  any  combination  which  by  its  necessary 
operation  destroys  or  restricts  free  competition  among  those  engaged 
in  interstate  commerce;  in  [88]  other  words,  that  to  destroy  or  re- 
strict free  competition  in  interstate  commerce  was  to  restrain  such 
conmierce.  Now,  can  this  court  say  that  such  a  rule  is  prohibited  by 
the  Constitution  or  is  not  one  that  Congress  could  appropriately  pre- 
scribe when  exerting  its  power  under  the  commerce  idause  of  the 
Constitution?  Whether  the  free  operation  of  the  normal  laws  of 
competition  is  a  wise  and  wholesome  rule  for  trade  and  commerce  is 
an  economic  question  which  this  court  need  not  consider  or  deter- 
mine." 

Mr.  Justice  Brewer,  who  delivered  a  concurring  opinion, 
while  expressing  the  view  that  the  former  cases  were  rightly 
decided,  said  that  they  went  too  far  in  giving  the  reasons 
for  the  judgments,  and  declared  his  view  that  Congress 
only  intended  to  reach  and  destroy  those  contracts  which 
were  in  direct  restraint  of  trade,  unreasonable  and  against 
public  policy.  He  was  nevertheless  emphatic  in  condemn- 
ing the  combination  effected  by  the  Northern  Securities 
Company  and  the  transfer  of  stocks  to  it,  which  policy, 
he  declared,  might  be  extended  until  a  single  corporation 
with  stocks  owned  by  three  or  four  parties  would  be  in 
practical  control  of  both  roads,  or,  viewing  the  possibilities 
of  combination,  the  control  of  the  whole  transportation 
system  of  the  coimtry,  and,  in  concluding  his  concurring 
opinion,  said  (p.  363) : 

"It  must  also  be  remembered  that  under  present  conditions  a 
sin^e  raUroad  is,  if  not  a  legal,  largely  a  practical,  oaoaopoly,  and 
the  arrangement  by  which  the  control  of  these  two  competing  roads 
was  merged  in  a  single  corporation  broadens  and  extends  such 
monopoly.  I  can  not  look  upon  it  as  other  than  an  unreasonable 
combination  in  restraint  of  interstate  commerce— one  in  conflict  wttb 
State  law  and  within  the  letter  and  spirit  of  the  statute  and  the  power 
of  Odngress." 

95825*— VOL  4—17 13 
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Of  the  Sherman  Act  and  kindred  statutes,  this  court, 
speaking  by  Mr.  Justice  McKenna,  said  in  Nationai  Cotton 
OU  Co.  V.  Texas,  197  U.  S.  115, 129: 

[84]  "According  to  them,  competition,  not  combination,  should  be 
the  law  of  trade.  If  there  is  evil  in  this,  it  is  accepted  as  less  than 
that  which  may  result  from  the  unification  of  interest,  and  Uie  power 
such  unification  gives.  And  that  legislatures  may  so  ordain  this  court 
has  decided.  United  States  v.  E.  C.  Knight  Co,,  156  U.  S.  1 ;  United 
States  ▼.  Trans-Missouri  Freight  Association,  166  U.  S.  290;  UnUed 
States  y.  Joint  Traffic  Association,  171  U.  S.  505 ;  Northern  Seonrities 
Co.  y.  United  States,  198  U.  S.  197 ;  Sioift  d  Co.  y.  United  States,  196 
U.  S.  375." 

In  the  recent  discussion  of  the  history  and  meaning  of 
the  act  in  the  Standard  Oil  and  Tobacco  cases  this  court 
declared  that  the  statute  should  be  giyen  a  reasonable  c(hi* 
struction,  with  a  view  to  reaching  those  undue  restraints  of 
interstate  trade  which  are  intended  to  be  prohibited  and 
punished,  and  in  those  cases  it  is  clearly  stated  that  the  deci- 
sions in  the  former  cases  had  been  made  upon  an  application 
of  that  rule,  and  there  was  no  suggestion  that  they  had  not 
been  correctly  decided.  In  the  Tobacco  case,  after  referring 
to  the  previous  decision  in  the  Standard  Oil  case  and  the 
decisions  in  the  Trans-Missouri  and  Joint  Traffic  cases,  the 
doctrine  was  tersely  summarized  by  the  Chief  Justice,  speak- 
ing for  the  court,  as  follows  (p.  179) : 

"Applying  the  rule  of  reason  to  the  construction  of  the  statute,  it 
was  held  In  the  Standard  Oil  case  that  as  the  words  'restraint  of 
trade '  at  common  law  and  in  the  law  of  this  country  at  the  time  of 
the  adoption  of  the  Anti-Trust  Act  only  embraced  acts  or  contracts 
or  agreements  or  combinations  which  operated  to  the  prejudice  of 
the  public  interests  by  unduly  restricting  competition  or  unduly 
obstructing  the  due  course  of  trade  or  which,  either  because  of  their 
inherent  nature  or  effect  or  because  of  the  evident  purpose  of  the 
acts,  etc,  injuriously  restrained  trade,  that  the  words  as  used  in  the 
statute  were  designed  to  have  and  did  haye  but  a  like  significance. 
It  was  therefore  pointed  out  that  the  statute  did  not  forbid  or  restrain 
[M]  the  power  to  make  normal  and  usual  contracts  to  further  trade 
by  resorting  to  aU  normal  methods,  whether  by  agreement  or  other- 
wise, to  acoomplish  such  purpose.  In  other  words,  it  was  held,  not 
that  acts  which  the  statute  prohibited  could  be  remoyed  fnnn  the 
control  of  its  prohibitions  by  a  finding  that  they  were  reasonable,  but 
that  the  duty  to  interpret  which  ineyitably  arose  from  the  general 
character  of  the  term  restraint  of  trade  required  that  the  word* 
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restraint  of  trade  sboold  be  giren  a  meaning  which  would  not  destroy 
the  individaal  right  to  contract  and  render  difficult  if  not  impoeaible 
any  movement  of  trade  in  the  channels  of  interstate  commerce — the 
free  movement  of  which  it  was  the  purpose  of  the  statute  to  protect." 

We  take  it,  therefore,  that  it  may  be  regarded  as  settled, 
applying  the  statute  as  construed  in  the  decisions  of  this 
court,  that  a  combination  which  places  railroads  engaged  in 
interstate  commerce  in  such  relation  as  to  create  a  single 
dominating  control  in  one  corporation,  whereby  natural  and 
existing  competition  in  interstate  commerce  is  unduly  re- 
stricted or  suppressed,  is  within  the  ccmdemnation  of  the 
act  While  the  law  may  not  be  able  to  enforce  competition, 
it  can  reach  combinations  which  render  competition  imprac- 
ticable-  Sunft  <&  Co.  V.  United  States,  196  U.  S.  376. 

Nor  do  we  think  it  can  make  any  difference  that  instead 
of  resorting  to  a  holding  company,  as  was  done  in  the 
Northern  Securities  case,  the  controlling  interest  in  the 
stock  of  one  corporation  is  transferred  to  the  other.  The 
domination  and  control,  and  the  power  to  suppress  compe- 
tition, are  acquired  in  the  one  case  no  less  than  in  the  other, 
and  the  resulting  mischief,  at  which  the  statute  was  aimed, 
is  equally  effective  whichever  form  is  adopted.  The  statute 
in  its  terms  embraces  every  contract  or  combination,  in 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce.  This  court  has  repeatedly  [86]  held 
this  general  phraseology  embraces  all  forms  of  combination, 
old  and  new.  "  In  view  of  the  many  new  forms  of  contracts 
and  combinations,"  said  the  Chief  Justice  in  the  Standard 
Oil  case  (p.  59),  "which  were  being  evolved  from  existing 
economic  conditions,  it  was  deemed  essential  by  an  all- 
embracing  enumeration  to  make  sure  that  no  form  of  con- 
tract or  combination  by  which  an  undue  restraint  of  inter- 
state or  foreign  commerce  was  brought  about  could  save 
such  restraint  from  condemnation."  A  more  effectual  form 
of  combination  to  secure  the  control  of  a  competing  railroad 
than  for  one  road  to  acquire  a  dominating  stock  interest 
in  the  other,  could  hardly  be  conceived.  If  it  is  true,  as 
ecmtended  by  tb^  Goveminant,  that  a  stock  interest  sufficient 
for  the  purpose  was  obtained  in  the  Southern  Pacific  Com- 
pany, witli  a  view  to  securing  the  control  of  that  company 
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and  thus  destroying  or  restricting  competition  with  the 
Union  Pacific  in  interstate  trade,  the  transaction  was  in 
our  opinion  within  the  terms  of  the  statute. 

That  the  purchase  was  legal  in  the  State  where  made 
and  within  corporate  powers  conferred  by  State  authority 
constitutes  no  defense,  if  it  contravenes  the  provisions  of 
the  Anti-Trust  Act,  enacted  by  Congress  in  the  exercise  of 
supreme  authority  over  interstate  commerce.  Northern  Se- 
curities Co,  V.  United  States^  supra ^  334;  Standard  OH  Co. 
V.  United  StateS:,  supra^  68 ;  United  States  v.  American  To- 
bacco Co.j  supra^  183. 

It  is  said,  however,  and  this  was  the  view  of  the  majority 
of  the  circuit  judges,  that  these  railroads  were  not  com- 
peting, but  were  engaged  in  a  partnership  in  interstate 
carriage  as  connecting  railroads,  and  it  was  further  said 
that  the  Southern  Pacific,  because  of  its  control  of  the  line 
from  Ogden  to  San  Francisco  and  other  California  points, 
was  the  dominating  partner.  A  large  amount  of  the  testi- 
mony in  this  voluminous  record  was  given  by  railroad  men 
of  wide  experience,  business  men  and  diippers,  who,  with 
[87]  practical  unanimity,  expressed  the  view  that  prior  to 
the  stock  purchase  in  question  the  Union  Pacific  and  South- 
em  Pacific  systems  were  in  competition,  sharp,  well-defined, 
and  vigorous,  for  interstate  trade.  To  compete  is  to  strive 
for  something  which  another  is  actively  seeking  and  wi^es 
to  gain.  The  Southern  Pacific,  through  its  agents,  adver- 
tisements, and  literature,  had  undertaken  to  obtain  trans- 
portation for  its  "Sunset''  or  southerly  route  across  the 
continent,  while  the  Union  Pacific  had  endeavored  in  the 
same  territory  to  have  freight  shipped  by  way  of  its  own 
and  connecting  lines,  thus  securing  for  itself  about  1,000 
miles  of  the  haul  to  the  coast. 

To  preserve  from  undue  restraint  the  free  action  of  com- 
petition in  interstate  commerce  was  the  purpose  which  con- 
trolled Congress  in  enacting  this  statute,  and  the  courts 
should  construe  the  law  with  a  view  to  effecting  the  object 
of  its  enactment. 

Competition  between  two  such  systems  consists  not  only 
in  making  rates,  which,  so  far  as  the  shipper  was  con- 
cerned, the  proof  shows,  were  by  agreement,  fixed  at  tbe 
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same  figure  whichever  route  was  used  and  then  appor- 
tioned among  the  connecting  carriers  upon  a  basis  satisfac- 
tory to  themselves,  but  includes  the  character  of  the  service 
rendered,  the  accommodation  of  the  shipper  in  handling  and 
caring  for  freight  and  the  prompt  recognition  and  adjust- 
ment of  the  shipper's  claims.  Advantages  in  these  respects 
were  the  subjects  of  representation  and  the  basis  of  solici- 
tation by  many  active,  opposing  agencies.  The  maintenance 
of  these  by  the  rival  companies  promoted  their  business  and 
increased  their  revenues.  The  inducement  to  maintain  these 
points  of  advantage — low  rates,  superiwity  of  service,  and 
accommodation — did  not  remain  the  same  in  the  hands  of 
a  single  dominating  and  common  ownership  as  it  was  when 
they  were  the  subjects  of  active  promotion  by  competing 
owners  whose  success  depended  upon  their  accomplishment. 

[88]  The  consolidation  of  two  great  competing  systems 
of  railroad  engaged  in  interstate  commerce  by  a  transfer 
to  one  of  a  dominating  stock  interest  in  the  other  creates  a 
combination  which  restrains  interstate  commerce  within 
the  meaning  of  the  statute,  because,  in  destroying  or  greatly 
abridging  the  free  operation  of  competition  theretofore 
existing,  it  tends  to  higher  rates.  United  States  v.  Joint 
Traffic  Aasooiationi  supra^  577.  It  directly  tends  to  less 
activity  in  furnishing  the  public  with  prompt  and  efficient 
service  in  carrying  and  handling  freight  and  in  carrying 
pass^gers,  and  in  attention  to  and  prompt  adjustment  of 
the  demands  of  patrons  for  losses,  and  in  these  respects  puts 
interstate  commerce  under  restraint.  Nor  does  it  make  any 
difference  that  rates  for  the  time  being  may  not  be  raised 
and  much  money  be  spent  in  improvements  after  the  com- 
bination is  effected.  It  is  the  scope  of  such  combinations 
and  their  power  to  suppress  or  stifle  competition  or  create 
monopoly  which  determines  the  applicability  of  the  act. 
Pearsall  v.  Great  Northern  Railway  Co.^  161  U.  S.  646,  676; 
United  States  v.  Joint  Traffic  Association^  supra. 

It  is  urged  that  this  competitive  traffic  was  infinitesimal 
when  compared  with  the  gross  amount  of  the  business 
transacted  by  both  roads,  and  ^o  small  as  only  to  amount 
to  that  incidental  restraint  of  trade  which  ought  not  to 
be  held  to  be  within  the  law;  but  we  think  the  testimony 
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amply  Aows  that,  while  these  roads  did  a  great  deal  of 
business  for  which  they  did  not  compete  and  that  the  com- 
petitive business  was  a  comparatively  small  part  of  the  sum 
total  of  all  traffic,  State  and  interstate,  carried  over  them, 
nevertheksB  such  competing  traffic  was  large  in  volume, 
amounting  to  many  millions  of  dollars.  Before  the  transfer 
of  the  stock  this  traffic  was  the  subject  of  active  comp^- 
tion  between  these  systems,  but  by  reason  of  the  power 
arising  from  such  transfer  it  has  since  been  placed  under 
a  common  control.  It  was  by  no  means  a  [S9\  negligible 
part,  but  a  large  and  valuable  part,  of  interstate  conmieroe 
which  was  thus  directly  affected. 

The  fact  that  the  Southern  Pacific  had  a  road  of  its 
own  from  the  Oulf  to  the  Pacific  coast  did  not  prevent 
competition  for  this  traffic.  The  Union  Pacific  and  its  con- 
nections were  engaged  in  the  same  carrying  trade,  and  as 
a  matter  of  fact  were  competing  for  that  trade,  by  all  the 
usual  means  of  competition  resorted  to  by  rival  railroad 
systems.  As  this  court  said,  speaking  by  Mr.  Justice 
Holmes,  in  Swift  dk  Co.  v.  United  States^  iupray  898: 
**  Commerce  among  the  States  is  not  a  technical  legal  con- 
ception, but  a  practical  one,  drawn  from  the  course  of 
business."  That  commerce,  as  conducted  from  the  East  to 
the  Pacific  coast,  was  in  a  substantial  part  the  subject  mat- 
ter of  rivalry  and  competition  between  these  two  systems. 
Since  the  stock  transfer  the  companies  have  common  of- 
ficers and  the  rival  soliciting  agencies  have  been  for  the  most 
part  abandoned. 

It  is  contended  that  the  Union  Pacific  was  but  a  con- 
necting road  and  really  had  no  line  to  San  Francisco,  but 
was  dependent  upon  the  Southern  Pacific  for  sudi  terms 
as  it  could  make  over  the  old  Central  Pacific  line  from 
Ogden  to  San  Francisco.  The  facts  disclose,  as  we  have 
already  said,  that  the  Union  Pacific  had  a  line  to  Portland 
by  way  of  the  Oregon  Short  Line  and  the  Oregon  Railroad 
&  Navigation  Company,  and  thence  to  San  Francisco  by 
steamboat  connection.  It  may  be  admitted  that  this  was 
a  much  longer  route  than  by  way  of  the  Ogden  connection, 
and  that  as  a  practical  matter  nearly  all  of  the  freight  in- 
tended for  San  Francisco  and  near-by  points  went  over  the 
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Ogden  route,  neverthelesB  the  Portland  route  was  a  factor 
in  rate  making  to  the  coast,  and  the  testimony  shows  that 
the  Union  Pacific  and  the  Southern  Pacific,  up  to  the  time 
of  the  sale  of  the  stock,  had  been  working  for  many  years 
under  a  satisfactory  arrangement  as  to  rates.  It  is  going 
too  far  to  say  that  the  Union  Pacific  was  entirely  at  the 
[90]  mercy  of  the  Southern  Pacific  in  making  rates  for 
freight  by  way  of  the  Ogden  connection  because  the  latter 
company  controlled  the  old  Central  Pacific  line  to  San 
Francisca  It  certainly  would  have  been  very  detrimental 
to  the  Southern  Pacific  to  have  declined  an  arrangement  for 
the  carriage  of  freight  received  from  the  Union  Pacific  and 
its  connections  for  transportation  to  California  by  way  of 
the  Ogden  route.  The  traffic  manager  of  the  Southern 
Pacific  testified  that  the  division  of  the  through  rate  from 
Omaha  to  San  Francisco  has  been  the  same  since  1870; 
that  he  thought  it  unfair  to  the  Southern  Pacific,  but  that 
it  was  the  best  that  could  be  obtained  at  the  time.  One  of 
the  reasons  for  the  Central  Pacific  leasing  its  lines  to  the 
Southern  Pacific,  as  set  forth  in  the  lease,  was  that  the 
Uni<m  Pacific  had  secured  control  of  the  Oregon  Short 
Line  and  thereby  obtained  an  outlet  to  the  Pacific,  otiier 
than  over  the  Central  Pacific,  ^^and  thus  in  that  respect 
placed  itself  in  opposition  to  the  interests  of  the  Central 
Pacific,"  and  that  it  was  ^^  not  only  to  the  best  interests  of, 
but  absolutely  necessary  that,  the  Central  Pacific  Bailroad 
Company,  in  order  to  maintain  itself  against  these  diver- 
sions (of  the  Union  Pacific  and  others),  should  be  operated 
in  connection  with  a  friendly  through  line  to  the  waters  of 
the  Atlantic." 

Nor  do  we  think  it  can  be  justly  said  tiiat  because  of 
the  connecti(m  with  the  Kio  Grande  road  at  Ogden  the 
Southern  Pacific  was  in  position  to  discriminate  at  will 
against  the  Union  Pacific  in  such  wise  as  to  greatly  impair 
the  latter  road's  carrying  trade  upon  eastbound  freight.  In 
this  connecticm  it  is  said  that  since  the  consolidation,  not- 
withstanding the  former  published  rates  are  maintained,  the 
favoring  attitude  of  the  Southern  Pacific  to  the  Union 
Pacific  practically  destroyed  the  carrying  trade  from  Ogden 
to  the  East  for  the  Bio  Grande  system  and  necessitated  the 
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construetion  by  the  latter  road  of  a  new  connection  for 
California  points,  and  that  [91]  sach  woold  have  been  the 
fate  of  the  Union  Pacific  upon  disagreement  as  to  rates 
with  the  Southern  Pacific.  In  reference  to  this  point  ^e 
think  it  is  pertinent  to  consider  the  acts  of  Congress  known 
as  the  Pacific  Eailroad  Acts.  Itiese  acts  required  the  two 
roads,  the  Central  Pacific  and  Union  Pacific,  to  be  "  opernted 
and  used  for  all  purposes  of  communicaticm,  travel,  and 
transportation,  so  far  as  the  public  and  Government  are 
concerned,  as  one  connected,  continuous  line"  (12  Stat.  489. 
495,  act  of  July  1,  1862,  c.  120,  112) ,  and  in  such  operation 
and  use  ^  to  afford  and  secure  to  each  equal  advantages  and 
facilities  as  to  rates,  time,  and  transportation,  without  any 
discrimination  of  any  kind  in  favor  of  the  road  or  busi- 
ness of  any  or  either  of  said  companies,  or  adverse  to  the 
road  or  business  of  any  or  either  of  the  others  *  *  *  (18 
Stat.  S56,  862,  act  of  July  2,  1864,  c.  216,  §  15).  They  also 
authorized  the  consolidation  of  the  roads.  These  acts,  it  is 
said,  are  only  intended  to  secure  the  permanent  physical 
connection  of  the  roads  and  to  provide  for  equal  accommo- 
dations upon  the  basis  of  independent  carriage,  and  outline 
no  method  by  which  the  two  roads  can  be  compelled  to 
make  a  joint  through  rate,  and  that  at  the  time  of  the  stock 
transfer  there  was  no  such  provision  in  the  Interstate  Com- 
merce Acts.  Therefore,  it  is  said  that  the  Union  Pacific,  no 
less  than  the  Rio  Grande,  would  have  been  practically  at 
the  mercy  of  the  Southern  Pacific  in  the  favorable  or  un- 
favorable treatment  which  might  have  been  accorded  to  it 
in  the  matter  of  through  business  to  be  transported  east- 
wardly.  The  purpose  of  Congress  to  secure  one  permanent 
road  to  the  coast  so  far  as  phjrsical  continuity  is  concerned 
is  apparent,  but  we  do  not  think  the  acts  stop  with  that 
requirement.  It  is  provided  that  facilities  as  to  rates,  time, 
and  transportation  shall  be  without  any  discrimination  of 
any  kind  in  favor  of  either  of  said  companies  or  adverse  to 
the  road  or  business  of  any  or  either  of  the  others,  and  the 
purpose  of  Congress  192]  to  secure  a  continuous  line  of 
read,  operating  from  the  Missouri  Kiver  to  the  Pacific  coast 
as  one  road,  is  further  emphasized  in  the  act  of  Congress  of 
June  20, 1874,  c.  381,  18  Stat.  Ill,  making  it  an  offense  for 
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any  officer  or  agent  of  the  companies  authorized  to  construct 
the  roads  or  engaged  in  the  operation  thereof,  to  refuse  to 
operate  and  use  the  same  for  all  purposes  of  communica- 
tion, travel  and  transportation,  so  far  as  the  public  and 
Oovemment  are  concerned,  as  one  continuous  line,  and  mak- 
ing it  a  misdemeanor  to  refuse,  in  such  operation  and  use, 
to  afford  and  secure  to  each  of  said  roads  equal  advantages 
and  facilities  as  to  rates,  time  and  transportation,  without 
any  discrimination  of  any  kind  in  favor  of  or  adverse  to 
any  or  either  of  said  companies.  Such  practices  of  syste- 
matic and  preconcerted  discrimination  as  are  said  to  have 
destroyed  the  Kio  Grande's  carrying  trade  as  a  connection 
for  the  East  for  business  at  Ogden  would  have  violated  the 
statute  as  discriminations  adverse  to  the  Union  Pacific  and 
be  equally  violative*  of  the  letter  and  spirit  of  the  acts  of 
Congress.  Certainly  such  discriminations  could  be  re- 
strained by  the  courts  {Union  Pacific  Railway  Co.  v.  Ohi- 
cago^  Rock  Island  &  Pacific  Railway  Co.^  168  U.  S.  604,  608, 
604),  and  mi^t  possibly  have  resulted  in  a  forfeiture  of 
all  rights  under  the  acts  of  Congress.  The  obligation  to 
keep  faith  with  the  Government  continued,  as  did  the  legis- 
lative power  of  Congress  concerning  these  roads,  notwith- 
standing changed  forms  of  ownership  and  organization. 
Union  Pacific  Railroad  Company  v.  Mason  City  Ac.  Rail- 
road Co.,  199  U.  S.  160. 

It  is  further  contended  that  the  real  purpose  in  acquiring 
the  stock  was  not  to  obtain  the  control  of  the  Southern 
Pacific  as  a  system,  but  to  secure  the  California  connection 
via  Ogden  and  to  avoid  the  situation  which  has  been  termed 
the  "  bottling  up  "  of  the  Union  Pacific  at  that  point.  That 
process,  we  have  undertaken  to  show,  might  have  been  detri- 
mental to  the  Southern  Pacific  business  [93 J  in  California, 
as  it  is  apparent  that  much  of  it  would  not  have  gone  over 
the  "  Sunset "  route  of  the  Southern  Pacific.  It  may  be  con- 
ceded, as  is  undoubtedly  the  fact,  that  the  connection  at 
Ogden  was  a  valuable  one,  the  one  practically  and  largely, 
if  not  exclusively,  used  in  the  transportation  of  freight  to 
and  from  the  State  of  California,  but  this  case  is  not  to 
be  decided  upon  the  theory  that  only  so  much  of  the  South- 
em  Pacific  system  as  operates  between  Ogden  and  San 
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Francisco  has  been  acquired.  Conceding  for  this  purpose 
that  it  might  have  been  legitimate,  had  it  been  practicable, 
to  acquire  the  California  connection  at  Ogden  over  the  old 
Central  Pacific  line,  we  must  consider  what  was  in  fact  done, 
and  that  was  the  purchase  of  the  controlling  interest  in  the 
entire  Southern  Pacific  system,  consisting  of  ocean  and  river  * 
lines  with  a  mileage  of  about  3,500  miles  and  railroad  lines 
aggregating  over  8,000  miles,  tc^ether  forming  a  transpor- 
tation system  fi'om  New  York  and  other  Atlantic  ports  to 
San  Francisco  and  Portland  and  other  Pacific  coast  points, 
with  various  branches  and  connections,  besides  a  steamship 
line  from  San  Francisco  to  Panama  and  from  San  Fran- 
cisco to  the  Orient  and  a  half  interest  in  another  line  be- 
tween the  two  latter  points.  The  purchase  may  be  judged 
by  what  it  in  fact  accomplished,  and  the  natural  and  prob- 
able consequences  of  that  which  was  done.  Because  it  would 
have  been  lawful  to  gain,  by  purchase  or  otherwise,  an 
entrance  into  California  over  the  old  Central  Pacific,  does 
not  render  it  legal  to  acquire  the  entire  system,  largely 
engaged  in  interstate  commerce  in  competition  with  the 
purchasing  road. 

In  determining  the  validity  of  this  combination  we  have 
a  right  to  look  also  to  the  intent  and  purpose  of  those  who 
conducted  the  transactions  from  whidi  it  arose  and  to  the 
objects  had  in  view.  Swift  <&  Co.  v.  United  States,  supra^ 
396;  United  States  v.  St.  Louis  Terminal^  224  U.  S.  383, 
395.  It  appears  that  at  the  time  the  Union  Pacific  was 
[94]  about  to  raise  the  means  to  effect  the  Southern  Pacific 
stock  purchase  it  authorized  the  issuance  of  $100,000,000 
of  bonds  ^^  for  the  purpose  of  meeting  present  and  future 
financial  requirements  of  the  company,"  provision  being 
made  for  the  use  of  the  proceeds  from  $40,000,000  of  this 
amount  in  the  purchase  of  the  Southern  Pacific  stock,  with 
no  designation  whatever  as  to  the  purpose  to  which  the 
balance,  $60,000,000,  should  be  applied.  It  is  said  that 
the  remaining  $60,000,000  were  intended  to  be  used  in  the 
acquisition  of  a  part  interest  in  the  railroad  system  of  the 
Chicago,  Burlington  &  Quincy  Bailway  Company,  in  view 
of  the  imminent  probability  of  the  purchase  of  that  £fys- 
tem  by  the  Northern  Pacific  Bailway  Company  and  the 
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Oreat  Northern  Railway  Company.  As  a  matter  of  f aot^ 
the  Northern  Pacific  and  Oreat  Northern  having  each  se- 
cured a  half  interest  in  the  Burlington,  the  Union  Pacific 
did  acquire  a  large  amount  of  the  Northern  Pacific  stock 
with  this  $60,000,000.  The  failure  to  secure  control  of  the 
Northern  Pacific  by  acquiring  a  majority  of  its  common 
stock  resulted  in  the  formation  of  the  Northern  Securities 
Company,  terminating  in  the  litigation  of  the  Noithem 
Securities  case  and  the  judgment  of  this  court  reported  in 
193  U.  S.  197.  When  that  combination  was  declared  illegal 
the  Union  Pacific  interests  undertook  to  compel  a  return 
of  the  Northern  Pacific  stock  which  they  had  turned  over 
to  the  Northern  Securities  Company  and  opposed  a  dis- 
tribution among  the  stockholders  of  the  latter  company 
of  the  stock  of  the  Northern  Pacific  Company  and  the  Great 
Northern  Company  which  had  been  put  into  the  combina- 
tion. That  attempt  was  dealt  with  in  Harriman  v.  Northern 
Securities  Company^  197  U.  S.  244,  and  of  the  effect  of  the 
return  of  the  Northern  Pacific  stock  to  the  Union  Pacific 
interests  instead  of  the  distribution  of  the  stock  and  assets 
of  the  Northern  Securities  Company  among  its  stockholders 
this  court  said  (p.  297)  : 

IS&]  "It  Is  dear  enough  that  the  delivery  to  complainants  of  a 
majority  of  the  total  Northern  Pacific  stock  and  a  ratable  dlstrUni- 
tlon  of  the  remaining  assets  to  the  other  Securities  stockholders 
would  not  only  be  in  itself  inequitable,  but  would  directly  contravene 
the  object  of  the  Sherman  Law  and  the  purposes  of  the  Qovernnient 
suit. 

"The  Northern  Pacific  system,  taken  In  connection  with  the  Bur- 
lington system,  is  competitive  with  the  Union  Pacific  system,  and  it 
seems  obvious  to  us,  the  entire  record  considered,  that  the  decree 
sought  by  complainants  would  tend  to  smother  that  competition.'* 

In  view  of  the  testimony  we  think  the  evident  purpose  of 
issuing  the  $100,000,000  of  bonds  was  to  acquire  a  fund  to 
be  used  for  the  acquisition  of  the  stock  of  the  Southern 
Pacific,  a  great  competitive  system,  and  also  of  the  stocks  of 
other  competing  roads. 

After  acquiring  the  Southern  Pacific  stock,  Mr.  Harri- 
man, who  dominated  ill  the  affairs  of  the  Union  Pacific, 
became  president  and  chairman  of  the  executive  commit- 
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tee  of  the  Southern  Pacific  Company,  with  the  same  ample 
power  which  he  had  in  like  positions  in  the  Union  Pacific 
Company  and  the  companies  owned  and  controlled  by  it. 
These  facts  cannot  be  lost  sight  of  in  determining  the  object 
and  scope  of  the  transaction  in  question,  which  resulted,  as 
we  have  said,  in  that  unified  control  which  has  in  its  power 
the  suppression  of  competition. 

But  it  is  said  that  no  such  control  was  in  fact  obtained; 
that  at  no  time  did  the  Union  Pacific  acquire  a  majority 
of  the  stock  of  the  Southern  Pacific,  and  that  at  first  it 
acquired  but  thirty-seven  and  a  fraction  per  cent,  which  was 
afterward  somewhat  increased  and  diminished  until  about 
46  per  cent  of  the  stock  is  now  held.  In  any  event,  this 
sto<^  did  prove  sufficient  to  obtain  the  control  of  the  South- 
em  Pacific  It  may  be  true  that  in  small  corporations  the 
holding  of  less  than  a  majority  of  the  stock  would  not 
amount  to  control,  but  the  testimony  in  this  case  is  [M]  ample 
to  show  that,  distributed  as  the  stock  is  among  many  stock- 
holders, a  compact,  united  ownership  of  46  per  cent  is  ample 
to  control  the  operati(ms  of  the  corporation.  This  is  frankly 
admitted  in  the  testimony  of  Mr.  Harriman,  the  prime 
mover  in  the  purchase  of  the  Southern  Pacific.  It  was  pur- 
chased, he  declared,  for  the  purpose  of  getting  a  dominating 
interest  in  the  Southern  Pacific  Company,  and,  he  added, 
the  Union  Pacific  did  thus  acquire  such  interest. 

Keaching  the  conclusion  that  the  Union  Pacific  thus  ob- 
tained the  control  of  a  competing  railroad  system  and 
thereby  effected  a  combination  in  restraint  of  trade  within 
the  meaning  of  the  ShermanAct,  the  question  remains.  What 
i^ould  be  the  relief  in  such  circumstances?  The  remedies 
provided  in  the  statute,  generally  speaking,  were  said  by 
this  court  in  the  Standard  Oil  case,  supra,  to  be  two-fold  in 
character  (p.  78) : 

"1st.  To  forbid  the  doing  in  tlie  future  of  acts  Uke  those  which 
we  have  found  to  have  been  done  In  the  past  which  would  be  viola- 
tive of  the  statute.  2nd.  The  exertion  of  such  measure  of  relief  as 
wiU  effectuaUy  dissolve  the  combination  found  to  exist  in  violation 
of  the  statute,  and  thus  neutralize  the  extension  and  continuaUy 
operating  force  which  the  possession  of  the  power  unlawfully  obtained 
has  brought  and  will  continue  to  bring  about** 
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In  applying  this  general  rule  of  relief  we  must  deal  with 
each  case  as  we  find  it,  and  in  the  present  one  the  object 
to  be  attained  is  to  restrain  the  (q>eration  of  and  effectually 
terminate  the  combination  created  by  the  transfer  of  the 
stock  to  the  Union  Pacific  Company.  In  that  view  the 
decree  to  be  entered  in  the  District  Court  shall  provide 
an  injunction  against  the  right  to  vote  this  stock  while  in 
the  ownership  or  control  of  the  Union  Pacific  Company,  or 
any  corporation  owned  by  it,  or  while  held  by  any  cor- 
poration or  person  for  the  Union  Pacific  Company,  and 
forbid  any  transfer  or  disposition  thereof  in  such  wise  as 
[97  J  to  continue  its  control,  and  shall  provide  an  injunction 
against  the  payment  of  dividends  upon  such  stock  while 
thus  held,  except  to  a  receiver  to  be  appointed  by  the  Dis- 
trict Court  tg  collect  and  hold  such  dividends  until  disposed 
of  by  the  decree  of  the  court. 

As  the  court  below  dismissed  the  Government's  bill,  it  was 
unnecessary  there  to  consider  the  disposition  of  the  shares  of 
stock  acquired  by  the  Union  Pacific  Company,  which  acqui- 
sition, we  hold,  constituted  an  unlawful  combination  in  vio- 
lation of  the  Anti-Trust  Act  In  order  to  effectually  con- 
clude the  operating  force  of  the  combinaticm  such  disposi- 
tion shall  be  made  subject  to  the  approval  and  decree  of  tiie 
District  Court,  and  any  plan  for  the  disposition  of  this  stock 
must  be  such  as  to  effectually  dissolve  the  unlawful  combi- 
nation thus  created.  The  court  shall  proceed,  upon  the  pres- 
entaticm  of  any  plan,  to  hear  the  Government  and  defend- 
ants, and  may  bring  in  any  additional  parties  whose  presence 
may  be  necessary  to  a  final  disposition  of  the  stock  in  con- 
formity to  the  views  herein  expressed. 

As  to  the  suggestion  made  at  the  oral  argument  by  the 
Attorney  General,  in  respcmse  to  a  query  from  the  court 
as  to  the  nature  of  the  decree,  that  one  might  be  entered 
which,  while  destrojring  the  unlawful  combination  in  so  far 
as  the  Union  Pacific  secured  control  of  the  competing  line 
of  road  extending  from  New  Orleans  and  Galveston  to  San 
Francisco  and  Portland,  would  permit  the  Union  Pacific 
to  retain  the  Central  Pacific  connection  from  Ogden  to  San 
Francisco  and  thereby  to  control  that  line  to  the  coast,  thus 
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effecting  gadi  a  continuity  of  the  Union  Pacific  and  C^itral 
Pacific  from  the  Missouri  Biver  to  San  Francisco  as  was 
oont^nplated  by  the  acts  of  Congress  under  which  they 
were  constructed,  it  should  be  said  that  nothing  herein  diall 
be  considered  as  preventing  the  (Government  or  any  party 
in  interest,  if  so  desiring,  from  presenting  to  the  District 
Court  a  plan  for  accomplishing  [98  J  this  result,  or  as  pre- 
venting it  from  adopting  and  giving  effect  to  any  such  plan 
so  presented. 

Any  plan  or  plans  shall  be  presented  to  the  District 
Court  within  three  months  from  the  receipt  of  the  mandate 
of  this  court,  failing  which,  or,  upon  the  rejection  by  the 
court  of  plans  submitted  within  such  time,  the  court  shall 
proceed  by  receivership  and  sale,  if  necessary,  to  dispose  of 
such  stock  in  such  wise  as  to  dissolve  such  unlawful  com- 
bination. 

The  (Government  has  appealed  from  the  decree  which 
is  a  general  one  dismissing  the  bill.  So  far  as  concerns  the 
attempt  to  acquire  the  Northern  Pacific  stock  and  the  stock 
of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
afterwards  abandoned,  and  a  certain  interest  in  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company,  and 
other  features  of  the  case  which  were  dealt  with  and  dis- 
posed of  by  the  decree  and  opinion  of  the  court  below,  it 
is  sufficient,  without  going  into  these  matters  in  detail,  to 
say  that  as  to  them  we  find  no  reason  to  disturb  the  action 
of  the  court  below,  but  for  the  reasons  stated  the  decree 
should  be  reversed  and  one  entered  in  conformity  to  the 
views  herein  expressed,  so  far  as  concerns  the  acquisition 
of  the  Southern  Pacific  stock. 

Reversed  in  part,  the  District  Court  to  retain  its  jurisdic- 
tion to  see  that  the  decree  above  outlined  is  made  effectual. 

Mr.  Justice  Van  Devantek  took  no  part  in  the  hearing 
or  determination  of  this  case. 
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UNITED  STATES  v.  UNION  PACIFIC  RAILROAD 
COMPANY.* 

MOTION  AS  TO  FORM  OF  MANDATE. 

No.  440.    Submitted  December  1©,  1912. — D>ecided  January  6,  1913. 
[226  U.   S.   470.1 

Bach  case  under  the  Sherman  Act  must  stand  upon  its  own  facts  and 
this  court  will  not  regard  the  methods  provided  in  decrees  of  other 
cases  as  precedents  necessarily  to  be  followed  where  a  different 
situation  is  presented  fbr  consideration.^ 

The  ultimate  determination  of  the  affairs  of  a  corporation  rests  with 
its  stodcholders  and  arises  from  their  power  to  choose  the  govern- 
ing board  of  directors ;  and  this  court  will  not  approve  a  method  of 
distributing  stock  of  a  railroad  company  held  by  a  competitor  so 
that  the  natural  result  will  be  that  a  majority  of  the  governing 
boards  of  both  roads  shall  consist  of  the  same  persons. 

In  this  case  it  is  not  impossible  under  the  plan  proposed  that  tills 
reeolt  will  happen  and  therefore  it  is  not  approved* 

The  main  purpose  of  the  Sherman  Anti-Trust  Act  is  to  forbid  combi- 
nations and  conspiracies  in  undue  restraint  of  interstate  trade  and 
to  end  them  by  as  effectual  means  as  the  court  may  provida 

A  court  of  equity  dealing  with  an  illegal  combination  should  con- 
serve the  property  interests  involved,  but  never  in  such  wise  as  to 
sacrifice  the  purpose  of  the  statute. 

Wittiout  precluding  the  District  CJourt  from  considering  all  plans 
submitted  as  provided  by  the  former  opinion  and  the  decree  (ante, 
p.  61)  this  court  now  holds  that  a  transfer  of  the  stock  of  the 
Southern  Pacific  Company  to  the  stockholders  of  the  Union  Pacific 
Railroad  Company  would  not  so  ^fdctually  end  the  combinatioa  as 
to  comply  with  the  decree. 

[67  L.  Ed.  306.«] 

[AFnAIr*<JU]HIMBlfT*-OoVFUABIOB     WITK     DSCHB  —  DlSSOtlTTIOll     OF 

MoNOPOLT.— The  unlawful  combination  found  by  the  Federal  Su- 
preme Court  to  exist  as  the  result  of  the  acquisition  by  the  Union 

•For  prior  opinions  (1S8  Fed.  102).  see  ante,  page  803;  (226  U.  8. 
61),  see  ante,  page  662. 

*  Syllabus  copyrighted,  1912,  1913,  by  The  Banks  Law  Publishing 
Company. 

^  The  paragraph  following,  in  brackets,  is  the  syllabus  of  the  case 
as  reported  in  volume  (^,  page  806,  Lawyers  Edition,  Supreme  Ooart 
Kepcnts.  Copyrighted  1912, 1911,  by  The  Lawyers*  OcH9erative  Pnb- 
lishing  Company. 
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Pacific  Ballrood  Oompany,  through  a  subsidiary  oorporatton,  of 
46  per  cent  of  the  capital  stock  of  the  Southern  Pacific  Company, 
for  the  purpose  of  obtaining  the  dominating  control  of  the  entire 
Southern  Pacific  system,  will  not  be  so  effectually  ended  as  to  com- 
ply with  the  court's  decree  by  a  sale  of  such  shares  to  the  share- 
liolders  of  the  Union  Pacific  Ballroad  Company  substantially  in 
proportion  to  their  respective  holdings,  or  by  a  distribution  thereof 
by  dividend  to  such  shareholders. 

For  other  cases,  see  Appeal  and  Error,  IX,  1;  IX,  1,  in  Digest 
Sup.  Ct  1908.] 

The  facts,  which  involve  the  method  of  effectually  dis- 
solving a  combination  found  to  be  illegal  under  the  Sher- 
man Anti-Trust  Act,  are  stated  in  the  opinion. 

TJie  Attorney  General  for  the  United  States. 

Mr.  John,  C.  Spooner^  Mr.  John  G.  Milbum,  Mr.  Max- 
well Evarts  and  Mr.  N.  H.  Loomis  for  appellees,  Union 
Pacific  Railroad  Company  and  Oregon  Short  Line  Kailroad 
Company. 

[471]  Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

On  December  2,  1912,  this  court  handed  down  an  opin- 
ion and  remanded  this  case  to  the  District  Court  of  the 
United  States,  whence  it  came,  with  instructions  to  enter 
a  decree  which  would  provide  an  injunction  as  to  voting  the 
stock  of  the  Southern  Pacific  Company  acquired  by  the 
Union  Pacific  Sailroad  Company,  and  directed  the  court  to 
further  hear  the  parties  in  order  to  make  a  decree  effectually 
concluding  the  operating  force  of  the  combination  created 
by  the  purchase  of  the  Southern  Pacific  Company's  stock, 
llie  parties  were  given  tiiree  months  from  the  receipt  of  the 
mandate  of  this  court  by  the  District  Court  to  propose  plans, 
and  it  was  directed  that  any  one  adopted  by  the  court  should 
be  such  as  would  effectually  dissolve  the  unlawful  combina- 
tion. 

The  mandate  of  this  court  not  having  issued,  on  December 
19, 1912,  a  motion  was  made  in  which  the  Attorney  General 
of  the  United  States  and  counsel  for  the  appellees  the  Union 
Pacific  Bailroad  Company  and  the  Oregon  Short  line  Bail- 
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road  Company  (the  latter  holding  the  stock  for  the  Union  Pa- 
cific Company)  joined  in  asking  this  court,  ^to  instruct  the 
United  States  District  Court  for  the  District  of  Utah,  by  a  pro- 
vision incorporated  in  the  mandate  of  this  court,  when  issued, 
or  otherwise,  whether  or  not  a  sale  of  the  Southern  Pacific 
Company  shares  held  by  said  appellees  to  the  shareholders 
of  appellee  Union  Pacific  Bailroad  Company,  substantially 
in  proportion  to  their  respective  headings,  or  a  distribution 
thereof  by  dividend  to  the  Union  Pacific  stockholders  en- 
titled to  such  dividend,  would,  in  the  opinion  of  this  court, 
constitute  a  disposition  of  said  shares  in  compliance  with 
the  opinion  herein  filed  on  December  2, 1912." 

In  pursuance  of  the  request  thus  preferred  by  the  United 
States  and  the  appellees  named,  it  becomes  necessary  now  to 
determine  whether  the  distribution  or  sale  pro  [472  J  posed 
of  the  Southern  Pacific  Company's  shares  will  comply  with 
the  decree  ordered  to  be  entered  by  the  former  opinion  of 
this  court 

The  Southern  Pacific  Company's  stock,  held  by  the  Ore- 
gon Short  Line  Company  for  the  Union  Pacific  Company, 
amounts  to  $126,650,000,  par  value,  in  shares  of  $100  each, 
and  constitutes  46  per  cent  of  the  Southern  Pacific  Com- 
pany's stock,  enough,  as  we  have  heretofore  found,  to  effec- 
tually control  the  Southern  Pacific  Company.  As  stated  by 
the  appellees,  the  Union  Pacific  Company  has  outstanding 
$99,569,300,  par  value,  of  preferred  stock  and  $216,646,300, 
par  value,  of  common  stock,  all  in  shares  of  $100  each, 
amounting  in  all  to  $316,215,600,  and  also  has  outstanding 
$37,000,000  of  bonds  convertible  into  stock,  and  the  appellees 
further  state  that  its  stock  is  distributed  among  over  22,0i00 
holders. 

It  is  contended  on  behalf  of  the  appellees  that  the  dis- 
tribution of  the  Southern  Pacific  Company's  stock,  held,  as 
we  have  stated,  by  the  Oregon  Short  Line  Company  for 
the  Union  Pacific  Company,  among  so  many  stockholders 
will  effectually  conclude  the  combination  decreed  to  be  ended 
by  the  former  order  of  the  court.  It  is  insisted  that  such 
distribution  will  prevent  the  continued  operation  of  the!  cotai- 
bination  for  the  control  of  the  Southern  Pacific  Company  by 
95825*— VOL  4— IT    ■    44 
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a  competing  company,  which  the  Union  Pacific  Company 
was  found  to  be,  and  that  it  is  authorized  under  the  practice 
in  respect  to  such  decrees  as  settled  by  the  previous  de- 
cisions of  this  court  in  affirming  the  decree  of  the  Circuit 
Court  in  Northern  Securities  Co,  v.  United  States^  198  U.  S. 
197,  and  Harriman  v.  Northern  Securities  Co.^  197  U.  S. 
244,  and  the  decree  of  the  Circuit  Court  in  Standard  OH 
Co.  V.  United  States,  221  U.  S.  1. 

In  the  Northern  Securities  Company  case,  after  provid- 
ing for  orders  of  injunction  to  prevent  the  continued  opera- 
tion of  the  Northern  Securities  Company,  which  [4781  con- 
trolled the  Northern  Pacific  Railway  Company  and  the 
Great  Northern  Railway  Company,  it  was  provided  (p. 
365) : 

*'But  nothing  herein  contained  shall  be  construed  as  prohibiting 
the  Northern  Securities  Company  from  returning  and  transferring 
to  the  Northern  Pacific  Railway  Company  and  the  Great  Northern 
llailway  Company,  respectively,  any  and  all  shares  of  stock  in  either 
of  said  railway  companies  which  said,  the  Northern  Securities  Com- 
pany, may  have  heretofore  received  from  such  stockholders  in  ex- 
change for  its  own  stock;  and  nothing  herein  contained  shall  be 
construed  as  prohibiting  the  Northern  Securities  Company  from  mak- 
ing such  transfer  and  assignments  of  the  stock  aforesaid  to  sudi 
person  or  persons  as  may  now  be  the  holders  and  owners  of  its  own 
stock  originally  issued  In  exchange  or  in  payment  for  the  stock 
claimed  to  have  been  acquired  by  it  in  the  aforesaid  railway  com- 
panies." 

Upon  the  affirmation  of  this  decree  by  this  court  in  193 
U.  S.  197,  the  Northern  Securities  Company  proceeded  to 
reduce  its  outstanding  capital  stock  from  $395,400,000  to 
$8,954,000,  providing  for  such  reduction  by  requiring  each 
holder  to  surrender  to  the  company  for  retirement  99  per 
cent  of  the  shares  held  by  him,  and  upon  surrender  by  a 
stockholder  the  company  assigned  and  transferred  to  him 
proportionate  amounts  of  the  stock  of  the  Northern  Pacific 
Company  and  Great  Northern  Company  which  had  been 
placed  with  the  Northern  Securities  Company,  the  holding 
company,  for  the  purpose  of  creating  the  combination,  which 
the  court  had  held  to  be  illegal,  and  this  plan  of  distribu- 
tion was  approved  by  this  court  in  197  U.  S.  244.  In  other 
words,  the  stock  of  the  holding  compaAy  was  reduced  and 
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the  surplus  of  assets  created  by  such  reduction,  the  stock  of 
the  Northern  Pacific  Company  and  the  Great  Northern 
Company  was  distributed  among  the  stockholders  of  the 
Northern  Secu[474Jrities  Company,  thereby  effectually  end- 
ing the  combination. 

In  the  Standard  Oil  Company  case  the  majorUy  of  the 
stock  of  nineteen  oil  companies  had  been  placed  in  the  con- 
trol of  a  holding  company,  the  Standard  Oil  Company  of 
New  Jersey,  with  a  capital  stock  of  $100,000,000,  the  stock 
of  the  latter  corporation  being  issued  to  the  holders  of  the 
stock  in  the  nineteen  companies  in  exchange  for  their  stock. 
This  holding  company  was  held  to  be  a  combination  and 
conspiracy  in  restraint  of  trade  and  commerce,  and,  after 
awarding  injunctions,  it  was  provided : 

"But  the  defendants  are  not  prohibited  by  this  decree  from  dia- 
tribnting  ratably  to  the  shareholders  of  the  principal  company  the 
shares  to  which  they  are  equitably  entitled  in  the  stocks  of  the  de- 
fendant corporations  that  are  parties  to  the  combination." 

It  is  evident  in  that  case,  as  in  the  Northern  Securities 
Company  case,  that  the  distribution  of  the  shares  and  stocks 
of  the  subsidiary  companies,  parties  to  the  combination, 
among  the  shareholders  of  the  Standard  Oil  Company  of 
New  Jersey,  was  to  end  the  combination  which  had  been 
decreed  to  be  in  violation  of  law,  and  prevent  the  continued 
control  of  the  subsidiary  companies  by  the  holding  com- 
pany. 

As  was  said  in  the  opinion  filed  in  this  case,  however, 
each  case  under  the  Sherman  Act  must  stand  upon  its  own 
facts,  and  we  are  unable  to  regard  the  decrees  in  the  North- 
em  Securities  Company  case  and  the  Standard  Oil  Com- 
pany case  as  precedents  to  be  followed  now,  in  view  of  the 
different  situation  presented  for  consideration. 

The  Southern  Pacific  Company's  stock  was  mainly  pur- 
chased from  private  parties,  legatees  of  the  Huntington 
estate,  and  it  is  evident  that  it  is  impossible  to  restore  the 
status  quo  by  the  return  of  such  stock  to  the  persons  from 
whom  it  was  purchased  upon  such  vendors  refunding  the 
purchase  money. 

[476]  The  plan  proposed  in  the  present  motion  of  dis- 
tributing the  stock  among  the  shareholders  of  the  Union 
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Pacific  Company  or  of  selling  it  to  such  shareholders  will 
in  effect  transfer  the  stock  from  the  Oregon  Short  Line 
Company,  which  now  holds  it  for  the  Union  Pacific  Com- 
pany, to  the  stockholders  of  the  latter  company,  who  own 
and  control  that  company.  Upon  the  face  of  it,  this  would 
seem  to  be  a  proposition  to  perpetuate  the  dcmiination  and 
control  of  the  Union  Pacific  Company  over  the  Southern 
Pacific  Company,  because  of  the  power  given  to  the  Union 
Pacific  Company's  stockholders  to  choose  the  directors  of 
the  Southern  Pacific  Company.  The  ultimate  determina- 
tion of  the  alFairs  of  a  corporation  rests  with  its  stockholders 
and  arises  from  their  power  to  choose  the  governing  board 
of  directors.  Unless  otherwise  provided  by  law,  the  stock- 
holders may  authorize  the  board  of  directors  to  delegate 
to  an  executive  committee  the  authority  to  do  any  and 
all  acts  which  the  directors  are  authorized  to  do.  The  ex- 
ecutive committee  thus  derives  its  authority  from  the  stock- 
holders through  the  board  of  directors.  Union  Pacific  RaU- 
way  Co.  V.  Chicago^  Rock  Island  dk  Pacific  Railway  Co,^ 
163  U.  S.  564,  597.  In  the  present  case  the  record  discloses 
this  mode  of  management  of  both  the  Southern  Pacific  Com- 
pany and  the  Union  Pacific  Company,  and,  since  1905,  as 
the  proof  shows,  a  majority  of  both  executive  committees 
consisted  of  the  same  persons  and  Mr.  Harriman  was  chair- 
man of  both  conmiittees. 

It  is  contended  for  the  appellees,  however,  that,  in  view 
of  the  great  number  of  widely  scattered  stockholders  of  the 
Union  Pacific  Company,  there  is  no  probability  of  their 
acting  together  to  continue  the  control  of  the  Union  Pacific 
Company  over  the  Southern  Pacific  Company.  Indeed, 
this  is  said  to  be  impossible.  But  we  are  unable  to  accede 
to  this  contention.  Bearing  in  mind  the  object  of  the  stat- 
ute to  end  such  combinations  and  the  duty  of  [il6\  the 
courts  in  dealing  with  them  to  make  such  decrees  as  will 
most  thoroughly  effectuate  that  purpose,  it  is  not  consistent 
with  that  end  to  order  such  distribution  of  the  stock  as  may 
fail  to  discontinue  the  control  denounced,  and  as  in  all  prob- 
ability will  fail  to  efficiently  enforce  the  statute*  It  is  by 
no  means  improbable,  but  quite  likely,  that,  if  the  stock 
was  transferred  to  the  stockholders  of  the  Union  Pacific 
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Company  by  distribution  among  them,  the  large  stock- 
holders could,  by  purchases  and  transfers  of  the  stock,  get 
into  their  own  hands  the  power  of  choosing  directors  of 
both  companies,  and  thus,  though  in  a  different  manner,  the 
Southern  Pacific  Company  would  continue  to  be  in  the  prac- 
tical control  of  the  Union  Pacific  Company,  which  has  been 
found  to  be  a  rival  and  competing  company  within  the  mean- 
ing of  the  law.  So  of  the  privilege  of  sale  to  the  stockholders 
in  proportion  to  the  amount  of  their  holdings. 

In  considering  these  questions  we  must  bear  in  mind  not 
only  the  number  of  stockholders,  but  the  character  of  the 
distribution  of  the  stock  among  them.  In  the  brief  and 
exhibits  of  the  appellees  filed  with  this  motion  it  is  shown 
that  of  the  22,150  stockholders  of  the  Union  Pacific  Com- 
pany, 68,  owning  6,000  or  more  shares  each,  hold  together 
$138,782,700  of  the  stock  and  300  others,  owning  from  1,000 
to  5,000  shares  each,  hold  together  $59,020^700  of  the  stock, 
and  that  the  two  groups  (comprising  368  stockholders)  hold 
$198,803,400,  or  62.8  per  cent,  of  the  stock,  while  the  remain- 
ing stockholders  (21,782)  control  only  $117,412,200  of  the 
stock.  Many  small  shareholders  might  not  wish  to  pur- 
chase the  Southern  Pacific  Company's  stock,  and  the  privi- 
lege might  be  readily  acquired  from  them  by  the  larger  and 
more  active  interests  vested  in  the  hands  of  the  large  stock- 
holders, and  thus  again  the  condition  forbidden  be  created 
and  perpetuated. 

The  main  purpose  of  the  act  is  to  forbid  combinations 
and  conspiracies  in  undue  restraint  of  trade  or  tending  to 
[477]  monopolize  it,  and  the  object  of  proceedings  of  this 
character  is  to  decree,  by  as  effectual  means  as  a  court  may, 
the  end  of  such  unlawful  combinations  and  conspiracies. 
So  far  as  is  consistent  with  this  purpose  a  court  of  equity 
dealing  with  such  combinations  should  conserve  the  prop- 
erty interests  involved,  but  never  in  such  wise  as  to  sacrifice 
the  object  and  purpose  of  the  statute.  The  decree  of  the 
courts  must  be  faithfully  executed  and  no  form  of  dissolu- 
tion be  permitted  that  in  substance  or  effect  amounts  to  re- 
storing the  combination  which  it  was  the  purpose  of  t^C; 
decree  to  terminate. 
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In  r^ecting  the  plan  for  the  transfer  of  the  Southern 
Pacific  Company's  stock  held  for  the  Union  Pacific  C<Hn- 
pany,  either  by  distribution  or  sale  to  the  stockholders  of 
the  Union  Pacific  CJompany,  we  do  not  mean  to  preclude  the 
District  Court  from  considering  and  acting  upon  plans 
which  may  be  submitted  to  it  under  the  former  opinion  and 
decree  of  the  court.  We  are  of  opinion,  however,  and  now 
hold  that  the  proposed  plan  of  disposition  of  the  entire 
stock  holding  of  the  Union  Pacific  Company  in  the  South- 
ern Pacific  Company  by  transfer  to  the  stoddiolders  of  the 
Union  Pacific  Company  will  not  so  effectually  end  the  com- 
bination as  to  comply  with  the  decree  heretofore  ordered  by 
this  court  to  be  entered. 

So  ordered. 

Mr.  Justice  Van  Devanter  took  no  part  in  the  hearing 
or  determination  of  this  motion. 


UNITED  STATES  v.  READING  COMPANY. 

TEMPLE  IRON  COMPANY  v.  UNITED  STATES. 

READING  COMPANY  v.  UNITED  STATES.* 

AFPEAI^  FROM  THE  dRCUTr  COURT  OF  THE  UNITSD  STATES  FOR 
THE  EASTERN  DISTRICT  OF  PENNSYLVANIA. 

Nos.  188,  206,  217.    Argued  (Mober  10.  11,  ISIL—Decided  December 

16,  1912. 

[226  U.  S.  324.1 

The  United  States  filed  a  bm  to  enforce  the  provisions  of  the  Sher- 
man Anti-Tmst  Act  of  July  2,  1800,  against  an  alleged  combination 
of  railroad  and  coal  mining  companies  formed  to  restrain  competi- 
tion in  the  production,  sale,  and  transportation  in  interstate  com- 
merce of  anthracite  coal.  The  bill  alleged  a  general  combination 
through  an  agre^iient  between  the  carrier  defendants  to  apportion 

•For  opinion  of  the  Circuit  0>urt  (183  Fed.  427),  see  volume  8, 
page  866. 

For  opinion  of  the  Supreme  Ck>urt  modifjring  mandate  (227  U.  S. 
158),  see  poMt,  page  780. 

For  opinion  of  the  District  Goor.;  in  iator  case  (226  Fed.  220)  see 
volume  6,  page  200. 
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the  coal  tonnage  between  tbemselvee  on  a  scale  of  poreentageB;  a 
combination  through  the  medium  of  one  of  the  mining  companies 
to  prevent  the  construction  of  a  new  competing  coal  carrying  road 
from  the  anthracite  district  to  tidewater ;  a  combination  by  a  series 
of  identical  contracts  with  independent  coai  operators  for  sale  of 
tlieir  total  product ;  and  certain  contributory  combinations  between 
some  but  not  ali  of  the  defendants.  The  bill  was  filed  prior  to  the 
enactment  [826]  of  the  Commodities  Clause  of  the  Hepburn  Act  of 
June  29,  1906.    Held  that:* 

Any  relief  against  a  continuance  of  the  transportation  of  carrier 
owned  coal  under  the  Commodities  Clause  must  be  sought  in  a 
proceeding  based  upon  that  act  and  can  not  be  obtained  in  this 
suit 

On  the  record  in  this  case,  this  court  agrees  with  the  court  below 
that  the  Government  has  failed  to  show  any  contract  or  combina- 
tion for  the  distribution  of  coal  tonnage  between  themselvea. 

The  defendants  did  combine  to  unreasonably  restrain  interstate  com- 
merce in  violation  of  the  Sherman  Anti-Trust  Act  through  the 
Temple  Iron  Company  to  prevent  the  construction  of  the  compet- 
ing coal-carrying  railroad. 

Although  a  combination  has  succeeded  in  accomplishing  one  of  the 
purposes  for  which  it  was  formed,  if  it  is  still  an  eflbcient  agency  to 
prevent  competition  in  other  methods,  the  court  may  proceed  to 
Judgment  and  decree  its  dissolution. 

A  disclaimer  on  the  part  of  defendants  of  power  of  any  one  of  them  to 
control  business  of  the  others  cannot  detract  from  the  significance 
df  documentary  evidence  bearing  on  the  relations  (rf  the  defend- 
ants to  each  other. 

Although  separate  acts  of  the  defendants  may  be  legal  under  the 
State  law  when  considered  alone,  they  may,  when  taken  togeth^, 
become  parts  of  an  illegal  combination  under  the  Anti-Trust  Act 
which  it  is  the  duty  of  the  court  to  dissolve. 

Acts  absolutely  lawful  may  be  steps  in  a  criminal  plot  Aikeru  v. 
WiiCOH9in,  195  U.  S.  206. 

While  no  one  of  a  number  of  contracts  considered  severally  may  be  in 
restraint  of  trade,  each  of  a  series  of  innocent  contracts  may  be  a 
step  in  a  concerted  criminal  plot  to  restrain  interstate  trade,  and 
if  so,  may  thereupon  become  unlawful  under  the  ,Anti-Trust  Act 
Swift  d  Co.  V.  United  8tate$,  196  U.  S.  375. 

In  this  case  held  that  a  series  of  identical  contracts  between  inter- 
state carriers  with  a  great  majority  of  the  independent  coal  oper- 
ators to  market  all  the  coal  of  the  latter  for  all  time  at  an  agreed 
percentage  of  tidewater  price  were  all  parts  of  a  concerted  scheme 
to  control  the  sale  of  the  independent  output  and  were  unreason- 

•Syllabus  copyrighted  1912,  1913,  by  The  Banks  Law  Publishing 
Ooknpatiy, 
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able  contracts  in  restraint  of  interstate  trade  witbln  the  probAiition 
of  the  Sherman  Act 

Where,  as  in  this  case,  purchase  and  delivery  within  a  State  is  bnt 
one  step  in  a  plan  and  pnrpoee  to  control  and  dominate  trade  and 
commerce  In  other  States  for  an  illegal  purpose,  it  is  an  interference 
with  and  restraint  of  interstate  commerce.  Loewe  v.  ikMcler,  208 
U.  S.  274. 

While  the  Sherman  Act  does  not  forbid  or  restrain  the  power  to  make 
[226]  usual  and  normal  contracts  to  further  trade  through  normal 
methods,  whether  by  agreement  or  otherwise^  fiftondard  Oil  Co,  v. 
UnUe4  Siatet,  221  U.  S.  1,  it  does  forbid  contracts  entered  into  ac- 
cording to  a  concerted  scheme^  as  in  this  case,  to  undufy  suppress 
competition  and  restrain  freedom  of  commerce  among  the  Statm. 

While  the  law  may  not  compel  eompetitioD,  it  may  remove  illegal 
barriers  resulting  from  illegal  agreements,  such  as  those  invoived 
in  tiris  case,  which  make  eompetition  impractioable. 

Whether  a  particular  act  or  agreement  is  reasonable  and  mnmal  or 
unreasonable  may  in  daubtfol  cases  turn  vpon  intent,  and  the  ex- 
tent of  control  obtained  over  tte  eutpat  of  a  commodity  way  af- 
ford evidence  of  the  intent  to  suppress  competition. 

Where  there  is  no  doubt  that  the  necessary  reanlt  of  an  act  to  to 
materftally  restrain  trade  between  the  States,  Intent  is  <rf  no  conse- 
quence. 

In  a  suit  to  restrain  all  defendants  from  carrying  out  an  illegal  com- 
bination under  the  Sherman  Act  in  which  aU  defendants  partici- 
pated, the  court  will  not  consider  minor  combinations  between  iess 
than  all  of  the  defendants  whidi  did  not  constitute  part  of  the 
general  combination  found  to  be  illegal.  To  do  so  would  condemn 
the  bill  for  misjoinder  and  multifariousness. 

In  this  case  the  court  e3;pres8es  no  (H>iBion  on  such  minor  combina- 
tions and  MM  to  them  the  bill  should  be  dismissed  without  prejudice. 

188  Fed.  Bep.  427,  afHrmed  in  part  and  reversed  in  part 

[57  L.  Ed.  24S.«] 

[MONOPOtT  —  GOMBUVATION       BT      GaBBIKBS  —  DSTEATINQ      PbOJBCTED 

Line. — ^1.  Carriers  possessing  a  substantial  monopoly  of  the  trans- 
portation facilities  between  the  anthracite  deposits  in  Pennsylvania 
and  tidewater  distributing  points,  and  also  controlling,  with  the 
aid  of  their  subsidiary  coal  mining  and  selling  companies,  nearly 
three-fourths  of  the  annual  supply  of  anthracite,  must  be  deemed 
to  have  combined  to  restrain  interstate  trade,  contrary  to  the  act 
of  July  2,  1890  (26  Stat  at  L.  209,  chap.  647,  U.  S.  Ck>mp.  Stat 
1901,  p.  8200),  where,  with  the  purpose  and  result  of  defeating 

*The  paragraphs  following,  in  brackets,  comprise  the  syllabus  of 
the  case  as  reported  in  volume  57,  page  248,  Lawyers*  Edition,  Su- 
preme Ck>urt  Reports.  Syllabus  copyrighted,  1912,  1918,  by  The 
Lawyers*  CVnyperative  Publishing  Gompany. 


Digitized  by  VjOOQ IC 


UNITED  STATES  V.  EEADINO  COMPANY.  607 

SyHabiuL 

the  conatnicdon  of  a  fvojected  hidepeBdent  cmnpetiB^  railway 
lint,  and  thus  preservlns  thetr  efldstiag  monopoly  <^  transiperta- 
Uon,  they  purchased,  through  another  oonK>ration  whoae  capital 
stock  they  first  aequired,  the  coal  properties  and  collieries  controlled 
hy  certain  independent  coal  operators  who  were  the  chief  sup- 
porters of  the  projected  railway  enterprise,  although  the  acquisi- 
tion of  such  property,  considered  alone,  may  have  been  lawful 
under  the  local  law. 

For  other  cases,  see  Monopoly^  II.  e,  in  Digest  Sup.  Gt  1908. 
Monopoly — Combination  by  Cabbikbs — ^Legality  of  Pabticular 
Acts. — 2,  Parts  of  a  general  scheme  of  railway  carriers  to  com- 
bine to  restrain  the  freedom  of  interstate  commerce,  either  in  the 
transportatfciin  or  sale  of  anthracite,  contrary  to  the  act  of  July 
2,  1S80,  homejet  law^l  when  considered  alone,  e.  p.,  the  acquiai- 
tton  of  the  stock  of  aoother  corporation,  and  the  purchase  by  it  of 
the  capital  stock  of  certain  coal  properties  and  collieries,  are  parts 
of  an  illegal  combination  under  the  statute,  which  it  is  the  duty 
of  the  courts  to  dissolve,  hrrespedttve  of  how  the  legal  title  to  the 
shares  is  held. 

For  other  cases^  see  Mononsly,  II.  c,  in  Digest  Sup.  Ct  1:906. 

HOKOPOLT — COMBINATIOfV     BY     CaBBISRS  —  PkBCENTAQE     CoAL     CoN- 

TBA0T8. — 8.  An  undue  and  unreasonable  restraint  of  Interstate 
commerce,  forbidden  by  the  act  of  July  2,  180D,  results  from  the 
concerted  scheme  of  railway  carH^v  possessing  a  substantial  mo- 
iKHeK>ly  of  the  transportation  fadltties  between  the  anthracite  de- 
9Q0itB  te  Pennsylvania  and  tidewater  distributing  points,  and  also 
controlling,  with  the  aid  of  their  subsidiary  coal  mining  and  selling 
companies,  nearly  three-fourths  of  the  annual  supply  of  anthracite, 
whereby  a  large  number  of  the  independent  coal  operators  were 
induced  to  enter  singly  into  uniform  perpetual  agreements  for  the 
sale  to  some  one  of  such  carriers,  or  its  subsidiary  coal  company, 
of  the  entire  output  ^t  their  several  mines  and  any  others  they 
might  thereafter  acquire,  at  a  fixed  percentage  of  the  general 
average  price  prevailing  at  tidewater  points  at  or  near  New  York, 
which  would  net  the  operator  slightly  more  than  if  he  shipped 
and  sold  on  his  own  account,  the  necessary  result  being  to  secure 
to  the  carriers  the  control  at  tidewater  markets  of  the  sale  of  a 
ISiTge  part  of  the  Ind^^f ndoit  output 

For  other  cases,  see  Monopoly,  II.  c.  in  Digest  Sup.  Gt.  1908. 
Rkuxf  Undeb  Plxadinq — Injunction  Against  Monopoly — Multi- 
FABIOI7SNB8S. — 4.  luJunctlVo  relief  against  minor  combinations  be- 
tween some  only  of  the  defehdanta,  and  not  in  furtherance  of  the 
geoeral  scheme  attacked  aa  covtltmtiiig  a  restraint  of  hoiterstate 
eoBiaierce  tfif^M6m  by  the  act  of  July  2, 189Q,,  can  not  be  g^mted 
without  condomning  the  bill  for  multifariousness  and  misjoinder 
of  parties  and  of  causes  of  suit 

For  other  cases,  see  Injunction,  I.  g;  Pleading,  1. 1,  L  t,  in  Digest 

Sup.  ot  idoai 
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Argument  for  tlie  United  States. 

The  lacts,  which  involve  the  legality  under  the  Shennan 
Anti-Trust  Act  of  certain  oombinaticms  of  railroad  and 
coal-mining  companies  engaged  in  the  production,  sale  and 
transportation  in  interstate  commerce  of  anthracite  coal, 
are  stated  in  the  opinion. 

Mr.  J,  C.  McReynoJds^  with  whom  The  Attorney  General 
and  Mr.  Q.  CarroU  Todd  were  on  the  brief,  for  the  United 
States. 

The  interests  of  defendant  railroads  in  the  shares  of 
coal  owning  and  producing  companies  and  in  anthracite 
coal  lands  acquired  since  January  1, 1874,  are  held  in  viola- 
tion of  the  constitution  of  Pennsylvania. 

Constitution  of  Pennsylvania,  adopted  November  8,  1873, 
effective  January  1,  1874,  Art.  XVII,  §  6;  Int.  Com. 
[S87J  Camm.  v.  PMla.  <6  Reading  By.  Co.,  128  Fed. 
Rep.  969;  Lehigh  Valley  R.  Co.  v.  Rainey,  112  Fed.  Rep. 
487;  Stockton  v.  Central  R.  R.  of  N.  /.,  60  N.  J.  Eq.  52; 
Farmers^  Loan  (&  Trust  Co.  v.  New  York  <6c.  R.  Co.,  150 
N.  Y.  410,  480;  York  <tc.  R.  Co.  v.  Winans,  17  How.  31,  40. 
Commodities  Clause  case,  218  U.  S.  866,  is  not  in  conflict 
with  the  view  that  a  railroad  owning  substantially  the  entire 
capital  stock  of  a  coal-mining  company  is  "  directly  or  in- 
directly" engaged  in  mining  within  the  meaning  of  the 
Pennsylvania  constitution. 

Where  a  coal  company  is  run  as  a  department  of  the  rail- 
road, the  latter  has  an  ^  interest,  direct  or  indirect,"  in  the 
mining,  even  within  the  restricted  sense  of  those  words  in 
the  commodities  clause.  United  States  v.  Lehigh  Valley  R. 
Co.,  220  U.  S.  257. 

Conceding  that  prior  to  January  1,  1874,  the  Legislature 
of  Pennsylvania  had  authorized  railroads,  either  in  Uieir 
own  names  or  indirectly  through  holding  the  stock  of  and 
controlling  coal-mining  companies,  to  engage  in  mining 
coal  for  transportation  over  their  own  lines,  it  was  yet 
within  the  power  of  the  people  of  that  State  to  provide 
in  their  new  constitution,  all  existing  laws  and  charters 
to  the  contrary  notwithstanding,  that  no  railroad  not  ttien 
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80  engaged  in  mining  ooal  diould  th«*eafter  be  pennkted 
to  do  so;  that  the  authority  once  granted,  whether  by 
general  or  special  law,  in  so  far  as  it  remained  unexecuted, 
was  then  and  there  repealed.  PearaaU  v.  Great  Northern 
By.  Co.,  161  U.  S.  646;  Louisville  cfe  NashvtOe  B.  Co.  v. 
Kentucky,  161  U.  S.  677. 

All  rights  and  privileges  granted  to  corporations  in  Peim- 
sylvania  since  1857  were  taken  expressly  subject  to  revoca- 
tion, excepting  in  so  far  as  they  might  become  executed. 
Pennsylvania  constitution  of  1790,  as  amended  in  1857,  Art. 
I,  §  26;  1  Bri^tly's  Purdon's  Dig.  Pa.  L.,  10th  ed,,  p.  24; 
Pennsylvania  BaUroad  v.  Dunean^  111  Pa.  St.  8^,  361; 
Hays  V.  Commonwealth,  82  Pa.  St.  518. 

[828]  As  to  the  limitation  upon  Uie  right  to  alter  or 
revoke  expressed  in  the  clause,  ^  in  such  manner,  however, 
that  no  injustice  shall  be  done  to  the  corporators,"  see  Biein- 
vUle  Water  Co.  v.  MohUe,  186  U.  S.  212,  222. 

It  makes  no  difference  whether  the  shares  of  a  mining 
company  are  purchased  at  a  judicial  sale  rather  than  a 
private  sale,  since  the  constitution  makes  no  distinction 
between  the  two  modea  Louisville  dk  Nashville  B.  Co.  v. 
Kentucky,  161  U.  S.  677,  692. 

It  could  not  obtain  by  transfer  from  its  predecessor  the 
latter's  right  (if  any  it  had)  to  bold  the  stock  of  coal  min- 
ing companies  in  Pennsylvania  if  the  constitution  or  laws 
of  Pennsylvania  then  prohibited  such  stockholding  by  a  rail- 
road. Atlmtic  ds  G.  By.  Co.  v.  Georgia,  98  U.  S.  359;  SL 
Louis,  I.  M.  dk  S.  B.  Co.  v.  Berry,  113  U.  S.  465;  Keokuk 
<te.  B.  Co.  V.  Missouri,  152  U.  S.  301,  808-310;  Mercantile 
Bank  v.  Tennessee,  161  U.  S.  161, 171 ;  Toboo  dk  M.  V.  B.  Co. 
V.  Adams,  180  U.  S.  1, 18-21 ;  Taaoo  dk  M.  V.  B.  Co.  v.  Vicks- 
burg,  209  U.  S.  358,  362. 

It  is  enough  that  the  railroad  acquired  the  shares  after 
January  1, 1874. 

No  corporation  can  receive,  by  transfer  from  another,  an 
exemption  from  taxation  or  governmental  regulation  which 
is  inconsistent  with  its  own  charter  or  with  the  oonstitnti(Mi 
or  laws  of  the  State  then  applicable;  and  this  is  true,  even 
though,  under  legislative  authority,  the  exemption  is  Iranfr 
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turttd  by  words  wkidi  clearly  indada  it  RooJiesUr  R.  O^ 
V.  Rochester,  205  U.  S.  286,  264;  Ymoo  dk  M.  V.  R.  Co.  ▼. 
Viokeburg,  209  U*  S.  358;  Great  Northern  Ry.  Oo.  y.  Mitme- 
eotOj  216  U.  a  206. 

Commonwealth  v.  N-ew  York,  L.  E.  <t  W.  R.  Co^  132  Pa. 
St  591,  distmguished. 

Where  a  railroad  lawfully  engaged  prior  to  January  1, 
1874,  in  mining  coal,  either  in  its  own  name  or  through  a 
subsidiary  compai^,  has  since  that  date,  in  its  own  name  or 
through  a  subsidiary  company,  acquired  and  mined  [S89] 
additional  coal  lands  and  so  beccmie  further  engaged  in 
mining,  such  lands  Hre  held  in  riolation  of  tiie  Pennsylvania 
constitution. 

Railroads  engaged,  as  defendants  are,  in  transporting 
coals  of  the  same  kind  from  a  sole  and  restricted  area  of 
production  to  the  principal  market,  are  competitive,  al- 
though their  tracks  may  not  readi  the  same  mines. 

Whether  railroads  are  competitive  is  a  question  of  mixed 
law  and  fact.  State  v.  VanderhUt,  37  Oh.  St  590;  United 
States  V.  Union  Pacific  R.  Co.,  188  Fed.  Bep.  102, 113;  Kimr 
haU  V.  Atohison  €&c.  R.  R.,  46  Fed.  Rep.  888,  890. 

Mr.  John  O.  Johnson  and  Mr.  Adelbert  Moot,  with  whom 
Mr.  Charles  Heehner,  Mr.  Frank  E.  Piatt,  Mr.  Robert  W. 
De  Forest,  Mr.  Jackson  E.  Reynolds,  Mr.  George  F. 
BrovmeU,  and  Mr.  WiUiam  S.  Jenney  were  on  the  brief,  for 
certain  railroad  corporations,  appellants  in  No.  217  and  ap- 
pellees in  No.  198. 

The  general  charge  of  the  petition,  that  since  1896  the 
<»iginal  defendant  railroad  companies  and  coal  companies 
have  combined  and  conspired  to  stifle  competition  in  and 
monopolize  trade  and  commerce  among  the  States  in  anthra- 
cite coal,  was  not  sustained  by  the  Government,  and  that 
charge  was  properly  dismissed  by  the  unanimous  decision  of 
ike  drcoit  judges. 

The  testimony  offered  by  tiie  Government,  relating  to  tiie 
board  of  oontrol  agreement  of  1876,  the  meetings  of  certain 
railroad  officers  from  1884  to  1887,  and  the  leasos  in  1892  of 
the  Ldiigh  Yalley  and  Jersey  Central  Railroads  to  the 
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Philad^phia  &  Reading  Railroad  Company,  did  not  consti- 
tute legal  evidence  of  the  general  conspiracy  alleged  to  have 
existed  from  1896  to  1907,  nor  of  any  of  the  five  particular 
conspiracies  alleged  to  have  been  entered  into  in  furtherance 
of  ^ch  general  conspitecy. 

The  claim  of  the  Government  that  about  1896  an  agree- 
ment was  entered  into  for  a  division  of  the  coal  tonnage — 
[830]  the  so-called  ''Presidents'  Percentages  "—and  that 
such  percentage  agreement  was  continuously  maintained 
thereafter,  was  not  sustained  by  the  evidence. 

The  acquisition  in  1898  by  the  Erie  Railroad  Company 
of  the  capital  stock  of  the  New  York,  Susquehanna  &  West- 
em  Railroad  Company  constituted  no  evidence  that  the  de- 
fendant railroad  and  coal  companies  were  in  the  alleged 
general  conspiracy  to  stifle  competition  in  trade  and  com- 
merce in  anthracite  coal. 

The  acquisition  in  1899  of  the  Simpson  and  Watkina  col- 
lieries by  the  Temple  Iron  Company,  in  which  some  of  the 
defendants  were  interested,  constituted  no  evidence  that  the 
defendants  were  engaged  in  the  alleged  general  conspiracy. 

The  acquisition  in  1901  by  the  Erie  Railroad  Company 
of  the  capital  stock  of  the  Penni^lvania  Coal  Company  fur- 
nished no  evidence  of  the  alleged  general  c<m$piracy. 

The  acquisition  in  1901  by  the  Reading  Company  of  a 
majority  of  the  capital  stock  of  the  Central  Railroad  Com- 
pany of  New  Jersey  furnished  no  evidence  that  the  de- 
fendants were  engaged  in  the  general  conspiracy  alleged. 

It  was  no  proof  of  the  alleged  general  conspiracy,  that 
certain  of  the  defendant  railroads  purchased  minor  interests 
in  the  capital  stock  of  the  Lehigh  Valley  Railroad  Company, 
and  afterwards  sold  the  same  at  a  profit. 

It  was  no  proof  of  the  general  conspiracy  alleged,  that 
in  1905  the  Lehigh  Valley  Railroad  Company  purchased 
the  interests  of  Coxe  Brothers  &  Company  in  a  branch  line 
of  railroad  and  in  certain  coal  mining  properties  on  such 
branch  line. 

The  acquisition  of  coal  lands  from  time  to  time  by  the 
defendants  constituted  no  evidence  of  the  general  conspiracy 
alleged. 
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Argument  tor  Appellees. 

There  was  no  eyidence  of  an  agreement  or  conspiracy  to 
establish  or  to  maintain  uniform  sales  prices  or  uniform 
tTansp<ni;ation  rates. 

[SSI]  As  to  the  65  per  cent  contracts,  the  only  issue  pre- 
sented by  the  pleadings  is  whether  they  were  entered  into 
in  pursuance  of  an  agreement  or  conspiracy  between  the 
original  defendants  to  restrain  interstate  commerce. 

The  history  of  these  contracts  ^ould  satisfy  this  court, 
as  it  did  the  majority  of  the  circuit  judges,  that  these  con- 
tracts did  not  arise  frcHn  any  desire  to  terminate  a  trade  war 
or  other  competitive  conditions,  that  they  were  not  framed 
either  as  the  result  of  any  combination  or  with  any  object  or 
intent  to  stifle  or  obstruct  either  the  production  or  sale  of 
coal,  that  they  have  not  had  the  effect  of  restricting  com- 
merce in  coal,  and  that,  on  the  contrary,  they  were  framed 
with  honest  purposes,  to  establish  fair  methods  of  conduct- 
ing business  and  that  they  have  resulted  in  the  promotion 
and  increase  of  commerce. 

The  65  per  cent  contracts  are  not,  in  themselves,  unlawful 
and  unreasonable  restraints  of  interstate  trade  and  com- 
merce. Those  contracts  are  intrastate,  and  not  interstate 
contracts;  they  do  not  affect  interstate  commerce,  except 
indirectly  and  incidentally,  and  so  are  not  violative  of  the 
Anti-Trust  Act. 

Mr.  James  H.  Torrey  for  certain  coal  mining  corporations, 
appellants  in  No.  217  and  appellees  in  No.  198: 

The  65  per  cent  contracts  do  not  concern  directly  inter- 
state commerce  and  are,  therefore,  not  cognizable  in  this 
proceeding. 

The  position  taken  by  the  Govemmtnt  requires  as  pre- 
requisite of  a  decree  for  the  cancellation  of  the  65  per  cent 
contracts,  the  association  in  purpose  or  intention  of  these 
defendants  with  the  conspiracy  or  combination  in  restraint 
of  trade,  which  it  is  charged  rendered  those  contracts  illegal. 
No  such  association  is  established  either  by  the  pleadings  ot 
pTQot 

So  far  as  concerns  these  defendants,  the  65  per  cent  con* 
tracts  are  perfectly  honest,  straightforward,  and  legitimate 
sales  [8S8]  of  coal,  untainted  by  any  ulterior  or  illegal 
purpose  or  design. 
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As  to  both  contracting  parties,  sellers  and  buyers,  the 
65  per  cent  contracts  are  bona  fide  transactions  for  the  sale 
of  Uie  product  of  the  particular  collieries  involved,  un- 
tainted by  any  ulterior  or  illegal  purpose  or  design. 

Mr.  James  H.  Torrey  and  Mr.  William  8.  Opdyke  filed 
a  brief  for  appellee,  the  Delaware  &  Hudsmi  Company : 

The  Delaware  &  Hudson  Company  has  never  been  a 
party  to  any  cbmbination  for  the  establishment  of  a  mo- 
nopoly or  for  the  restraint  of  interstate  commerce,  in  re- 
spect of  the  production,  sale,  or  transportation  of  anthracite 
coal. 

The  contracts  made  by  the  Delaware  &  Hudson  Com- 
pany with  the  Hillside  Coal  ft  Iron  Company  for  the  sale 
of  anthracite  coal  in  limited  amounts  and  in  limited  periods 
to  the  Hillside  Coal  &  Iron  Company  violated  no  law  of 
the  United  States. 

These  contracts  for  the  sale  of  coal  in  the  State  qf  Penn- 
sylvania, and  all  deliveries  under  such  contracts  were  made 
in  the  State  of  Pennsylvania.  They  were  therefore  purely 
intrastate  contracts,  both  made  and  performed  within  the 
State  of  Pennsylvania.  They  did  not  directly  relate  in  any 
way  to  interstate  commerce.  Coe  v.  Errol^  116  U.  S.  517; 
The  Daniel  Ball,  10  Wall.  567,  565;  Kidd  v.  Pearson,  128 
U.  S.  1,  24;  United  States  v.  Knight,  156  U.  S.  1,  13;  Hop- 
kins V.  United  States,  171  U.  S.  578,  592,  593,  598,  603; 
Anderson  v.  United  States,  171  U.  S.  604;  Addyston  Pipe 
Case,  175  U.  S.  211,  247;  Field  v.  Barber  Asphalt  Co.,  194 
U.  S.  618,  628;  Bigelow  v.  Calnmet  <&  Hecla  Co,,  167  Fed. 
Bep.  721. 

The  United  States  is  not  entitled  to  ask  for  the  entry 
of  any  decree,  by  way  of  injunction  or  otherwise,  against 
the  Delaware  ft  Hudson  Company. 

The  present  proceeding  is  under  a  statute  of  a  penal 
[88S]  character  requiring  the  strictest  proof.  Northern 
Securities  ease,  1^  13.^.  191,  ¥)l. 

The  absolute  freedom  of  this  defendant  to  make  contracts 
lor  a  sale  of  a  portion,  or  even  of  all,  its  production  of  an- 
tbracite  eoal  to  anyone  or  in  any  form  it  seeib  fit,  is  one  which 
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can  not  be  taken  away  from  it  by  any  statute  of  a  State 
or  of  the  United  States. 

In  the  absence  of  any  proof  that  such  sale  was  upon  the 
part  of  the  Delaware  &  Hudson  Company  a  portion  of  ui  | 
illegal  combination  to  which  it  was  itself  intentionally  a 
party,  the  company  is  entitled  to  enforce  sudi  contract 
against  the  other  party  thereto,  and  that  right  can  not  be 
taken  away  from  it  without  its  consent,  no  question  of  police 
power  being  involved.  Tracy  y.  Talmaff6y  14  N.  Y.  162, 167; 
Gansan  v.  Tift,  71  N.  Y.  48,  57;  Graves  v.  Joknsafij  179 
Massachusetts,  53;  National  Distilling  Co.  v.  Cream  City 
Importing  Co.,  86  Wisconsin,  356;  Metcalf  v.  American 
School  Furniture  Co.,  122  Fed.  Rep.  115, 120;  Carter-Crume 
Co.  V.  Peurrwng,  86  Fed.  Rep.  489,  442;  Adcam  v.  CaMiard, 
102  Massachusetts,  167;  ConnoUy  v.  Sewer  Pipe  Co.,  184 
U.  S.  540. 

Mr,  WiUiam  W.  Green  filed  a  brief  for  appellee,  the  Mer- 
cantile Trust  Company. 

Mr,  Adalbert  Moot  and  Mr.  George  F.  BrowneU  filed  a 
brief  for  the  Erie  Railroad  Company,  appellee. 

The  United  States  failed  to  show  that  the  Erie  Railroad 
Company^  or  the  stockholders  of  the  New  York,  Susque- 
hanna i&  Western  Railroad  Company,  or  the  stockholders  of 
the  Pennsylvania  Coal  Company,  or  any  other  person  or  cor- 
poration intended  "  restraint  of  trade  or  commerce,''  or  to 
^*-  monopolize  or  attempt  to  monopolize  any  part  of  trade  or 
commerce/^  and  therefore  the  court  below  unanimously  and 
properly  dismissed  the  petition  upon  the  merits  up<m  the 
facts*  I 

[334]  The  defendants'  evidence  and  exhibits  affirmatively 
disprove  the  charge  of  either  general  or  special  conq>iracies 
to  violate  either  §§  1  or  2  of  the  act,  and  show,  instead,  Ihat 
each  purchase  of  stock  in  question  was  made  by  the  Erie 
Railroad  Company  for  proper  and  lawful  buameaB  reasons 
under  authority  of  its  charter  and  the  legisAatton  of  the 
States  of  New  York,  Pennsylvania,  and  New  Jersey,  r^- 
spectively. 
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The  full  constitutional  and  exclusive  power  of  the  Na- 
tional Government  by  executive  officers,  legislative  acts,  and 
judicial  decrees  to  regulate  interstate  commerce  is  admitted. 
This  does  not  make  the  purchase  of  those  stocks  interstate 
commerce  or  illegal  under  the  Sherman  Anti-Trust  Act. 
because:  The  New  York,  Susquehanna  &  Western  Railroad 
Company  was  never  a  parallel  and  competing  line  of  the 
Erie  Railroad  Company,  nor  was  it  in  such  financial  or 
physical  position  to  compete  at  the  mines  or  elsewhere  as 
to  enable  the  Erie  Railroad  Company  to  cause  restraint  or 
monopoly  of  interstate  trade  contrary  to  such  statute. 

The  Erie  Railroad  Company,  the  Pennsylvania  Coal  Com- 
pany, and  its  railroad,  the  Erie  ft  Wyoming  Railroad,  had 
been  duly  authorized  to  enter  into  contract  and  traffic  rela- 
tions with  each  other.  They  had  done  so;  such  contracts 
were  not  prohibited  by  Federal  law,  nor  are  they  now,  and 
such  contract  relations,  begun  over  40  years  before  the  stock 
purchase,  still  existed  and  would  continue  until  at  least 
January  1,  1911;  therefore,  the  acquisition  of  the  stock  of 
such  companies  by  the  Erie  Railroad  Company,  to  give  it 
further  control  over  a  connecting  railway  in  Pennsylvania 
that  was  an  old  and  natural  connection  and  feeder,  and  of 
the  tonnage  it  was  built  to  serve,  more  than  forty  years 
before,  the  stock  purchase,  for  the  same  purpose  was  lawful. 
Bosman,  6  R.  1014  R.;  Thomas,  5  R.  1121-2;  R.  R.  Co.  v. 
R.  R.  Co.,  171  Pa.  St.  284;  A.  F.  dkc.  R.  R.  Co.  v.  Denver 
dkc.  R.  Co.,  110  U.  S.  667;  Cin.  R.  H.  [3361  Oo.  v.  Int.  Com. 
Coram.,  162  U.  S.  184,  197;  L.  &  A.  R.  Co.  v.  West  Coast 
N.  S.  R.  Co.,  198  U.  S.  483;  So.  Pac.  v.  Int.  Com.  Comm., 
200  U.  S.  586-564. 

The  petition,  as  we  have  heretofore  pointed  out,  does 
not  allege  that  the  Pennsylvania  Coal  Company  stock  pur- 
chase was  a  ^^  step ''  in  the  general  conspiracy  charged,  as  it 
does  in  other  cases;  nor  does  it  allege  any  vice  in  the  pur- 
chase, except  that  the  stock  was  purchased  at  an  ^^exorbi- 
tant" price,  and  thereby  a  proposed  railroad  wholly  in  the 
State  of  New  York  lost  its  most  influential  backer  and  was 
never  built 
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No  relief  was  asked  for  under  this  petition,  which  failed 
to  even  state  a  case  within  the  statute.  Tlie  Cbver naient 
evidence  wholly  failed  to  establish  an  ** exorbitant '*  price; 
but  the  contrary  was  the  undisputed  fact.  No  interstate,  ot 
parallel,  or  competing  railroad  was  involved,  but  only  a 
Pennsylvania  connection  which  had  been  a  feeder  of  over 
forty  years'  standing  and  its  tonnage.  There  was  no  intmt 
to  violate  the  law,  and  it  was  not  violated. 

Mr.  Everett  Warren  for  Temple  Iron  Company,  appel- 
lant in  No.  206: 

The  Temple  transactions  were  not  for  the  purpose  of 
preventing  the  construction  of  another  interstate  carrier 
of  anthracite,  even  if  it  is  assumed  that  the  independents 
by  securing  the  charter  of  the  New  York,  Wyoming  ft 
Western  contemplated  reaching  tidewater  by  the  utiliza- 
tion of  that  proposed  road  as  a  means,  but  were  for  the 
purpose  of  retaining  to  the  carriers  the  tonnage  of  the  so- 
called  Simpson  &  Watkins  collieries  they  then  enjoyed  under 
lawful  contracts,  beyond  any  hazard  of  a  threatened,  or  sup- 
posedly threatened,  diversion.  In  other  words,  it  was  a 
measure  of  defense,  not  offense,  the  purposes  and  intent  of 
which  was  to  fortify  and  make  sure  an  already  impregnable 
legal  position. 

[336]  The  projected  road  was  an  intrastate  road  and 
nothing  else,  and  if  it  is  assumed  that  the  contemplated 
purchase  of  the  Simpson  &  Watkins  collieries  defeated  its 
construction,  and  the  proofs  show  the  contrary,  the  pur- 
chase did  not  have  any  effect  upon  interstate  trade  or  com- 
merce. 

Simpson  &  Watkins  were  not  the  principal  supporters 
of  the  projected  intrastate  road.  The  road  itself  was  a 
visionary  enterprise,  entirely  impracticable,  and  its  abandon- 
ment was  due  to  other  causes  than  the  acquisition  by  the 
Temple  Iron  Company  of  the  Simpson  &  Watkins  collieries. 

The  charges  in  the  Government's  petition,  namely,  tiie 
high  price  paid  for  the  Simpson  &  Watkins  properties  and 
the  little  value  standing  alone  of  the  stock  and  bonds  of  the 
Temple  Company,  were  without  foundation  of  fact  to  rest 
upon  and  were  disproven  in  the  Government's  own  case. 
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lliera  iiever  wafi  contemplated  any  p9Q]iQg  or  division 
of  the  tonnages  moving  from  the  Simpson  &  Watkins  col- 
lieries among  t^e  railroad  stockholders  of  the  Temple  Com- 
pany serving  the  region  where  these  c<dlieries  were  situ- 
ated, much  less  any  pooling  and  division  of  such  tonnage 
as  a  fact. 

The  histwy  of  the  management  and  development  of  the 
Temple  anthracite  operation  sin<^  February,  1899,  as  it  is 
undisputed  and  appears  in  the  Government's  own  case,  dis- 
closes a  careful  business-like  conduct  of  its  affairs  in  line 
with  and  following  out  the  pi^  purpose  of  its  entrance 
into  the  anthracite  field,  namely,  to  make  money  out  of 
its  mines  for  its  stockholders  as  independent  coal  operottrs. 
Its  transactions  are  altogeth^  within  the  State  of  Penn- 
sylvania and  end  there. 

The  Temple  transaction  had  and  could  have  no  bearing 
apon  interstate  trade  or  commerce  under  the  actual  situa- 
tion of  affairs;  are  not  within  the  provisions  of  the  Anti* 
[837]  Trust  Law,  nor  indeed  within  the  constitutional  au- 
tiiority  of  Ckmgressi 

Mr.  Justice  Luston  delivered  the  opinion  of  the  court. 

This  is  a  petition  in  equity  filed  by  the  United  States  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  for  the  purpose  of  enforcing  the  pro- 
visions of  the  act  of  July  2,  1890,  known  as  the  Sherman 
Anti-Trust  Act,  against  an  alleged  combination  of  vailroad 
and  coal  mining  companies  formed  and  continued  for  the 
purpose  of  restraining  competition  in  the  production,  sale, 
and  transportation  of  anthracite  coal  in  commerce  among 
the  States. 

The  defendants  originally  made  such,  and  alone  referred 
to  hereafter  as  the  defendants,  were  the  following: 

The  Philadelphia  A  Reading  Railway  Company;  the 
Philadelphia  &  Reading  Coal  &  Iron  Company;  the  Lehigh 
Valley  BaUroad  Company;  the  Lehigh  VaUey  Coal  Com^ 
pany;  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany; the  Central  RaOroad  Company  of  New  Jersey;  the 
Erie  Railroad  Company;  the  New  York,  Susquehanna  & 
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Western  Railroad  Company;  the  New  York,  Sasquehanna 
&  Western  Coal  Company;  the  Lehigh  &  Wilkes-Barre  Coal 
Company;  the  Pennsylvania  Coal  Company;  the  Hillside 
Coal  Company;  the  Reading  Company;  and  the  Temple 
Iron  Company.  By  an  amendment  certain  other  defendants 
were  brought  in,  consisting  of  holders  of  contracts  made  by 
independent  operators  of  coal  mines,  and  trustees  holding 
securities  which  might  be  affected  by  the  relief  sou^t 
against  the  carrier  and  coal  mining  companies,  the  original 
defendants.  A  list  of  these  later  defendants  is  set  out  in  the 
margin,^  and  when  they  are  referred  to  herein  they  will  be 
specifically  mentioned. 

[888]  The  bill  alleges  that  anthracite  coal  is  an  article 
of  prime  necessity  as  a  fuel  and  finds  its  market  mainly  in 
the  New  England  and  Middle  Atlantic  States.  The  deposits 
of  the  coal,  with  unimportant  exceptions,  lie  in  the  State 
of  Pennsylvania,  but  do  not  occupy  a  continuous  field, 
though  found  in  certain  counties  adjoining  in  the  eastern 
half  of  the  State,  and  embrace  an  area  of  484  square  miles. 
This  coal  region  is  from  one  hundred  and  fifty  to  two  hun- 
dred and  fifty  miles  from  tidewater.  The  region  itself  is 
broken  and  mountainous,  and  the  natural  conditions  and 
character  of  the  deposits  are  such  that  the  mining  and  re- 

<*The  Delaware  &  Hudson  Company;  Elk  HIU  Coal  &  Iron  Com- 
pany ;  St.  Clair  Coal  Company ;  Enterprise  Coal  Company ;  Buck  Rmi 
Coal  Company ;  Llewellyn  Mining  Company ;  Clear  Spring  Coal  Com- 
pany; Pancoast  Coal  Company;  Price  -  Pancoast  Coal  Company; 
Mount  Lookout  Coal  Company;  Peoples  Coal  Company;  Qeorge  F. 
Lee  Coal  Company;  North  End  Coal  Company;  MelvUle  Coal  Com- 
pany; Parrlsh  Coal  Company;  Red  Ash  Coal  Company;  Raub  Coal 
Company;  Mid  Valley  Coal  Company;  Austin  Coal  Company;  Clar- 
ence Coal  Company;  Nay  Aug  Coal  Company;  Green  Ridge  Coal 
Company;  Excelsior  Coal  Company;  Lackawanna  Coal  Company; 
Dolph  Coal  Company,  Limited ;  Mary  F.  W.  Howe,  Frank  Pardee,  and 
Sarah  Drexel  Van  Rensellaer,  constituting  A.  Pardee  ^  Co. ;  Lafay- 
ette Lentz,  William  O.  Lentz,  and  Lewis  A.  Riley,  constituting  Lentz 
&  Company ;  William  Law  and  John  M.  Robertson,  constituting  Rob- 
ertson &  Law ;  Richard  White,  W.  R.  McTurk,  and  Robert  White,  con- 
stituting B.  White  Company;  Joseph  J.  Jermyn,  George  B.  Jermyo, 
Emma  J.  Jermyn,  constituting  John  Jermyn  Estate;  Joseph  J.  Jer- 
myn,  Michael  F.  Dolphin;  Tlie 'Pennsylvania  Company  for  Insurance 
on  Lives  and  Granting  Annuities ;  and  the  Mercantile  Trust  Company. 
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ducCion  of  the  coal  to  suitable  sizes  for  domestic  use  i^uire 
very  large  amounts  of  capital.  Its  value  commercially  is 
dependent,  in  a  large  degree,  upon  quick  and  cheap 
transportation  to  convenient  shipping  points  at  tidewater, 
from  whence  it  may  be  distributed  to  the  great  consimiing 
markets  of  the  Atlantic  Coast  States. 

The  whole  problem  of  advantageously  developing  these 
deposits  and  supplying  the  eastern  demand  for  fuel  was 
one  which  presented  enormous  difficulties.  From  an  early 
day  it  has  been  the  settled  policy  of  the  State  of  Penn- 
[839]  sylvania  to  encourage  the  development  of  this  coal 
region  by  canal  and  railroad  construction,  which  would 
furnish  transportation  to  convenient  shipping  points  at  tide- 
water. One  of  the  defendant  carriers,  the  Delaware,  Lacka- 
wanna &  Western  Company,  was  given  the  power  to  acquire 
coal  lands  and  engage  in  the  business  of  mining  and  selling 
coal  in  addition  to  the  business  of  a  conunon  carrier,  and 
all  railroad  companies  were  permitted  to  aid  in  the  pro- 
duction of  coal  by  assisting  coal  mining  companies  through 
the  purchase  of  capital  stock  and  bonds.  Thus,  it  has  come 
about  that  the  defendant  carriers  not  only  dominate  the 
transportation  of  coal  from  this  anthracite  region  to  the 
great  distributing  ports  at  New  York  harbor,  but  also 
through  their  controlled  coal-producing  companies,  produce 
and  sell  about  seventy-five  per  cent  of  the  annual  supply 
of  anthracite.  As  a  further  direct  consequence  of  the  State 
authorized  alliance  between  coal-producing  and  coal-trans- 
porting companies,  it  has  come  about  that  Che  defendant 
carrier  companies  and  the  coal-mining  companies  affiliated 
with  the  carrier  companies  now  own  or  control  about  ninety 
per  cent  of  the  entire  unmined  area  of  anthracite,  dis- 
tributed, according  to  the  averments  of  the  petition,  as  fol- 
lows: 

Per  cent 

Reading  Company 44 

Lehigh  Valley  Oompany IS.  SI 

DeL,  Lack,  ft  Western  Company 6.55 

Central  Railroa4  of  New  Jersegr^ 19 

Erie  Railroad 2.58 

N.  Y.,  Sua.  A  Western  Railroad .54 

89.65 
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It  fufther  appears  that  in  addition  to  the  great  coal- 
mining eompanies  subadiary  to  one  or  another  of  the  de- 
fendant carrier  companies,  there  are  a  large  number  of 
independent  coal  operators  whose  aggregate  production 
[340]  from  coal  lands,  in  part  leased  from  the  railroad 
companies  or  the  railroad-ccmtrolled  coal-producing  com- 
panies, amounts  to  about  twenty  per  cent  of  the  annual 
anthracite  supply.  These  independent  operators  are  said 
to  no  longer  have  the  power  to  ccHnpete  with  the  carrier 
defendants  and  their  subsidiary  coal  companies,  because  a 
large  proportion  of  them  have  severally  entered  into  con- 
tracts with  one  or  the  otiier  of  the  carrier  or  coal-mining 
companies  defendant  for  the  sale  of  the  aitire  product  of 
their  mines  for  the  consideration  of  axty-five  per  cent  of 
the  average  market  price  at  tidewater. 

Thus,  there  exists,  independently  of  any  agreement,  com- 
bination or  contract  between  the  several  defendant  carrier 
companies  for  the  purpose  of  suppressing  competition 
among  them,  this  condition: 

First.  Excluding  two  carrier  companies  not  made  de- 
fendants which  reach  but  a  limited  number  of  collieries, 
the  Pennsylvania  Railroad  Company  and  tiie  New  York, 
Ontario  &  Western  Railroad  Company,  the  six  carrier  com- 
panies who  are  defendants  are  shown  to  control  the  only 
means  of  transportation  between  this  great  anthracite  de- 
posit and  tidewater,  from  whence  the  product  may  be  dis- 
tributed by  sail  and  water  to  the  great  consuming  markets 
of  the  Atlantic  Coast  States. 

Second.  These  carriers  and  their  subsidiary  coal  mining 
and  selling  companies  produce  and  sell  about  seventy-five 
per  cent  of  the  total  annual  supply  of  anthracite  coal.  Of 
the  remainder,  the  independent  operators  mentioned  above 
produce  about  twenty  per  cent. 

The  chief  significance  of  the  fact  that  the  six  carrier 
defendants  control  substantially  the  only  means  for  the 
transportation  of  coal  from  the  mines  t^  dbtribiting  points 
at  tidewater  is  in  the  fact  that  they,  (collectively,  also  control 
nearly  three-fourths  of  the  annual  supply  of  anthracite 
which  there  finds  a  market.    The  situation  is  therefore  one 


Digitized  by  VjOOQ IC 


UNITBD  dTATKB  t.  BBADIKG  COMPANY.  711 

OptBloii  Of  the  Omtt 

which  invitee  cc(Bcetted  action  and  makes  6x[8iI]oeedingiy 
eMQT  the  accomplishment  of  any  purpose  to  dominate  the 
sop]^  and  control  the  prices  at  seaboard.  The  one- 
fourth  of  the  total  annual  supply  whidi  comes  from  inde- 
pendent operators  in  the  same  regi(m  has  been  sold  in  com- 
petition with  the  larger  supply  of  tha  defendants.  If,  by 
concert  of  action,  that  source  of  competition  be  removed,  the 
monopoly  which  the  defendants,  acting  together,  may  exert 
over  production  and  sale  will  be  complete. 

This  bill  avers  that  the  defendants  have  combined  for 
the  puipoee  of  securing  their  collective  grip  upon  the  an- 
thracite coal  supply  by  exerting  their  activities  to  shut  out 
from  the  district  any  new  line  of  transportation  from  tin 
nines  to  tidewater  points,  and  to  shut  out  from  competition 
at  tidewater  the  coal  of  independent  operators  with  their 
own  coal.  The  steps  said  to  have  been  taken  having  tlos 
end  in  view  we  shall  now  consider: 

The  community  of  interest  which  has  resulted  from  the 
diarter  powers  of  the  carrier  companies  to  directly  or  in- 
directly engage  in  the  business  of  mining  and  selling  coal 
has  produced  the  relation  between  the  carrier  and  coal^min- 
ing  defendants  shown  by  the  several  groups  into  which  we 
have  arranged  them,  thus : 

1.  The  Beading  Com|>any  is  a  Pennsylvania  corporation, 
and  apparently  nothing  more  than  a  holding  company. 
That  company  holds : 

a.  The  entire  capital  stock  of  the  Phikddphia  A  Seed- 
ing Railway,  one  of  the  defendimt  barriers. 

b.  The  entire  capital  stock  of  the  Philadelphia  &  Bead- 
ing Coal  &  Iron  Company,  a  coal-mini^  company. 

The  three  companies  have  dxe  same  president. 

2.  The  Lehigh  Vallqr  Bailroad  Company  owns  aU  of 
Uie  capital  stock  of  the  Lehigh  YM^  Goal  Company,  find 
the  two  companies  have  the  same  pi^esident* 

8.  The  Central  Baifaroad  of  New  Jersey  owns  ninetiy 
per  cent  of  the  capital  stodc  of  the  Lehigh  A  Wijbes- 
[S421Barre  Coal  Company,  and  tbe  two  ooiB^ipanieff  hanre 
the  aame  premdent,  who  is  also  the  president  of  the  Beading 
CMipai^  and  its  two  controlled  companiefr 
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4.  The  Erie  Railroad  CcHnpany  owns  all  of  the  capital 
stock  of  the  Pennsylvania  Coal  Company  and  a  large  ma- 
jority of  the  stock  of  the  Hillside  Coal  Company,  and  the 
three  companies  have  the  same  president. 

5.  The  New  York,  Susquehanna  &  Western  Railroad  Com- 
pany owns  nearly  the  entire  capital  stock  of  the  New  York, 
Susquehanna  &  Western  Coal  Omipany,  and  they  have 
die  same  president,  who  is  also  the  president  of  the  Erie 
Railroad  Company  and  of  its  two  allied  coal  companies 
mentioned  above. 

6.  The  Delaware,  Liackawanna  &  Western  Railroad  Com- 
pany is  itself  an  owner  uid  producer  of  anthracite  and 
seems  to  have  no  subsidiary  coal  OHnpany. 

7.  The  Temple  Iron  Company.  The  relation  of  this  com- 
pany to  the  several  carrier  companies  will  be  considered 
separately. 

Excluding  the  Temple  Iron  Company,  the  groups  as  ar- 
ranged are  independent  of  each  other,  and  each  group,  in  the 
absence  of  any  agreement  or  combinaticm,  possesses  the 
power  to  compete  with  every  other  in  the  production,  sale, 
and  transportation  of  coal  frcHn  the  mines  to  tidewater.  In- 
deed, the  plain  averment  of  the  bill  is  that  prior  to  1896  they 
were  actually  competing  in  the  market  reached  at  New  Y<Nrk 
Harbor,  and  that  the  competition  continued,  except  as  inter- 
rupted by  abortive  or  abandoned  efforts  to  combine,  until 
they  entered  into  the  general  combination  which  it  is  tiie 
purpose  of  this  proceeding  to  dissolve. 

Tliat  the  Delaware,  Lackawanna  A  Western  Railroad 
Company  was  itself  the  owner  of  coal  lands  and  was  en- 
gaged ifi  mining,  transporting,  and  marketing  its  own  coal, 
and  that  the  other  railway  defendants  were  also  engaged, 
through  their  subsidiary  coal  companies,  in  mining  and 
[S4S1  selling  coal,  as  well  as  in  transporting  the  coal  so 
mined,  is  not  determinative  of  any  issue  here  presented,  since 
this  bill  was  filed  before  the  Commodities  Clause  of  the  Hep- 
bum  Act  of  June  29,  1906,  84  Stat  584,  c.  8591,  became 
effective,  whidi  forbids  any  carrier  engaged  in  interstate 
transportation  frcHn  transporting  coal  for  market,  when  the 
ooal  at  the  time  of  transportation  is  owned  by  the  carrier 
company.    See  United  States  v.  Z>.,  L.  A  W.  R.  Co.^  218 
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n.  S.  366.  Any  relief  against  a  continuance  of  such  for- 
bidden transportation  must,  therefore,  be  sought  in  another 
proceeding  based  upon  tiie  act  of  Congress  referred  to. 

THE  SCOPE  AND  THEORT  OF  THE  BILL. 

The  theory  upon  which  the  bill  is  framed  and  upon 
which  the  case  has  been  presented  by  counsel  is,  that  there 
exists  between  the  defendants  a  general  combination  to 
control  the  anthracite  coal  industry,  both  in  respect  of  min- 
ing and  transportation  from  the  mines  to  the  general  con- 
suming markets  reached  from  shipping  points  at  New  York 
Harbor,  and  the  production  and  sale  of  coal  throughout  the 
United  States. 

The  contenticm  is  that  this  general  combinaHon  is  estab- 
lished, first,  by  evidence  of  an  agreement  between  the  car- 
rier defendants  to  apportion  between  themselves  the  total 
coal  tonnage  transported  from  the  mines  to  tidewater  ac- 
cording to  a  scale  of  percentages ;  second,  by  a  combination 
between  them,  through  the  instrumentality  of  the  defend- 
ant, the  Temple  Iron  Company,  to  prevent  the  construc- 
tion of  a  new  and  competing  line  of  railroad  from  the  mines 
to  tidewater;  third,  by  a  combination  between  the  defend- 
ants by  means  of  a  series  of  identical  contracts  for  the  con- 
trol of  the  coal  produced  by  independent  coal  operators, 
thereby  preventing  competition  in  the  markets  qt  other 
States  between  the  coal  of  such  independent  operators  and 
that  produced  by  the  defendants;  and,  [344]  finally,  by 
certain  so-called  contributary  combinations,  already  referred 
to,  between  some,  but  not  all,  of  the  defendants. 

Aside  from  the  particular  transactions  averred  as  ''st^)8  " 
or  ^  acts  in  furtherance  ^'  of  a  presupposed  general  comhinor 
tionj  the  charge  of  such  a  combination  is  general  and  in- 
definite. 

The  case  is  barren  of  documentary  evidence  of  solidarity. 
The  fact  of  such  general  combination,  if  it  exists,  must 
be  deduced  from  epecific  acts  or  transactions  in  which  the 
companies  have  united  and  from  which  such  a  general 
combination  may  be  inferred.  When  and  how  did  such  a 
combination  come  about!     We  start  with  the  proposition 
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that  if  ai^  such  ooBAbinatioii  exists  it  had  an  origin  not 
earlier  Uvan  1886.  Attempts  to  bring  about  a  suppreBsion 
of  competition  prior  to  that  time,  indicated  by  some  of  the 
evidence,  had  either  proved  abortive  or  had  been  aban- 
doned. Thus  it  is  stated  that  in  1890  and  1891  the  price 
of  coal  of  certain  sizes  at  tidewater  was  from  $3.71  to 
$8.85  per  ton;  that  in  1892  the  Philadetlt>hia  A  Iteading 
Raiboad  Company,  the  predecessor  in  title  of  the  defend- 
ant the  Philadelphia  A  Reading  Railway  Company,  leased 
the  lines  of  the  Lehigh  Valley  Railroad  Company  and  of 
the  Central  Railroad  Company  of  New  Jersey  for  nine 
hundred  and  ninety-nine  years,  and  that  the  three  com- 
panies together  owned  or  contrcdled  about  eighty  per  cent 
of  the  coal  deposits  of  this  anthracite  region  and  trans- 
ported nearly  fifty  per  cent  of  the  entire  t<mnage;  that 
while  these  leases  were  in  force  the  price  of  coal  was  ad- 
vanced to  $4.16  and  $4.19  per  ton  for  the  same  sizes.  It 
is  then  averred  that  in  a  proceeding  in  the  courts  of  New 
Jersey  these  leases  of  the  Central  Railroad  Company  of 
New  Jersey  were  held  null  and  void,  and  that  in  189S  this 
decree  was  followed  by  a  rescission  of  the  lease  of  the  Lehigh 
Valley  Railroad  Company  to  the  Philadelphia  A  Reading 
Railroad  Company.  It  is  then  averred  that  [846]  under 
the  influence  of  competition  thereby  restored,  the  price  of 
the  same  grade  of  coal  in  1894  fell  to  $3.60  per  ton  and 
in  189S.to  $8.12  per  ton.  "  Whereupon^^  the  petition  avers, 
*^in  violation  of  the  provisions  of  sections  1  and  2,  re- 
spectively, of  the  act  of  Congress  of  July  2,  1890,  •  ♦  ♦ 
the  defendants,  the  Reading  Company,  and  the  defendant 
carriers,  and  the  defendant  coal  companies,  owning  or  con- 
trolling 90  per  cent,  more  or  less,  of  all  the  anthracite  de- 
posits, and  producing  75  per  cent,  more  or  less,  of  the 
annual  anthracite  supply,  and  controlling  all  the  means 
of  transportation  between  the  anthracite  mines  and  tide- 
water, save  the  railroads  operated  by  the  Penm^lvania  Rail- 
road Company  and  the  New  Tork,  Ontario  A  Westetli 
Railway  C<Mnpany,  which,  as  aforesaid,  reach  only  a  limited 
number  of  collieries  (not  defendants  here),  entered  into 
an  agreement,  scheme,  combination,  or  conspiracy,  by  virtue 
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wUeiwDf  tliey  aetivirad  the  power  to  coHtool,  tegtilftte,  re- 
strain, and  monopolise,  aii«[  bavie  oontrcAled,  fegnkted,  re^ 
strained,  and  monopolized,  not  only  the  production  of  an- 
thracite coal,  but  its  transportation  from  the  mines  in 
Penasylyaiiia  to  market  points  in  other  Sti^tes  aad  its  price 
and  sale  ttoroughout  the  several  States^  with  the  result  that 
oompetition  in  the  transp«rtatioD  and  saie  of  anthracite 
has  been  wholly  suppressed  and  the  price  thereof  greatly 
oihanced.'' 

1.  We  come  first  to  the  evidence  relied  wpon  to  show  such 
a  general  combination  through  an  agreonent  between  the 
carriers  to  distribute  the  total  tonnage  of  coal  from  this 
region  to  flipping  points  at  New  York  Harbor  aooooMling  to 
a  scale  of  percentages  spoken  of  as  die  ^^  Presidents'  Per- 
centages.'' 

There  is  some  evidence  tending  to  show  that  early  in  1896 
there  was  an  effort  made  at  a  conference  of  the  presidents 
of  the  carrier  companies  to  distribute  the  coal  tonnage  be- 
tween  the  several  carriers,  based  upon  the  [346]  average  per- 
centage of  coal  carried  in  prior  years  by  each  carrier.  The 
limited  character  of  the  coal  field,  the  oontrcd  off  so  hirge  a 
proportion  of  the  depoate  and  of  the  transportatioa^  was 
such  as  to  invite  agreemente  and  combinations.  A  pocking 
arrangement  would  largely  prevent  competition  between  the 
otherwise  independent  groups  of  carriers  and  producers. 
That  any  such  pooling  agreement  was  made  is  denied  most 
earnestly  by  all  of  the  deflmdants.  That  there  ocourred  a 
conference  in  1896  looking  to  sudi  an  arrangement  seems 
probable  on  the  evidence.  But  the  weight  of  proof  satisfies 
us  that  whatever  might  have  been  contemplated  or  at* 
tempted,  the  scheme  proved  abortive,  or,  if  attwnpted^  was 
abuidoned  long  before  this  bill  was  filed.  We  do  not  set  oit 
the  circumstances  which  are  pointed  ottt  as  tending  to  show 
such  an  illegal  agreement,  nor  do  we  deem  it  necessary  to 
dkcuss  the  conflicting  direct  testimony.  We  have  gone 
tiirough  the  record.  The  facte  are  disenesed  and  liu>gely  set 
out  in  the  opinion  of  tibe  couit  below^  Though  ite  judged 
diffiered  in  respect  to  the  relief  which  might  be  giunted  upon 
other  grounds^  ihcfy  agreed  in  hokUng  tlMt  the  QvwmimM 
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had  failed  to  show  any  contr&ct  or  agre^nent  for  the  dis- 
tribution of  tonnage.    In  this  we  concur. 

THE   TEMPI«E    IBON    GOMPANT    COMBINATION. 

2.  We  come,  then,  to  the  several  acts,  agreements  or  trans- 
actions set  out  in  the  seventh  paragraph  of  the  Inll,  two  of 
which  are  said  to  have  been  participated  in  by  all  of  the 
defendants,  and  therefore  to  constitute  evidence  of  the  gen- 
eral combination  charged,  and  to  be,  in  and  of  themselves, 
illegal  combinations  between  all  of  the  principal  defendants 
which  come  imder  the  frame  of  the  bill  as  in  violati<m  of 
the  act  of  July  2, 1890,  26  Stat  209,  c.  647. 

The  transactions  referred  to  are  introduced  immediately 
following  the  general  charge,  and  are  characterized  in  the 
[347]  bill  as  ^^  steps  in  the  development  of  this  illegal 
combination  and  in  furtherance  of  its  illegal  purposes.^ 
It  is  then  averred,  that  ^^  the  defendants,  or  some  of  them, 
became  parties  to  the  following  additiimal  acts,  schemes,  and 
contracts,  among  others,  in  violation  of  the  aforesaid  act 
of  July  2,  1890."  This  is  followed  by  five  distinct  para- 
graphs, each  setting  out  some  distinct  contract,  combina- 
tion, or  agreement  alleged  to  have  been  the  act  of  all  of  the 
defendants,  or  of  two  or  some  number  less  than  all.  These 
alleged  ^^ steps"  and  ^^ additional  acts,  schemes,  and  con- 
tracts," in  violation  of  the  Sherman  Law  and  in  further- 
ance of  the  alleged  illegal  general  scheme  or  purpose, 
are:  a,  the  making  of  the  sixty-five  per  cent  contracts  with 
the  independent  operators;  &,  the  absorption  by  the  Erie 
Railroad  of  the  New  York,  Susquehanna  &  Western  Bail- 
road  Company ;  c,  the  acquisition  by  the  Beading  Company 
of  the  majority  of  the  capital  stock  of  the  Central  Bailroad 
of  New  Jersey ;  d^  the  acquisition  of  the  Temple  Iron  Com- 
pany, and  through  it  of  a  large  number  of  coUimes,  for 
the  purpose  of  defeating  a  projected  independent  line  of 
railway  into  the  coal  region;  and,  «,  the  acquisition  by  the 
Erie  Bailroad  Company,  while  controlling  the  Hillside  Coal 
A  Iron  Company,  of  all  of  the  fihares  of  the  Delaware 
Valley  A  Eongston  Bailroad  Company,  a  projected  com- 
mon carrier,  and  all  of  the  shares  of  the  Pennsylvania  Coal 
Company. 
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As  we  have  already  stated,  two  of  Uiese  transactions  are 
averred  to  be  transactions  into  which  all  of  the  defendants 
entered  in  pursuance  of  a  common  purpose  and  general  de- 
sign to  suppress  competition  and  restrain  commerce  in  coal 
between  the  States. 

The  first  which  we  ^all  consider  is  the  alleged  combina- 
tion through  the  Temple  Iron  Company.  Concerning  this, 
the  petition,  in  substance,  states  that  in  1898  many  of  the 
independent  coal  operators  in  the  Wyoming  or  northern  field 
became  dissatisfied  with  the  transportation  [348]  and  mar- 
ket conditions  under  which  they  were  obliged  to  conduct 
their  collieries.  Many  contracts  for  the  sale  of  their  coal  to 
the  defendant  coal  companies  had  expired  or  were  about  to 
expire,  and  they  demanded  either  lower  freight  rates  or 
better  prices  from  the  coal  companies.  A  competing  line  of 
railway  from  the  northern  or  Wyoming  zone  of  the  anthra- 
cite region  to  a  point  on  the  Delaware  River,  where  con- 
nection would  be  made  with  two  or  more  lines  extending  to 
shipping  points  at  New  York  Harbor,  was  projected  as  a 
means  of  relieving  the  situation.  The  New  York,  Wyoming 
&  Western  Bailroad  was  accordingly  incorporated.  Large 
subscriptions  of  stock  were  taken,  the  line  in  part  surveyed, 
parts  of  the  right  of  way  procured,  and  a  large  quantity  of 
steel  rails  contracted  for.  As  the  road  was  to  be  mainly  a 
coal-carrying  road,  support  from  coal-mining  companies 
was  essential.  Its  chief  backing  came  from  independent  coal 
operators.  The  most  important  and  influential  of  them  was 
the  firm  of  Simpson  A  Watkins,  who  controlled  and  operated 
eight  collieries  in  the  region,  having  an  annual  output  of 
more  than  a  million  tons.  The  time  for  such  a  competing 
means  of  transportation  was  auspicious.  Much  of  the  output 
of  the  district  not  tied  up  by  contracts  of  sale  or  transporta- 
tion was  pledged  to  this  project  and  much  more  was 
I  romised. 

The  petition  alleges  that  the  construction  of  the  pro- 
jected independent  railroad  would  not  only  have  intro- 
duced competition  into  the  transportation  of  anthracite 
coal  to  tidewater,  but  it  would  have  enabled  independent 
operators  reached  by  it  to  sell  their  coal  at  distributing 
points  in  free  competition  with  the  defendant  coal  corn- 
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panies.  ^'WJierefare^^^  avers  ib»  pleading,  ^Hhe  dBfe&dants, 
the  Beading  Company^  ownii:^  the  entire  capital  stock  of 
the  Philadelphia  &  Beadijog  Bailway  Company^  and  the 
other  carrier  companies  defendants  herein,  controlling  col- 
lectively  all  means  of  transportation  between  the  mines 
[349]  and  shipping  points  at  New  York  Harbor,  combined 
together  for  the  purpose  of  shutting  out  the  proposed  rail- 
road and  preventing  competition  with  them  in  the  trans- 
portation of  coal  from  the  mines  to  other  States,  and  the 
sale  of  coal  in  competition  with  their  own  .controlled  coal 
in  the  markets  of  other  States."  The  plan  devised  was 
to  detach  from  the  enterprise  the  powerful  support  of  Simp- 
son &  Watkins  and  the  great  tonnage  which  their  co-opera- 
tion would  give  to  the  new  road^  by  acquiring  for  the 
combination  the  coal  properties  and  collieries  controlled 
by  that  great  independent  firm  of  operators.  This  would 
not  only  strangle  the  project,  but  secure  them  forever  against 
new  schemes  induced  by  the  large  tonnage  produced  by 
these  eight  collieries,  and  secure  not  only  that  tonnage  for 
their  own  lines,  but  keep  the  coal  forever  out  of  compe- 
tition with  that  of  their  controlled  cpal-producing  com- 
panies. 

The  scheme  was  worked  out  with  the  result  foreseen  and 
intended.  The  capital  stock  of  the  Temple  Iron  Company, 
aggregating  only  $240,000,  was  all  secured.  That  company 
was  then  operating  a  small  iron  furnace  near  Beading.  Its 
ajBsets  were  small,  but  its  charter  was  a  special  legislative 
charter  which  gave  it  power  to  engage  in  almost  any  sort 
of  business,  and  to  increase  its  capital  substantially  at  will. 
Control  of  that  company  having  been  secured,  it  was  used 
as  the  instrument  for  the  purpose  intended. 

The  plan  by  which  the  defendant  carriers  were  enabled 
to  carry  out  this  scheme  and  apportion  among  themselves 
proportionate  interests  in  the  property  acquired  and  the 
burden  to  be  assumed  was  not  simple,  but  elaborate.  The 
financial  arrangements  seem  to  have  been  made  through  Mr. 
Baer,  who  was  the  president  of  and  a  large  stockholder  in 
the  Temple  Company,  and  Mr.  Bobert  Bacon,  of  the  firm 
of  J.  P.  Morgan  &  Company.  Shortly  stated,  it  was  this: 
The  Temple  Company  increased  its  [350]  capital  stock  to 
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$2>5OQv00O  and  issued  mortgagebond8aggregatiBg'$S,600,00a 
Simpsoii  &  Watkins  agreed  to  sell  to  the  Temple  Company 
their  properties  for  something  near  $5,000^00.  .  They  ac* 
cordingly  transferred  to  the  Temple  Company  the  capital 
shares  in  the  several  ooal  companies,  holding  the  title  to 
their  eight  colUeries,  and  received  in  exdiange  $2^60,000 
in  the  shares  of  the  Temple  Company,  and  $9,500,000  of  its 
mortgage  bonds.  By  contemporaneous  instruments  Simp- 
son &  Watkins  transferred  to  the  defendant,  the  Guaranty 
Trust  Company  of  New  York,  as  trustee,  this  capital  stock 
and  $2400,000  of  the  bonds  of  the  Temple  Company,  and 
received  from  the  Guaranty  Company  $3,238,396*66  in 
money  and  $1,000,000  in  certificates  of  beneficial  interest  in 
the  stock  of  the  Temple  Ccnnpany.  The  Guaranty  Com- 
pany seems  to  have  been  but  a  medium  and  was  accordingly 
protected  by  a  contemporaneous  contract  with  the  Reading 
Company  and  the  other  carrier  defendants  by  which  they 
severally  contracted  with  the  Guaranty  Company  to  pur- 
chase the  Temple  Company^s  capital  stock  in  a  certain  agreed 
proporticm  or  percentage  of  the  total  capital  stock,  and  to 
guarantee  the  bonded  debt  of  the  Temple  Company  in  the 
same  proportion.  A  Urge  proportion  of  the  bonds  and  of 
the  beneficial  certificates  of  interest  in  stock  of  the  Temple 
Company  was  later  guaranteed,  or  underwritten  as  the  stock 
phrase  goes,  by  a  sjmdicate  including  J.  P.  Morgan,  Wil- 
liam Bochefeller,  the  Guaranty  Company,  and  others. 

Thus,  it  came  about  that  when  this  bill  was  filed  the 
stock,  of  the  Temple  C<»npany,  which,  as  seen,  is  a  mere 
holding  company  for  the  several  defendant  carrier  com- 
panies, was  owned  by  the  def^dants,  and  the  obligations 
of  that  company  were  guaranteed  by  th^n  in  proportions 
based  on  the  percentage  of  the  total  anthracite  tonnage  car- 
ried annually  by  each  of  the  defendant  carriers,  namely: 
The  Reading  Company  and  the  Beading  Rail[8Al)way 
Company,  being  treated  as  one  and  the  same  in  this  matter, 
29.96  per  cent;  the  Lehigh  Valley  Bailroad  Company,  22.88 
per  cent;  the  Central  Railroad  of  New  Jersey,  17.12  per 
cent;  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany^  19^  per  cent;  Mie  Erie  Railroad  Company,  5.84 
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per  cent;  the  New  York,  Susquehanna  A  Western  Bailroad 
Company,  4.86  per  cent.  At  the  time  this  proof  was  taken 
the  average  annual  output  of  the  collieries  thus  acquired 
was  about  1,600,000  tons,  and  in  the  last  year  the  output  had 
arisen  to  1,950,000  tons.  This  combination  of  the  defend- 
ants through  the  Temple  Iron  Company  was  effective  in 
bringing  about  the  designed  result.  The  New  York,  Wyo- 
ming &  Western  Bailroad  Company  was  successfully  stran- 
gled, and  the  monopoly  of  transportation  collectively  held 
by  the  six  defendant  carrier  companies  was  maintained. 

The  projected  competing  railroad  was  undoubtedly  a 
good  faith  proposition  and  held  out  promise  to  independent 
coal  operators  not  only  of  the  prospect  of  c<mipetition  in 
tran^ortation  from  the  mines  to  tidewater,  but  the  possi- 
bility of  selling  their  coal  either  to  the  controlled  coal  com- 
panies defendant  at  better  prices  or  to  the  consuming  public 
at  tidewater  in  competition  with  that  of  the  controlled  coal 
companies.  But  if  we  assume  that  its  construction  was 
doubtful,  the  result  must  be  the  same  as  characterizing 
the  purpose  and  design  of  the  concerted  action  of  the  de- 
fendants. They  were  so  far  convinced  of  the  threatening 
character  of  the  enterprise  that  they  were  moved  at  great 
cost  to  thwart  it  and  at  the  same  time  remove'  the  tempta- 
tion for  like  competition  by  securing  to  themselves  forever 
the  product  of  the  collieries  named. 

That  the  collieries  to  be  reached  by  the  new  road  were  not 
all  readied  by  each  of  the  defendants  is  true.  The  great  bulk 
of  tonnage  from  tiiem  seems  to  have  been  carried  by  the 
Erie,  the  Lehigh,  and  the  Liackawanna.  But  the  preserva* 
tion  of  the  monopoly  of  transportation  [86S]  from  the 
mines  to  tidewater  held  by  the  six  lines  which  were  serving 
the  region,  was  plainly  a  common  interest — a  collective 
mcmopoly  by  which  the  profits  in  eoal  could  be  secured  and 
the  monopoly  maintained  by  shutting  out  any  new  line  to 
tidewater.  The  extent  of  tliMS  interest  of  each  in  the  desired 
result  seems  to  have  been  estimated  by  th^nselves  as  fairly 
measured  by  the  percentage  of  the  total  tonnage  theretofore 
carried  annually  by  each.  Thus  it  was  that  they  became 
owners  of  the  sdiares  in  ihe  Temple  Company  and  guaran- 
tors of  its  obligations  in  the  same  proportions. 
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It  has  been  suggested  that  since  the  New  York,  Wyoming 
A  Western  Railroad  has  be^Q  effectively  strangled  that  it 
will  be  idle  to  enjoin  the  doing  of  an  act  already  accom- 
plished. But  that  is  a  narrow  yiew  of  the  relief  which  may 
be  granted  under  the  statute  and  the  frame  of  this  bill. 

The  combination  by  means  of  the  Temple  Company  still 
exists.  It  has  been  and  still  is  an  efficient  agency  for  the 
collective  activities  of  the  defendant  carriers  for  the  pur- 
pose of  preventing  competition  in  the  transportation  and 
sale  of  coal  in  other  States. 

That  under  the  law  of  Pennsfylvania  each  of  the  defendjuit 
carrier  companies  has  the  power  to  acquire  and  hold  the 
stock  of  coal-producing  companies  may  be  true.  That  the 
Temple  Company  may,  under  the  same  law,  have  the  power 
to  acquire  and  hold  the  capital  stock  of  the  Simpson  & 
Watkins'  collieries  may  also  be  conceded.  But  if  the  de- 
fendant carriers  did,  as  we  have  found  to  be  the  fact,  com- 
bine to  restrain  the  freedom  of  interstate  commerce  ei^er  in 
the  transportation  or  in  the  sale  of  anthracite  coal  in  the 
markets  of  other  States,  and  adopted  as  a  means  for  that 
purpose  the  Temple  Company,  and  through  it,  the  control 
of  the  great  Simpson  A  Watkins'  collieries,  the  parts  of 
the  general  scheme,  however  lawful  considered  alone,  be- 
come parts  of  an  illegal  combination  [368]  under  the  Fed- 
eral statute  which  it  is  the  duty  of  the  court  to  dissolve, 
irrespective  of  how  the  legal  title  to  the  shares  is  held. 
Harriman  v.  Northern  SecurUies  Co.^  197  U.  S.  Sm,  291. 
So  long  as  the  defendants  are  able  to  exercise  the  power 
thus  illegally  acquired,  it  may  be  most  efficiently  exerted 
for  the  continued  and  further  suppression  of  competition. 
Throu^  it,  the  defendants,  in  combination,  may  absorb 
the  remaining  output  of  independent  producers.  The  evil 
is  in  the  combination.  Without  it  the  several  fl^ups  of 
coal-carrying  and  coal-pxoducing  companies  have  tiie  power 
and  motive  to  compete.  That  each  may  for  itself  advance 
the  price  of  coal  or  cut  down  the  production,  is  true.  But 
in  the  power  which  each  other  group  would  have  to  compete 
would  be  found  a  corrective.  The  statute  forbids  the  coo* 
certed  action  which  has  already  brought  about  tke  straa* 
•.-V0L4— 17 46 
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ghng  of'  a  projeeted  compelling  railroad  and  the'  complete 
control  of  the  sale  of  an  immense  tonnage  of  independent 
coal  which  had  prior  thereto  not  only  been  a  menace  to 
their  collective  control  of  the  means  of  transportation  to 
New  T^ork  Harbor  points,  bnt  a  large  competing  factor  in 
sales  at  tliese  pdnts.  The  TMiple  Company,  therefore, 
affords  a  powerfttl  agency  by  means  of  which  the  unlaw* 
ful  purpose  which  induced  its  acquisit^n  may  be  continued 
beyond  ti<e  mere  operation  of  the  Simp8<m  &  Watkins' 
collieries. 

Its  botntl  of  dsreetors  indudes  the  presidents  of  t^  de- 
fendant carriers,  who  also  are  the  preffld^its  of  ttie  defend- 
ant ooal  c<nnpanies,  and  these  deftodant' companies  abso- 
lutely dominate  its  affairs.  The  Temple 'Company  also  ti^wns 
and  dominates  the  great  <;ollierie6  obtained  from  Simpson  A 
Watkins.  Its  board  of  direotcMrs,  composed  as  it  is  of  men 
representing  the  defendants,  supplies  iime,  place,  and  occa- 
sion for  the  expre^ion  of  plans  br  ccmibinations  requiring 
or  iATiting  concert  of  action.  Thou^  as  a  board  it  may  not 
dictate  the  activities  of  [854]  the  owning  corporations,  still, 
in  view  of  the  relation  of  the  Temple  Company  to  the  de^ 
fondant  cafrriers  and  their  respective  coal-mining  ccmipanies, 
and  of  ike'  constitution  of  its  directors,  the  attitude  of  its 
board  as  indicated  by  the  proceedings  spread  upon  the  cor- 
porate minutes  is  of  significance  upon  the  qu^on  of  the 
existence  of  any  concerted  purpose  to 'unite  the  activities  of 
its  corporate  owners  to  suppress  competition.  There  are  to 
be  found  on  the  minutes  of  tJie  Temple  Company  a  number 
of  entries  which  point  strongly  to  combinations  between  the 
defendants.  Thus,  on  June  27,  1899,  a  committee  was  ap- 
pointed to'  consideir  the  estaUisimient  of  it  statistical  bu- 
reau, "to  keep  a  record  of  all  matters  of'  interest  to  the 
imtfaracite  companies.''  What  resulted  does' not  appear  from 
any  further  mintrtes.  On  July  2, 1901,  a  resolution  in  these 
words  was  adopted : 

"  Resolved,  Hiat  Mr.  Gumming,  Mr.  Sayre,  Mr.  Henderson,  Mr, 
CaldweU,  and  Vlt.  Warren  be  ain>ointed  a  committee  to  consider  the 
if#tlsimiHty  atidMex^«dleticy  of  making  a  40  per^c^nt  rate  to  outside 
a  flat  rate^  amUdf  ao^  wtet  raik'*' 
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By  ^^  outaide  Uppers"  tkut  witness  says  was  meaEnt  ^-inde^ 
pendent  operatorsy"  who  shipped  their  own.  coaL  The  wdt^ 
neas  by  whom  tius  action  was  proved  says  tfast  he  never 
saw  the  report  and  does  not  know  that  any  was  made  by 
the  committeew  It  is  true  that  Mr.  Baer,  the  presideiit  of 
the  Temple  Company^  denied  that  tine  Temple  Company 
had  or  uadertodi  to  exerdbe  any  power  in  respect  of  car* 
rier  rates,  or  in  fixing  prices  of  coaL  He  says  that  the 
minute  wtries  referred  to  above  am  matters  ^intevje^ted 
by  semebodyy"  under  a  miseoncepiion  ol  the  powers  md 
duties  of  the  directors  o£that  company,  and  came  to  nothing; 
That  he  shortly  took  the  presidency  himself  and  that  Ae 
Temple  Company  ^^has  been  run  as  tiM  mmk  barmlbss 
mining  company  in  the  State  of  Pennsjfilnuiia,''  and  has 
had  nothing  to  do  with  the  (8M]  price  of  osal  or  with 
rates  for  transportation.  But  this  disdaimer  of  power 
does  not  detract  fcom  the  signifimnce  of  the  minutes  of  tdM 
board  referred  to  as  evidence  bearing  upon-^the  question  of 
the  vetaticm  of  the  severftl  defendants  to  each  other. 

We  are  ix\  ttitire  aooord  with  tfa^  view  ci  the  court  briow 
in  holding  that  the  transaoti<m  involved  a  concerted  scheme 
and  ccmibination  for  the  purpose  of  restraining  oommeroe 
among  the;  States  in  plain  violation  of  the  act  of  Congsess 
of  J^^y  2|  1890, 

3.  We  come  now  to.  the^  sixty-five  per  cent,  contraols. 

The  charge  of  the  petition  in  reqpeet  to  theas  contracts  is 
substanldaUy  this^ 

a.  That  the  defendant  caffriera  possedeed  a  substantial 
mon£^]^  of  all  of  the  means  of  ti^msportMion  between  the 
coal  region  and  tidewater. 

b.  That  they  directly  or  indirectly  throu^  timr  oon« 
trolled  coal  companies  produoed  about  seventy ^five  per  oent 
of  the.ammal  supply  of  anthxacita^eoal. 

c.  That  twenty  per  oent  or  mweof.the  ammid  supply 
was  produced  by  independent  operators,  whose  collieries 
weraloe^tedi  eontiguM^^to  the-omriev  liseet  oi  thedofendiuit 
companies. 

d.  This  being  tbasituatiooik  is  chsiiged^  that  for  the 
pwpose  o^  preveAtiAg;thie  o^put  of  thea»  ipiqumdrnt .  pso^ 
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ducers  ^from  being  scid  throughout  the  several  States  in 
competition  with  the  output  from  their  own  mines  or  of  the 
mines  of  their  subsidiary  coal  companies,  the  said  defendant 
carriers,  having  almost  a  complete  monopoly  of  the  means 
of  transportation  between  the  antiiracite  mines  and  tide- 
water, entered  into  and  now  maintain  an  agreement,  combi- 
nation, or  conspiracy  to  use  their  power  as  said  carriers  to 
obtain  control  of  the  sale  and  disposition  of  tiie  aforesaid 
output  of  the  independent  mines  in  the  markets  of  the  sev- 
eral States,  particularly  [866]  of  the  great  distributing 
market  at  New  York  Harbor,  in  violation  of  the  aforesaid 
act  of  July  2, 1890." 

It  is  further  averred : 

e.  That  prior  to  1900  the  defendants  ^severally  made** 
a  large  number  of  short-term  contracts  for  the  purchase  of 
the  coal  of  independent  operators  ^  along  their  respective 
lines,"  at  prices  ranging  from  fifty-five  to  sixty  per  cent  of 
the  average  price  at  tidewater. 

That  upon  the  termination  of  these  contracts  the  defend- 
ants ^^  in  pursuance  of  a  previous  agreement  between  them- 
selves, severally  offered  to  make  and  did  make  and  conclude 
with  nearly  all  of  the  independent  operators  along  their 
lines  new  contracts  containing  substantially  uniform  pro- 
visions agreed  upon  beforehand  by  the  defendant  carriers 
in  concert,  some  of  the  operators  contracting  with  one  of 
the  defendants  and  some  with  another,^  by  whidi  such 
operators  "  severally  agreed  "  to  deliver  on  cars  at  breakers 
^to  one  or  the  other  of  the  defendant  carriers,  or  its  sub- 
sidiary coal  company,  all  the  anthracite  coal  thereafter 
mined  from  any  of  their  mines  now  opened  and  operated, 
or  which  they  might  thereafter  open  and  operate,  deliveries 
to  be  made  from  time  to  time  as  called  for,"  etc  In  con- 
sideration, the  sellers  were  to  receive  for  prepared  sizes 
sixty-five  per  cent  of  the  general  average  price  prevailing 
at  tidewater  points  at  or  near  New  York  as  computed  from 
month  to  month,  tiiis  average  price  to  be  settled  by  an  expert 
agreed  upon  by  the  parties. 

It  is  further  averred  that  this  price  was  audi  as  to  enable 
the  ind^Mident  operatcHr  entering  into  one  ei  these  con* 
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tracts  to  realize  upon  his  coal  from  fifteen  to  fifty  cents 
more  than  he  could  when  shipping  on  his  own  account  after 
pajring  the  established  rates  of  transportation,  waste  and 
cost  of  selling,  in  competition  with  the  coal  of  the  defend- 
ants. That  the  difference  was  the  price  paid  for  the  privi- 
lege of  controlling  the  sale  of  the  ind^)endent  [8&7J  out- 
put, ^'  so  as  to  prevent  it  from  selling  in  competition  with 
the  output  of  their  own  mines.'' 

It  is  then  further  alleged  that  the  result  of  this  plan, 
^  as  was  intended,  was  to  draw,  if  not  to  force,  the  great 
body  of  independent  operators  into  making  the  aforesaid 
contracts,  thereby  enabling  the  defendants  to  control  abso- 
lutely, and  until  the  mines  are  exhausted,  the  output  of 
most  of  the  independent  anthracite  mines,  and  to  prevent 
it,  as  aforesaid,  from  being  sold  in  competition  with  the 
output  of  their  own  mines  in  the  markets  of  the  several 
States,  particularly  in  the  great  tidewater  markets." 

It  is  obvious  that  the  averments  do  not  touch  upon  the 
legality  of  the  contracts  considered  severally,  and  ask  no 
relief  upon  the  theory  that  each  was  a  contract  in  restraint 
of  trade.  The  theory  and  diarge  of  the  bill  is  that  by  con- 
certed action  between  the  defendants  the  independent  oper- 
ators were  to  be  induced  to  enter  singly  into  uniform  agree- 
ments for  the  sale  of  the  entire  output  of  their  several  mines 
and  any  other  they  might  thereafter  acquire,  excluding  a 
negligible  amount  of  unmarketable  coal  and  coal  for  local 
consumption.  And  the  further  theory  of  the  pleading  is 
that  by  such  concerted  action  and  through  the  higher  price 
offered,  the  defendants  would  obtain  such  control  of  inde- 
pendent coal  as  to  prevent  competition  in  the  markets  of 
other  States. 

It  is  not  essential  that  these  contracts  considered  singly  be 
unlawful  as  in  restraint  of  trade.  So  considered,  they  may 
be  wholly  innocent.  Even  acts  absolutely  lawful  may  be 
steps  in  a  criminal  plot.  Aikena  v.  Wisconsin^  195  XJ.  S.  194, 
206.  But  a  series  of  such  contracts,  if  the  result  of  a  con- 
certed plan  or  plot  between  the  defendants  to  thereby  secure 
ccmtrol  of  the  sale  of  the  independent  coal  in  the  markets  of 
other  StateSi  and  thereby  suppress  competition  in  prices 
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between  Aeir  own  outqrat  attd  that  of  the  mdependent  ap^ 
nttors,  would  come  plainly  withm  the  tenns  of  the  statete, 
and  as  parts  of  the  sebeme  or  plot  [868]  would  be  unlawfuL 
Thus  in  Sw^t  dk  Company  v.  Uniied  States,  1»6  U.  S.  875, 
396,  where  a  plan  or  sdhene  consisting  in  many  parts  or  ele- 
ments was  averred  to  constitute  a  condmiation  forbidden  i>y 
the  act  of  July  2, 1890,  it  waa  said : 

**  The  scheme  as  a  whole  seems  to  tis  to  he  within  reach  of  the  law. 
The  constttuent  elemeats,  «•  we  haveatated  tfaem,  ate  enough  to  give 
to  the  Mteme  a  body  and,  lor  all  that  we  etn  say,  to  accomplish  it 
Moreover,  whatever  we  may  think  of  them  separately  when  we  take 
them  up  as  distinct  charges,  they  are  alleged  sufficiently  as  elements 
of  the  scheme.  It  is  suggested  that  the  several  acts  charged  are 
lawful  and  that  intent  can  make  no  dtfnsrenoe.  But  they  are  bound 
together  as  the  parts  of  a  single  plan.  The  plan  may  make  the  parts 
unlawlal.'* 

That  the  plan  was  calculated  to  accomplish  the  design 
averred,  in  the  present  case,  seems  plain  enough.  The  an- 
thracite field  was  very  limited.  The  means  for  transporta- 
tion from  the  mines  to  seaboard  shipping  points  were  in  the 
hands  of  the  defendant  carriers.  They,  together  with  their 
subsidiary  companies,  c^*ntrolled  about  ninety  per  cent  of 
the  coal  deposit  and  about  seventy-five  per  cent  of  the  annual 
output.  If  the  remaining  output,  that  of  the  independent 
operators  along  their  several  lines,  could  be  ccmtrolled  as  to 
production  and  sale  at  tidewater  points,  there  would  inevita- 
bly result  such  a  dominating  control  of  a  necessity  of  life 
as  to  bring  the  scheme  or  combination  within  the  condemna- 
tion of  the  statute. 

That  these  sixty-five  per  cent  contracts  were  the  result  of 
an  agreement  through  protracted  conferences  between  the 
independent  operators,  acting  through  an  authorized  com- 
mittee, and  officials  of  the  carrier  defendants,  who  were  like- 
wise officials  of  the  coal  companies  subsidiaiytoi&e  railiroad 
companies,  is  plainly  established.  That  they  were  designed 
by  the  defendants  [359]  as  a  means  of  omtrolHng  the  sale 
of  the  independent  output  in  the  market  at  tidewater  points, 
thereby  preventing  competition  with  their  own  coal  and 
as  a  plan  for  removing  the  great  tonnage  controlled  by  the 
independents  from  being  used  as  nn  inducement  for  the 
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mUj  ef  competing  carriers  into  the  district,  ig  s  plftin 
deduction. 

Some  of  the  iacts  which  lead  to  this  conclusion  will  be 
referred  to  as  briefly  as  the  great  importance  of  the  ease 
will  permit: 

That  for  a  long  time  many  of  the  independent  operatons 
had  been  selling  their  output  to  their  great  rivals,  the  de- 
fendant carriers  and  i^eir  several  coal  companies,  is  true. 
By  means  of  such  sales  and  deliveries  at  their  own  breakeis, 
the  sellers  avoided  freight,  waste,  and  expense  of  sales 
through  agents,  etc.  The  price  they  would  th^eby  realiae 
was  fixed,  and  they  were  not  dependent  upon  a  fluctuating 
market  So  long,  therefore,  as  they  could  sell  to  their  rivals 
at  their  breakers  to  better  advantage  than  they  could  ship 
and  sell  on  their  own  account,,  the  method  appealed  to  them. 
But,  obvioudy,  buyer  and  seller  were  not  upon  an  equal 
plane.  The  former  had  control  of  freight  rates  and  car 
service.  The  seller  must  pay  the  rate  exacted  and  accept 
the  car  service  supplied  him  by  the  buyer,  or  appeal  to  the 
remedies  afforded  by  the  law.  If  the  rate  of  freight  to  tide- 
water was  onerous  and  was  imposed  upon  the  coal  produced 
by  the  defendants  and  their  allied  coal  producers  with- 
out discrimination  against  the  coal  of  the  independent 
shipper,  it  would  nevertheless  bear  upon  the  latter  oppres- 
sively, since  the  rate  paid  would  find  its  way  into  the  pocket 
of  the  defendants.  Therefore  it  was  that  the  higher  the 
freight  rate,  the  (greater  the  inducement  to  sell  to  the  car- 
rier companies.  That  the  conditions  were  not  accepted  by 
the  independent  producers  as  satisfactory,  is  evident.  The 
majority  at  all  times  stood  out,  and  those  making  such 
agreements  as  well  as  those  refusing  to  do  so,  maintnmed 
[86#]  an  agitation  for  better  freight  rates  and  better  prices 
for  those  who  preferred  to  sell  at  their  breakers.  For  many 
years  before  this  proceeding  they  maintained  an  organiza- 
tion called  the  Anthracite  Coal  Operators'  Association,  and 
through  that  body  endeavored  to  improve  their  situation. 

The  series  of  contracts  here  involved  were  all  made  since 
1900,  and  Me  therefore  subsckquent  to  the  combinatioB 
through  the  Temple  Iron  Company,  already  considered. 
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Tbe  diarge  is  that  since  that  combination  the  defendants 
further  combined  through  these  contracts.  Prior  to  1900, 
we  find  no  evidence  of  any  combination  or  agreement  for 
the  procurement  of  contracts  of  sale  with  independent  op- 
erators.  Upon  the  contrary  there  is  much  to  indicate  that 
there  was  more  or  less  competition  for  coal  accessible  to 
more  than  one  of  the  buying  defendanta  The  effect  of  com- 
petition is  shown  by  the  gradual  rise  in  the  price  the  great 
companies  were  willing  to  pay.  In  the  earliest  stages  of  the 
business  the  bujdng  price  seems  to  have  been  fixed  with  some 
Mlation  to  the  varying  wage  scale  of  miners.  This  gave  way 
to  an  agreed  percentage  of  the  current  price  at  tidewater. 
Thus  the  earlier  contracts  allowed  the  selling  operator  only 
forty  per  cent  of  the  tidewater  price  for  prepared  sizes. 
Through  competition  between  the  existing  companies,  and 
through  that  which  resulted  from  the  entry  of  new  carrier 
lines  with  their  subsidiary  coal  companies,  the  price  was 
forced  gradually  up  from  forty  to  sixty  per  cent  of  the  tide> 
water  price,  and  at  this  latter  figure  the  price  stood  when 
the  combination  here  averred  came  into  existence. 

We  have  mentioned  the  influence  of  the  coming  into  the 
r^on  of  new  coal-carrying  railroads  upon  the  per  cent  of 
the  tidewater  price  which  the  independent  operators  were 
able  to  obtain  from  the  bujring  coal  companies.  This  influ- 
ence, as  we  shall  see,  was  a  large  factor  in  bringing  about 
the  contracts  now  in  question.  The  carriers  [961]  here  de- 
fendant did  not  all  obtain  their  footing  in  this  anthracite 
field  at  the  same  time.  Thus,  when  the  New  York,  Susque- 
hanna &  Western  was  projected,  it,  through  its  coal  com- 
pany, offered  to  buy  coal  on  fifty  per  cent  contracts.  The 
price  before  that  had  been  forty  to  forty-five  per  cent.  The 
result  was  that  the  other  companies  came  gradually  up  to 
the  same  price.  This  was  late  in  the  eighties,  the  exact  date 
not  being  at  hand.  Again,  it  is  said  in  the  brief  for  the  de- 
fendants, that  : 

"In  the  early  90'8,  the  New  York,  Ontario  &  V^estem  Railroad 
huilt  a  branch  into  the  Wyoming  region  and  sought  tonnage,  lir. 
Sturgia  was  commissioned  beforehand  by  the  coal  company  of  that 
raUroad  to  offer  60  per  cent  contract^!  on  the  understanding  that,  tf 
he  could  secure  a  half  million  tons  annually,  the  branch  would  be 
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built  Tlie  branch  railroad  was  bnilt,  and  by  its  help  large  new 
acreages  of  coal  lands  were  developed,  tributary  to  the  Ontario  & 
Western  Railroad." 

As  a  consequence,  says  the  same  brief,  ^'the  oth^  coal 
companies  began  to  raise  their  rates  to  60  per  cent,"  and 
by  1892  that  had  become  the  settled  price. 

The  influence  of  competition,  actual  or  threatened,  was 
also  illustrated  in  1898,  when  the  New  York,  Wyoming  & 
Western  was  projected.  A  large  number  of  coal  contracts 
had  expired  or  were  about  to  expire,  thus  creating  a  great 
tonnage  open  to  competition.  Many  of  the  operators  in  the 
Wyoming  region  of  the  coal  field  united  their  influence  to 
procure  the  building  of  a  competing  line  between  the  mines 
and  New  York  Harbor  points.  To  this  end  a  large  tonnage 
was  pledged  to  its  coal-selling  company,  whidi  offered  to 
pay  66  per  cent  of  the  tidewater  price  to  such  operators. 
How  and  why  that  project  failed  we  have  already  shown  in 
the  section  of  this  opinion  devoted  to  the  Temple  Iron  Com- 
pany combination. 

When  that  effort  failed  there  arose  a  movement  for  a 
[86S]  new  road  from  the  mines  to  tidewater  through  the 
Pennsylvania  Coal  Company.  That  was  one  of  the  great- 
est of  the  independent  companies,  producing  in  1899  about 
two  million  tons.  It  controlled  a  coal -gathering  railroad 
called  the  Erie  &  Wyoming  Valley  Railroad,  and  proposed 
its  extension  to  Lackawaxen,  and  to  cause  the  construction 
from  that  point  of  a  railroad  line  to  the  Hudson  River.  To 
this  end  it  caused  to  be  organized  the  Delaware  Valley  & 
Kingston  Railroad.  Of  this  project,  Mr.  Thomas,  the  presi- 
dent of  the  Erie  Railroad  Company,  said:  ^^They  were 
threatening  and  had  started  to  build  a  competing  road  to 
the  Hudson  River."  The  independent  operators,  in  an  asso- 
ciation maintained  by  them  for  their  mutual  protection, 
hailed  this  scheme  with  joy.  At  a  meeting  of  the  associa- 
tion on  November  22, 1899,  the  fallowing  minute  was  made: 

••  Mr.  B.  L.  Fuller,  chairman  of  the  executive  committee,  on  being 
called  upon,  told  of  the  efforts  which  have  been  made  to  induce  the 
various  anthracite  railroads  to  offer  more  satisfactory  terms  for  the 
purchase  of  the  operators'  coal,  and  of  the  absolute  failure  of  these 
efforts  to  bring  about  any  definite  result  He  then  reported  the  or- 
ganization of  the  Delaware  Vallesr  &  Kingston  Raihroad,  backed  by 
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the  Pennsylvania  Coal  Company,  and  the  proffer  of  this  lattor  com- 
pany to  purchase  coal  from  operators  in  the  Wyoming  and  Lehigh 
region,  paying  65  per  cent  of  the  tidewater  price  for  chestnut  and 
larger;  50  per  cent  for  pea  coal,  and  a  flat  85  per  cent  freight  rate 
on  buelcwheat  and  smaller  Bises.  These  contracts  were  to  be  tor  all 
of  the  coal  in  the  ground^  thus  settling  permanently  the  priee  whidi 
the  operator  would  receive. 

"After  extended  discussion  as  to  the  details  of  these  contracts,  and 
a  compromise  with  the  results  obtained  under  the  old  contracts,  the 
following  resolution  was  offered  and  passed  unanimously: 

"*Whereas  the  Erie  ft  Wyoming  Valley  RaHroad  Com-  [Mt] 
pany  has  arranged  to  build  a  branch  Hoe  fnmi  Hawl^,  Pa^  to  a 
point  on  the  boundary  line  between  New  Zork  and  Pennsylvania  at 
Lackawaxen,  forming  a  connection  with  a  railroad  proposed  to  be 
constructed  by  the  Delaware  Valley  &  Kingston  Bailroad  Company 
to  tidewater,  at  Kingston,  on  the  Hudson  River; 

*'  'And  whereas  the  construction  of  the  said  railroads  is  ai^roved 
and  promoted ^by  the  Pemiayhrania  Coal  Company,  which  has  large 
interest  in  the  anthradte  coal  region; 

'**And  whereas  the  independent  operators  and  the  general  puMIc 
are  now  largely  at  the  mercy  of  the  existing  railroad  companies, 
which  charge  unreasonable  rates  for  their  services,  owing  in  part 
to  the  large  amounts  for  which  the  said  companies  have  been  cai^- 
tallrad; 

*"And  whereas  it  would  be  highly  advantageous  to  all  the  Inde- 
pendent owners  of  coal  properties  throughout  the  entire  anthracite 
region  of  Pennsylvania  to  have  the  railroad  connection,  now  proposed, 
completed  as  speedily  as  possible ; 

'*  *And  whereas  It  Is  equally  desirable,  in  the  interests  of  the  people 
of  the  State  of  New  York  and  the  public  in  general,  that  such  railitMid 
connection  shall  be  made  («l|ice  it  wHl  necessarily  result  In  a  na- 
terial  reduction  of  the  price  paid^  for  anthracite  coal  by  consumers) : 
Now,  therefore,  it  is 

"'Resolved,  I.  That  this  associatioi^  hereby  expresses  Its  hearty 
and  unqualified  approval  of  the  proposed  plan  fOr  the  construction 
of  the  said  railroads,  and  hereby  pledges  its  constant  support  and 
active  assistance  in  promoting  the  speedy  oonatmclieQ  and  omn^MHrn 
of  the  said  railroads. 

"  *II.  That  a  committee  of  three  be  appointed  by  the  president,  of 
which  the  president  shall  be  a  member,  to  take  such  steps  as  may  be 
deemed  advisable  toward  furthering  the  said  plans  and  co-operating 
with  the  said  com-  [S64]  panies  far  the  completion  of  the  said  rail- 
roads, and  that  a  report  of  their  proceedings  be  submitted  to  the  next 
meeting  of  this  association.' 

"  In  the  discussion  which  followed,  it  was  the  opinion  of  those 
.present  that,  in  view  of  the  hcyarty  .assistance  which  had  been  ac- 
corded the  operators  by  the  Pennsylvania  Coal  Company,  it  was  the 
4nty  of  the  membess  to  give  to  this  company  all  of  the  tonnage  which 
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thej  cotild  d^vcr  and  not  to  petmlt  any  more  advantagaooB  offere 
which  the  older  oomiMaiieB  m|«ht  make  to  divert  freight  from  a  road 
which  was  constructed  to  give  the  operators  a  fair  share  In  the  sell- 
ing price.  A  vote  of  thanks  was  accorded  Mr.  Fuller  for  his  labor 
and  great  success  in  accomplishing  a  work  which  was  for  the  ad- 
vantage of  every  individval  operator  in  the  anthracite  regions." 

It  is  enough  to  say  of  this  project  that  it  was  abandoned 
when,  in  1901,  the  Erie  Railroad  acquired,  without  any  con- 
cert of  action  between  it  and  the  other  carrier  defendants, 
the  capital  stock  of  the  Pennsylvania  Coal  Company,  which 
carried  with  it  the  capital  stock  of  the  Erie  &  Wyoming 
Valley  Railroad  and  the  Delaware  &  Kingston  Railroad. 

The  persistent  effort  of  the  independents  to  bring  into 
the  field  competing  carrier  and  coal-producing  companies 
was  a  menace  to  the  monopoly  of  transportation  from  that 
field  to  tidewater  which  the  defendants  collectively  pos- 
sessed. The  independent  output  was  one-fourth  of  the 
annual  supply.  It  was  mainly  sold  at  tidewater,  where  it 
came  into  active  competition  with  the  larger  production  of 
the  defendants;  but,  as  we  have  already  seen,  this  enormous 
tonnage  offered  a  great  inducement  to  the  organization  of 
new  carrier  lines  from  the  mines  to  the  seaboard.  The  con- 
tracts theretofore  made  for  the  purchase  of  this  output  had 
been  for  short  terms.  The  expiration  of  a  considerable  num- 
ber had  more  than  once  been  the  occasion  for  new  carrier 
projects  backed  by  the  [366]  independent  operators.  To 
renew  the  contracts  for  short  terms  would  but  postpone  the 
day  of  competition*.  The  control  in  perpetuity  of  such  a 
large  proportion  of  the  output  as  would  prevent  in  the 
future  effective  competition  in  the  selling  markets  of  fhe 
coast,  and  at  the  same  time  remove  inducement  to  the  entry 
of  other  lines  of  carriers,  was  the  obvious  solution  of  the 
situation.  The  necessary  control  could  only  come  about 
through  concerted  action.  If  one  of  the  several  independent 
groups  of  defendants,  or  two,  or  any  less  number  than  all, 
had  sought  to  obtain  control  it  would  have  been  resisted  by 
those  not  included.  Therefore,  it  is  plain  that  if  the  coal  of 
these  operators  was  to  be  placed  in  such  situation  as  that  it 
could  not  affect  the  price  of  their  own  coal,  nor  longer  con- 
stitute a  mass  of  tonnage  sufficient  to  invite  the  construction 


Digitized  by  VjOOQ IC 


732  226  ITinTED  STATES^  366» 

OpinloD  of  the  Gooft 

of  new  lines  from  the  mines  to  the  sea,  it  must  be  brought 
about  through  the  concerted  action  of  the  defendants. 

In  1900  there  occurred  the  great  strike  of  the  coal  miners. 
Settled  by  arbitration  in  the  fall  of  that  year,  the  miners 
obtained  a  ten  per  cent  increase  in  wages.  Of  course,  this 
affected  the  railroad  coal-producing  companies  and  the  in- 
dependent coal  companies  alike.  The  great  companies  took 
the  lead  in  the  arbitration  and  accepted  the  result  The 
independent  companies  were  compelled  to  follow  this  lead. 
The  latter,  as  we  have  seen,  had  before  the  strike  been  par- 
ticularly urgent  in  their  efforts  to  secure  better  conditions 
from  the  railroads  and  their  allied  coal  companies.  This 
rebellious  attitude  is  partially  shown  by  the  resolution  of 
the  Anthracite  Coal  Operators'  Association  of  November 
22,  1899,  heretofore  set  out.  When  the  strike  settlement 
was  made,  there  was  some  hesitation  among  the  independent 
operators  about  posting  notice  of  the  advance  in  wages,  and 
through  committees  they  urged  upon  the  defendants  that 
such  advance  in  wages  justified  a  reduction  in  freight  rates 
and  a  price  of  not  less  [366]  than  sixty-five  per  cent  for 
coal  sold  to  the  defendant  companies  The  committees  re- 
ported back  that  th^  could  not  obtain  '^  any  definite  prom- 
ise," but  there  has  been  ^^an  intimation"  that  something 
would  be  done  to  improve  the  present  conditions.  It  was 
thereupon  resolved  that  the  advance  scale  should  be  posted, 
and  that  a  committee  should  be  appointed  ^^  to  confer  with 
the  various  carrier  companies  relative  to  a  new  contract." 
At  the  same  meeting  a  number  of  the  operators  present 
signed  an  agreement  empowering  the  committee  named 
"to  adjust  all  differences  with  certain  transportation  com- 
panies," and  agree  upon  a  basis  of  contract  which  ^ould 
definitely  and  for  a  period  of  years  fix  the  commerciaF  rela- 
tions between  the  said  operators  and  the  transportation 
companies,  "each  of  the  parties  agreeing  to  make  a  par- 
ticular contract  for  himself  with  the  proper  transporta- 
tion company."  This  agreement,  after  being  signed  by 
those  present,  was  placed  in  the  hands  of  Mr.  McNulty 
to  secure  further  signaturea  These  matters  appear  on  the 
minutes  of  the  individual  operators  of  October  5.    There 


Digitized  by  VjOOQ IC 


UNITED  STATES  V.  BEADING  COMPANY.  738 

Opinion  of  the  Oourt 

ensued  a  number  of  conferences  between  the  representa- 
tives of  the  sellers  and  buyers.  The  result  was  that  a  form 
of  contract  and  a  price  was  mutually  agreed  upon^  being 
the  form  of  the  aixty^five  per  cent  contracts^  which  were 
thereafter  entered  into  as  the  short-term  agreements  there- 
tofore made  expired.  Thus  the  independents  put  in  force 
the  advance  wage  scale  imposed  by  the  strike  arbitrators 
before  any  agreem^it  whatever  was  made  or  promised  by 
the  defendants.  This  increased  scale  which  the  arbitration 
imposed  having  been  accepted  by  the  large  companies,  could 
not  be  successfully  resisted  by  the  independents.  It  only 
operated  to  make  them  more  persistent  in  their  demand  for 
some  improvement  in  the  methods  and  prices  theretofore 
prevailing. 

That  the  defendant  companies  should  offer  such  terms  is 
not  surprising.  The  contracts  to  be  made  would  be  not 
[M7]  only  for  the  life  of  the  mines  being  operated  at  the 
date  of  the  sale,  but  was  to  extend  to  any  other  mines  there- 
after opened  by  the  seller.  The  menace  of  the  independent 
output  as  an  invitation  to  competing  carriers  and  as  a  com- 
peting coal  at  tidewater  would  be  removed  forever. 

Upon  this  aspect  of  the  case  we  find  ourselves  in  agree- 
ment with  Judge  Buffington,  who  concluded  a  discussion  of 
the  evidence  by  saying  (183  Fed.  Bep.  474) : 

"  By  such  perpetual  contracts  *  *  *  these  deftodant  railroads 
throng^  their  subsidiary  coal  companies  severally  made  with  other 
colUeries  these  combiners  withdrew,  and  still  continue  to  withdraw, 
such  product,  for  all  time,  from  competition,  either  in  interstate 
transportation  or  sale.  To  my  mind  there  is  no  more  subtle  and 
effective  agency  for  the  gradual,  unnoted  absorption  by  interstate 
carriers  of  the  remaining  interstate  product  than  these  perpetual  con- 
tracts. Holding  then  that  they  are  in  the  words  of  the  statute,  '  con- 
tracts *  *  *  in  restraint  of  trade  or  commerce  among  the  States,' 
I  record  my  dissent  to  the  action  of  the  court  in  reusing  to  enjoin 
them." 

The  coal  contracts  acquired  when  this  proceeding  was 
begun  aggregated  nearly  one-half  the  tonnage  of  the  inde- 
pendent operators.  Much  of  the  coal  so  brovgfat  was  sold 
in  Pennsylvania  and  all  of  the  contracte  wens  made  in  that 
State  and  the  coal  was  also  there  delivered  to  the  buying 
defendants.    That  the  defendants  wne  free  tcmUl  again 
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witfain  Pennagflh^aium  ob  trMtepoft  uad  sellbcfyoAd  the  State 
is  true.  That  some  of  the  coal  wm  mtended  for  local  con- 
sumption may  alao  be  true.  But  the  geaeral  market  con- 
templated was  the  market  at  tidewatet,  and  the  sales  wei« 
made  upon  the  basis  t>f  the  average  price  at  tidewater.  The 
mere  facti  that  the  sales  and  deliveries  toQk  place  in  Pmm- 
syWania  is  not  controlling  when^  as  here,  the  expectatiim 
was  that  the  coal  would,  for  the  moat  part^  fall  into  and  be- 
come a  part  of  the  well-known  current  ol  commerce  between 
the  mines  said  the  [S68]  general  consuming  markets  of 
other  States.  ''  Commeroe  among  thi^  Statesiis  not  a  techni- 
cal legal  conception,  but  a  practical  <Ms  drawu  from  the 
course  of  business.'^  Swift  <6  Company  v.  Vniied  States 
196  U.  S.  375,  398;  Loewe  v.  Lawler,  208  U.  S.  274*  The 
purohaae  Itnd  delivery  within  the  State  wss  but  one  step  in 
a  plan  and  purpose  to  control  and  dominate  trade  and  com- 
merce in  other  States  for  an  illegal  purpose.  As  was  said 
by  the  Oiief  Justice,  in  L0€f»e  v«  LcmUr  (p.  3Q1>,  cited 
ahonre: 

''AltlK>Bgh.  some  of  the  meaas  whevebr  the  Inttrstate -trafBc  was  to 
be  destroyed  were  acts  within  a  State,  and  some  of  them  were  in 
themselves  as  a  part  of  their  obvious  purpose  and  effect  beyond  the 
scope  of  Federal  authority,  still,  as  we  have  seen,  the  acts  must  be 
considered  as  a  whole,  and  the  plan  is  open  to  condemnation,  notwttii* 
standing  a  negligible  amount  of  iatrastate  bastnees  mi^t  be  alEeetad 
la  canyinr  it  out  If  the  purposes  of  the  combination  were,  as  al- 
leged, to  prettent  any  interaUiCe  transportation  at  all,  the  fact  that 
tiie  means  'operated  at  one  end  before  physical  transportation  com- 
meaced  and  at  the  other  end  after  the  physical  tran4;)ortatloQ  ended 
WW  inuattterftaL" 

The  general  view  which  this  court  took  of  the  effect  of 
these  contracts  upon  interstate  trafltc  in  the  coal  of  this 
region  is  indicated  in  Interstate  Commerce  Commission  v. 
Baird^  194  U.  S.  25,  42.  The  concerted  plan  concerned  the 
relations  of  these  railroads  to  their  interstate  commerce  and 
directly  sifiected  the  transportation  and  sale  and  price  of  the 
coal  in  other  States;  The  pmme  objfet^  in  engaging  in.  this 
achems'was  «ot  «o  much  the^ooatrolM^  sale  of  coal  in  Fenn- 
sjdvania^  but  the  eadaxA  of  sales  at  If  i^v^  YorJc  Harbor. 

Tfaflrt;  per  cent  of^th^  ttvemge  price  at  tidewater  retained 
b^F^lheibayar  w«a  aafiauned.Ad  eovet  tim  Is^^ight,  .waste,  and 
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cofit  of  sale.  There  is  evidence  tending  strongly  to  show 
that  an  independent  accepting  one  of  these  con  [969] tracts 
reaKzed  dightly  more  than  he  could  realize  if  he  had 
shipped  and  sold  on  his  own  account.  This' advanced  price, 
therefore,  as  charged  in  the  bill,  constituted  a  great  induce- 
ment to  draw  the  independents  within  the  control  of  the 
defendants,  and  makes  it  highly  probable  that  if  not  en- 
joined they  will  absorb  the  entire  independ^it  output. 

The  defendants  insist  that  these  contrieu^ts  were  but  the 
outgrowth  of  conditions  peculiar  to  the  anthracite  coal 
region  and  are  not  unreasonably  in  restraint  of  competition 
but  mutually  advantageous  to  buyer  and  seller. 

That  the  act  of  Congress  "does  not  forbid  or  restrain 
the  power  to  make  normal  and  usual  contracts  to  further 
trade  by  i^esorting  to  all  normal  methods,  whether  by  agree- 
ment or  otherwise,  to  accomplish  such  purpose  "  was  pointed 
out  in  the  Standard  Oil  Case^  221 U.  S.  1.  In  that  case  it  was 
also  said  that  ^'  the  words  ^  restraint  of  trade '  should  be  given 
a  meaning  which  would  not  destroy  the  individual  right  of 
contract,  and  render  difficult,  if  not  impossible,  any  move 
ment  of  trade  in  the  character  of  interstate  commerce,  the 
free  movement  of  which  it  was  the  purpose  of  the  statute 
to  protect."  We  reaffirm  this  view  of  the  plain  meaning  of 
the  statute,  and  in  so  doing  limit  ourselves  to  the  inquiry 
as  to  whether  this  plan  or  system  of  contracts  entered  into 
according  to  a  concerted  scheme  does  not  operate  to  unduly 
suppress  competition  and  restrain  freedom  of  commerce 
among  the  States. 

Before  these  contracts  there  existed  not  only  the  power  to 
compete  but  actual  competition  between  the  coal  of  the  in- 
dependents and  that  produced  by  the  buying  defendants. 
Such  competition  was  after  the  contracts  impracticable.  It 
is,  of  course,  obvious  that  the  law  may  not  compel  competi- 
tion between  these  independent  coal  operators  and  the  de- 
fendants, but  it  may  at  least  [870]  remove  illegal  barriers 
resulting  from  illegal  agreements  which  will  make  such  com- 
petition impracticable. 

Whether  a  particular  act,  contract,  or  agreement  wais  a 
reasonable  and  normal  method  in  furtherance  of  trade  and 
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commerce  may,  in  doubtful  casesi  turn  upon  the  intent  to 
be  inferred  from  the  eztent  of  the  control  thereby  secured 
over  the  commerce  affected,  as  well  as  by  the  method  which 
was  used.  Of  course,  if  the  necessary  result  is  materially 
to  restrain  trade  between  the  Slates,  the  intent  with  whidi 
the  thing  was  done  is  of  no  consequence.  But  when  there 
is  on).y  a  probability,  the  intent  to  produce  the  consequences 
may  become  important  United  Stales  v.  St.  Levis  Termbud 
Associatiofh  224  U.  S.  383,  394;  Swift  dh  Go.  v.  United 
States,  196  U.  S.  376. 

In  the  instant  case  the  extent  of  the  control  over  the 
limited  supply  of  anthracite  coal  by  means  of  the  great 
proportion  theretofore  owned  or  controlled  by  the  defend- 
ant companies,  and  the  extent  of  the  control  acquired  over 
the  independent  output,  which  constituted  the  only  com- 
peting supply,  affords  evidence  of  an  intent  to  suppress  that 
competition  and  of  a  purpose  to  unduly  restrain  the  free- 
dom of  production,  tr^gosportation,  and  sale  of  the  article 
at  tidewater  markets. 

The  case  falls  well  within  not  only  the  Standard  OU 
and  Tobacco  Cases,  221  U.  8.  1,  106,  but  is  of  such  an  un- 
reasonable character  as  to  be  within  the  authority  of  a 
long  line  of  cases  decided  by  this  court.  Among  them  we  may 
cite:  Northern  Securities  Company  v.  United  States,  193 
IT.  S,  197;  Swift  ds  Co.  v.  United  States,  196  U.  S.  375; 
National  Cotton  OU  Company  v.  Texas,  197  U.  S.  116; 
United  Stages  v.  St.  Louis  Terminal  Association,  224  U.  S. 
383 ;  and  the  recent  case  of  United  States  v.  Union  Pacific 
Railway,  ante,  p.  61.. 

We  are  thus  led  to  the  conclusion  that  the  defendants  did 
combine  for  two  distinct  purposes — ^first,  by  and  through  the 
instrumentality  of  the  Temple  Iron  Company,  [871]  with 
the  object  of  preventing  the  construction  of  an  independent 
and  competing  line  of  railway  into  the  anthracite  region; 
and,  second,  by  and  through  the  instrumentality  of  the 
sixty-five  per  cent  contracts,  with  the  purpose  and  design 
of  controlling  the  sale  of  the  independent  output  at  tide- 
water. 

The  acta  and  transactions  which  the  bill  avers  to  have 
been  conmiitted  by  some  of  the  defendants  in  furtherance 
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of  the  illegal  plan  and  scheme  of  a  general  combination 
are  these: 

a.  The  absorption  in  January,  1898,  of  the  New  York, 
Susquehanna  &  Western  Railroad,  through  the  purchase 
by  tiie  Erie  Railroad  of  a  large  majority  of  its  shares, 
whereby  two  lines  of  competing  railroad  came  under  one 
control  and  manag^nent 

b.  The  acquisition  in  1901  of  a  controlling  majority  of 
the  capital  stock  of  the  Central  Railroad  of  New  Jersey 
by  the  Reading  Company,  which  then  owned  the  entire 
capital  stock  of  the  Philadelphia  &  Reading  Railway  Com- 
pany^and  the  Philadelphia  &  Reading  Coal  &  Iron  Com- 
pany, ^^  thereby  uniting  and  bringing  together  under  a 
common  head  and  source  of  control  the  said  Philadelphia 
&  Reading  Railway  Company  and  Central  Railroad  Com- 
pany of  New  Jersey,  operating  parallel  and  competitiye 
lines  of  railroad,  and  the  said  Philadelphia  &  Reading  Coal 
&  Iron  Company  and  Lehigh  &  Wilkes-Barre  Coal  Com- 
pany," theretofore  owned  or  controlled  by  the  Central  Rail- 
road of  New  Jersey,  thereby  destroying  competition  between 
fcnrmer  competing  carriers  and  coal-producing  companies. 

c.  The  ateorpticm  in  1899  by  the  Erie  Railroad  Company 
of  the  P^fms^lvania  Coal  Company,  thereby  acquiring  the 
stock  control  of  the  Erie  &  Wyoming  Railroad  Company 
and  of  the  Delaware  Valley  &,  Kingston  Railroad,  thus  de- 
feating a  projected  construction  of  the  last-named  railroad. 

[372]  These  were  all  minor  combinations  in  which  only 
some  of  the  defendants  participated.  The  accomplishment 
of  these  several  subordinate  transactions  only  completed  one 
or  another  of  the  several  groups  of  carriers  and  coal-produc- 
ing companies,  which  several  groups  were  thereafter  not 
only  possessed  of  the  power  to  compete  with  every  other 
group,  but,  as  we  have  already  seen,  were  actually  engaged 
in  competing,  one  with  another,  prior  to  the  general  combi- 
nation through  the  Temple  Iron  Company  and  the  sixty-five 
per  cent  contract  sdieme. 

So  far  as  this  record  shows  not  one  of  these  transactions 

was  the  result  of  any  general  combination  between  all  of 

the  defendants  and  constituted  no  part  of  any  such  general 

eombinatkm.    None  of  the  defendants  had  any  part  or  lot 
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in  bringing  them  about  except  the  particular  combiniBg 
companies. 

It  is  true  that  <lhe  bill  asks  injunctions  against  the  con- 
tinuance of  each  of  these  minor  combinations.  But  if,  as 
we  conclude,  thej  did  not  constitute  any  part  of  any  general 
plan  or  combination  entered  into  by  all  of  the  carrier  com- 
panies, their  separate  consideration  as  ind^iendeiit  viola- 
tions of  the  act  of  Congress  is  not  admissible  u|ider  the  gen- 
eral frame  of  this  bill.  To  treat  the  bill  as  mie  seeking  to 
apply  the  prohibition  of  the  act  of  Congress  to  each  one  of 
these  independent  oombinations  would  condemn  the  plead- 
ing as  a  plain  misjoinder  of  parties  and  of  causes  of  suit, 
and  a  plain  confession  of  multifariousness.  All  of  the  de- 
fendants had  a  common  interest  in  the  defense  of  the  Tem- 
ple Iron  Company  combination,  and  that  of  the  sixty-five 
per  cent  contracts,  because  it  was  alleged  that  all  had  joined 
therein.  But  all  of  the  defendants  did  not  have  a  common 
interest  in  the  defense  of  these  throe  minor  combinations, 
unless  it  appear  that  they  were,  as  charged,  ^^  steps,"  or  acts 
and  agreements  in  furtherance  of  the  general  combmation  to 
which  they  were  all  parties.  This  we  find  not  to  be  the  fact 
If,  therefore,  we  shall  [S78]  treat  the  bill  as  broad  enough 
to  involve  o(Mnbinations  which  ^ere  not  steps  or  acts  in  fur- 
therance of  any  general  combination,  we  shall  overrule  the 
objection  of  multifariousness  made  below  and  here,  for  we 
shall  then  maintain  a  bill  setting  up  three  separate  and  dis- 
tinct causes  of  action  against  the  distinct  groups  of  defend- 
ants, one  having  no  interest  in  or  connection  with  the  other. 
The  grounds  of  each  suit  would  be  diffenent  and  the  parties 
defending  different.  See  the  discussion  and  eases  cited  in 
Simpkins'  Federal  Equity  S«it,  pp.  390  et  aeq. 

Having  failed  to  show  that  these  minor  combinations 
were  acts  in  furtherance  of  the  general  scheme,  or  the  acts 
of  the  combiners  in  the  two  oombinf^ns  condemned,  we 
are  asked  to  deal  with  them  as*  separate,  illegal  ooBohinations 
by  such  of  the  defendants  as  partioipalted.  lUa  tbd  couirt 
below  declined  to  do,  and  we  in  this  find  no  ^rror. 

As  to  the  legality  of  the  minor  cond:)i|iation8,  w#;  jthtce- 
fore  express  no  opinion.  We  affirm  the  action  <rf  the  const 
below  in  declining  to  enjoin  them,  beca«oe'  to  r^onatrue  the 
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bill  as  <Cl:'«oted  against  ihAm  as.in^ApwdOiii  cdiliifa«ia4ioiis, 
between  some  but  not  all  of  the  principal  defendants,  would 
moke  the  pteading  objectkmably  multifariotis.  We  there- 
fore direct  that  the  bill-  be  dismissed,  without  prejudice,  ia 
so  far  as  it  seeks  relief  against  the  three  alleged  minor  com- 
binations. 

The  decree  df  the  court  below  is  affirmed  as  to  the  Temple 
Jroo  Company  combination.  It  is  reversed  as  to  the  si^Qty- 
five  per  cent  contracts,  and  the  case  will  be  remanded  with 
direction  to  enter  a  decree  canceling  each  of  these  contracts, 
and  perpetually,  ex^oini^g  th^ir  further  execution,  ,and 
for  such  proceedings  as  are  in  conformity  with  this  opinion. 

Mr.  Justice  Dat,  Mr.  Justice  Hughes,  and  Mr.  Justice 
PrrNisY  did  not  participate  in  the  consideration  or  decision 
of  this  case. 


UNITED  81*ATES  v.  READING  COMPANY.^ 

TEMPLE  IRON  COMPANY  v.  UNITED  STATES. 

READING  COMPANY  v.  UNITED  STATES. 

APPEALS  raOM  THE  CIBCUrT  OOUKT  OF  THE  XTNITED  STATES  FOB 
THBi  EASTERN  DISTRICT  OF  FEN  K  SYLVAN  lA. 

Nos.  19S,  206,  217.    Motions  to  modify  decree  submitted  January  28, 
WIS.— Decided  April  7,  1918, 

[227  V.  S.  158.1 

The  mandate  hi  t9ilfl  eaee  modified  m  to  certain'  of  the  independent 
companies  haying  some  of  the  8ixty«A^>  per  oeaO  ceatnicts  vtf erred 
to  in  the  opinion,  2MV,B.  324.^ 

The  facts  are  stated  in  the  opinion. 

•  For opiiiioQ  oC tile  OrcQitCoqEt  (188  Fed.  42T)»£ee  Triune  diipage 
866.  For  former  opinion  of  t)ie  Supreme  Oomrt  (226  U.  S.  824),  see 
aniey  page  694.  For  opinion  of  the  District  Oonrt  in  later  case  (226 
Fed.  22d),  see  volnme  6,  page  290. 

*  Sytiahnseopyrtghted;  1918,  by  The  Banks  Imvf  PidiUshliig  Ckna- 
pany. 
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Order  and  Opinion  of  the  Court 
Mr.  Adelberi  Moot  for  the  Hillside  Ooal  &  Iron  Oompaay. 

Mr.  William  8.  Jenney  and  Mr.  Johai  O.  Jokmson  for  the 
Delaware,  Lackawanna  &  Western  BaiJtroad  Company. 

Mr.  Gilbert  Collins  and  Mr.  William  H.  Corhin  for  the 
New  York,  Susquehanna  ft  Western  Coal  Company. 

[169]  Mr.  Oeorge  F.  BrowneU  for  the  Pennsylvania  Coal 
Company. 

Mr.  Frank  H.  Plait  for  the  Elk  Hill  Coal  ft  Iron  Com- 
pany. 

Mr.  Attorney  General  Wickenkam^  Mr.  James  C.  Mo- 
Reynolds^  and  Mr.  O.  CarroU  Todd  for  the  United  States. 

The  following  order  was  entered : 

This  oanse  came  on  again  to  be  heard  upon  fiye  several 
petitions  filed  by  the  Pennsylvania  Coal  Company,  the  Elk 
Hill  Coal  ft  Iron  Company,  the  New  York,  Susqudianna  and 
Western  Coal  Company,  Hillside  Coal  ft  Iron  Company, 
and  the  Deleware,  Lackawanna  A  Western  Railroad  Com- 
pany, parties  to  the  cause  as  alleged  holders  of  sixty-five 
per  cent  coal  contracts,  praying  that  the  direction  in  tiie 
opinion  heretofore  filed  that  the  cause  should  be  remanded 
with  direction  to  enter  a  decree  canceling  each  and  every 
of  the  sixty-five  per  c^t  contracts  referred  to  in  the  plead- 
ings held  by  any  of  the  parties  to  the  cause,  and  for  a  modi- 
fication of  the  mandate  so  as  to  exclude  from  cancellation 
the  five  several  contracts  described  and  referred  to  in  the 
said  five  separate  petitions. 

And  it  appearing  that  the  United  States,  by  its  Attorney 
General,  has  answered  the  several  petitions,  and  that  in 
respect  to  that  of  the  Pennsylvania  Coal  Company  assents 
to  the  petition  and  consents  that  such  modification  be  made 
as  to  dismiss  the  bill  in  so  far  as  it  is  thereby  sought  to 
cancel  the  contract  between  the  Pennsylvania  Coal  Company 
and  the  Elk  Hill  Coal  ft  Iron  Company  of  March  1,  1902, 
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referred  to  in  the  petition  of  the  Pennsylvanin  Coal  Com- 
pany, upon  the  concession  that  the  agreement  ^is  substan- 
tially different  from  the  series  of  agreements  known  as  the 
sixty-five  per  cent  contracts  adjudged  unlawful  by  this 
court,"  it  is  accordingly  so  ordered. 

[160]  As  to  the  applications  of  the  four  other  petitioners 
named  above  for  like  relief,  the  United  States  denies  and 
contests  the  right  of  each,  contending  that  in  substance  and 
principle  the  facts  in  respect  of  each  of  the  contracts  in  re- 
spect of  which  relief  is  sought,  are  not  similar  to  the  con- 
tract between  the  Pennsylvania  Coal  Company  and  the  Elk 
Hill  Coal  &  Iron  Company,  but  fall  within  the  general  series 
of  the  sixty-five  per  cent  contracts  condemned  by  the  judg- 
ment of  this  court 

Upon  this  issue  the  transcript  is  confusing  and  the  briefs 
inadequate.  The  court  therefore  deems  it  wise  in  the  exer- 
cise of  its  judgment  to  decline  any  determination  of  the 
question  upon  the  present  record.  It  is  therefore  ordered 
that  the  mandate  of  this  court  be  so  modified  as  to  exclude 
from  the  direction  to  cancel  the  sixty-five  per  cent  contracts 
referred  to  in  the  pleadings  the  said  contracts  mentioned  in 
the  four  petitions,  namely,  that  of  the  Elk  Hill  Coal  &  Iron 
Company,  the  New  York,  Susqu^anna  &  Western  Coal  Co., 
Hillside  Coal  &  Iron  Company,  and  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company,  and  that  the  cause, 
so  far  as  concerns  the  contracts  of  the  said  petitioners,  be 
remanded  lo  the  district  court  with  direction  to  hear  and 
determine  the  merits  as  presented  by  said  petitioners,  and 
make  such  decree  as  law  and  justice  require. 

Per  Mr.  Justice  Lubton. 

Mr.  Justice  Day,  Mr.  Justice  Hughes,  and  Mr.  Justice 
PjTNBT  did  not  participate  in  the  original  case,  nor  in  the 
making  of  this  order. 
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EimOR  TO  TH£  ClKCUlT  COtmT  OF  THE  mrtTltf  flTTATEd  TOR  THE 
SOtJTHEMr  DtSTBlCr  OF  NEW  YORK. 

No.  282.     Argoed  Norember  9;  10,  1911;  r«£trgii€d  October  28,  24. 
1912r-^I>ecid«ct  January  6»  191S. 

(226  U.  S.,  525.] 

On  appeal  ander  the  Crimimil  Appeals  Act  of  Iftarcli  2,  1907,  this 
court  nraM  accept  tie  lo^^er  court's  conatvuctlon  of  tbe  counts,  and 
its  juriadlctioa  is  Itanited  to  censMeriog  whetiher  itie«  decision  of  ttie 
1626^]  oourt  Mow  tbat  tbe  acts  obarged  are  not  cidminal  is  based 
upon  an  erroneous  construction  of  tbe  statute  allseed  to  liaTe  been 
violated.* 

In  order  to  decide  wbetber  acts  cbarged  are  within  the  condemnation 
of  a  statute,  the  court  must  first  ascertain  what  the  statute  dees 
condemn  and  that  involves  its. construction. 

On  appeal  under  the  Crimimil  Appeals  Act  of  1997  tliis  court  most 
assume  that  the  counts  of  the  indictment  adequately  allege  what- 
ever the  lower  court  treated  them  as  alleging;  and,  where  its  de- 
cision shows  that  it  assumed  that  every  element  necessary  to  form 
a  combination  was  present,  this  court  has  jurisdiction  to  determine 
wtieMi^  such  a  combination  was  illegnl  under  the  statute  wlitch  de- 
fendanlfeiare  charged  with  yMatlttg. 

A  coaflt>iiiaey  to  run  a  corner  in  tlie  available  supply  of  a  staple  coib- 
modity  which  is  normally  a  subject  of  interstate  commerce,  such  as 
cotton,  and  thereby  to  artificially  enhance  its  price  throughout  the 
country,  is  within  the  terms  of  I  1  of  the  Antf-Trust  Act  of  July  2, 
1890. 

SeotioD  1  <tf  tbe  Anti-Trust  Act  ts  net  confined  t»  yoluntary  restrsrtnts 
but  includes  involuntary  restrainta,  as  where  persons  not  engaged  in 
interstate  comm^ce  conspire  to  compel  action  by  others  or  create 
artificial  conditions,  which  necessarily  affect  and  -  restrain  such 
commerce. 

A  combination  otherwise  iUegal  under  the  Anti-^ust  Act  as  sup- 
pressing competition,  is  not  the  less  so  because  for  a  time  it  may 
tend  to  sthnulflte  competlticAi^and  so  fa^d  as  to  a  comer  in  cotton. 

The  Anti-Trust  Act  does  not  hwly  to  a  combtoaUoD  affecting  trade  or 
conmieroe  that  is  purely  intrastate,  or  where  the  effect  on  interstate 
commerce  is  merely  incidental  and  not  direct ;  but  although  carried 

•For  <H;>inion  of  the  Circuit  Court  (187  Fed.  064),  see  onie,  page 
274. 

*  Syllabus  and  statements  of  arguments  cc^yrighted,  1912,  1918,  by 
The  Banks  Law  Publishing  Company. 
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OB  wtiolly  wltMti  a  State,  if  «he  neceaiafy  oparation  of  a  coaMna- 
tkm  is  -to  diraetly  iaipede  and  Iwrdea  tha  4ae  coarse  of  iataratate 
tfommerea,  it  la  wttliia  tiie  prohiMtlon  of  the  atatote;  and  ao  field 
aa  to  a  cornar  in  ooltan  to  be  ma  in  New  York  Oltar. 

Paraona  purpoaaly  engaging  In  a  coas^lraesr  which  neceaaarlly  and 
directly  prodaeea  tiw  reaalt  which  a  prohibitory  statute  is  designed 
to  present  are,  in  legal  conteotiplatlon,  chargeable  with  intending  to 
produce  that  reaalt;  and  so  hH4  that^  if  the  details  of  the  con- 
spiracy are  alleged  in  the  Indictment  an  atlegatlott  of  speciflc  intent 
to  produce  the  aataral  reanlts  is  ^lot  essential. 

The  ckarafcter  and  effect  of  a  consplraey  Is  not  to  be  judged  by  dis- 
meaiberlng  it  aad  viewiag  rta  separate  patrts,  but  only  by  looking  at 
it  as  a  whole. 

187  Fed  Rep.  664,  roTeraed. 

(57  L.  Bd.  8aS.«] 

[Appeal— By  Government  in  Criminal  Case — Scope  of  Review.— The 
Federal  Supreme  Court,  when  reviewing,  under  the  Criminal  Ap- 
peals Act  of  March  2,  1907  (84  Stat  at  L.  1246,  chap.  2564),  the 
Judgment  of  a  Federal  circuit  court  whose  ruling  sustaining  a  de- 
murrer to  certain  counts  in  an  indictment  charging  violations  of 
the  Anti-Trust  Act  of  July  2, 1890  (26  Stat  at  L.  209,  chap.  647,  tJ.  S. 
Comp.  Stat  1901,  p.  3200),  was  based  upon  the  construction  of  that 
statute,  must  accept  the  circuit  court*s  construction  of  the  counts 
of  the  indictment,  and  can  consider  only  whether  the  decision  that 
the  acts  charged  are  not  condemned  as  criminal  by  the  statute  is 
based  upon  an  erroneous  construction  of  that  statute. 

For  other  cases,  see  Appeal  and  Error,  I.  e,  In  Digest  Sup.  Ct 
1908. 

Appeal — ^Bt  Government  in  Criminal  Case — Construction  of 
Statute. — ^A  judgment  of  a  Federal  circuit  court  sustaining  a  de- 
murrer to  certain  counts  in  an  indictment  charging  violations  of 
the  Anti-Trust  Act  of  July  2,  1890,  upon  the  ground  that  the  acts 
charged  are  not  within  the  condemnation  of  that  statute,  is  based 
upon  a  construction  of  such  statute  within  the  meaning  of  the  act 
of  March  2,  1907.  governing  the  right  of  the  Government  to  a  review 
in  a  criminal  case. 

For  other  cases,  see  Aiq;>eal  and  Error,  L  e,  in  Digest  Sup.  Ct. 
1908. 

Monopoly— CoNSPiRACT  in  Restraint  of  Trade— Corner  in  Cotton.— 
A  conspiracy  to  run  a  oonier  in  the  available  atpply- of  a  staple 
oammodity,  such  as  cotton,  nomuUly  a  sabj^ot  of  intaMate  itvada 

*The  paragraphs  following.  In  brackets,  comprise  the  i^yllabi^  of 
the  case  aa  reperlM  in  vollinie  07,  page  BSB,  Lawyers  Bdmbn, 
Supreme  Court  Reporta.  Syllabus  copyrighted,  1912,  1918»'iby  The 
Lawyers  Oo-Operative  Publiahing  Company. 
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AAd  Gommeroe,  to  be  acoompUahed  by  pardiaseB  for  future  d^very, 
coupled  with  a  withholding  from  sale  for  a  limited  time,  thereby 
eDhandng  artificially  its  price  to  all  buyers  throughout  the  country, 
is  within  the  terms  of  the  Anti-Trust  Act  of  July  2,  1890,  I  1.  whidi 
makes  it  a  criminal  offense  to  engage  in  a  eonspiracy  in  restraint 
of  interstate  commerce,  since  by  its  necessary  operation  it  will 
directly  and  materially  impede  and  burden  such  commerce. 
For  other  cases,  see  Monopoly,  II.  a,  in  Digest  Sup.  Ct  1906. 

MONOPOI'T — CONSPiajLOT    IN    RSSTBAINT    OF    TBADB — IWVOUJftTAMX    Rs- 

STRAiNT. — Involuntary  restraints  upon  interstate  commtfoe,  the 
result  of  a  conspiracy  between  persons  not  themselves  engaged  in 
such  commerce,  to  compel  action  by  others,  or  to  create  artificial 
conditions  which  necessarily  impede  or  burden  the  due  course  of 
such  conmierce,  or  restrict  the  common  liberty  to  engage  therein, 
are  comprehended  by  the  provisions  of  the  Anti-Trust  Act  of  July 
2,  1890,  I  1,  which  make  it  a  criminal  offense  to  engage  in  a  con- 
i^iracy  in  restraint  of  interstate  commerce,  as  well  as  voluntary 
restraints  produced  by  an  agreement  between  persons  so  engaged 
to  suppress  competition  among  themselves. 
For  other  cases,  see  Monopoly,  II.  a,  in  Digest  Sup.  Ct  1908. 

Monopoly — Combinations  in  Restraint  of  ^Tkaoe — ^TEMPOsAaT  Stuc- 
THATioN  OF  CoupETiTioN.-^A  couspirscy  to  comer  the  market  in  a 
commodity,  though  it  may  tend  to  stimulate  competition  for  a 
time,  is  within  the  provisions  of  the  Anti-Trust  Act  of  July  2,  1800, 
making  it  a  criminal  offense  to  engage  in  a  conspiracy  in  restraint 
of  interstate  commerce,  if  it  also  operates  to  thwart  the  usual  op- 
eration of  the  laws  of  supply  and  demand,  to  withdraw  the  com- 
modity from  the  normal  current  of  trade,  to  enhance  the  price 
artiflcially,  to  hamper  users  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same  evils  as  does  the  sup- 
pression of  competition. 
For  other  cases,  see  Monopoly,  II.  a,  in  Digest  Sup.  Ct.  1908. 

Criminal  Intent — Conspiract  in  Restraint  of  Trade. — ^Persons  en- 
gaging in  a  conspiracy  which  necessarily  and  directly  will  impede 
and  burden  interstate  commerce,  contrary  to  the  act  of  July  2, 
1890,  I  1,  making  it  a  criminal  offense  to  engage  in  a  conspiracy  in 
restraint  of  interstate  commerce,  are  chargeable  with  intending 
that  result] 

For  other  cases,  see  Criminal  Law,  84-36,  in  Digest  Sup.  Ct 
1906. 

[627]  The  facts,  which  involTe  the  jurisdiction  of  this 
ooort  imder  the  Criminal  Appeals  Act  of  March  2,  1907, 
and  whether  a  comer  in  cotton  constitutes  an  illegal  combi- 
nation under  the  Sherman  Anti-Trust  Act,  are  stated  in  the 
opinioib 
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The  seventh  count  of  the  indictment  charged  that  the  de- 
fendants conspired  to  run  a  **  comer  ^  in  cotton. 

In  construing  the  indictment  the  lower  court  held  that 
the  corner  charged  was  an  illegal  combination,  saying: 
"Corners  are  illegal.  They  are  combinations  contrary  to 
public  policy,  and  all  contracts  and  undertakings  in  support 
thereof  are  void.  *  *  *  A  comer  is  altogether  wrong, 
both  from  a  legal  and  an  economical  standpoint.  *  *  * 
The  combination  described  in  these  counts  is  negatively 
illegal  without  any  prohibitoiy  statute  and  would  be 
positively  unlawful  in  any  State  having  a  statute  against 
comers.^ 

Therefore,  this  court  must  assume  that  the  indictment 
sufficiently  alleged  the  existence  of  an  illegal  comer,  as  this 
court  is  bound  by  the  construction  which  the  lower  court 
places  upon  the  language  used  in  the  indictment.  Vmted 
States  v.  Keitel^  211  U.  S.  870;  United  States  v.  Biggs,  211 
U.  S.  507. 

Contracts  of  purchase  or  sale  for  future  delivery  are  valid 
even  though  (1)  the  purchaser's  object  is  pure  speculation 
and  he  intends  not  to  receive  any  pay  for  them  but  he  ex- 
pects to  resell  them  before  delivery;  (2)  the  seller  has  not 
the  goods  in  his  possession  and  has  no  means  of  obtaining 
them  except  by  subsequently  purchasing  them,  and  (3)  the 
parties  at  the  time  of  delivery  in  fact  settle  upon  the  "differ- 
ence **  in  price  without  an  actual  delivery.  [528]  It  is  only 
when  both  parties  at  the  time  of  the  contract  intend  to  settle 
upon  ^  differences  "  that  the  contract  becomes  illegal.  Saw- 
yer^  Wallace  dk  Co.  v.  Taggart,  14  Bush,  727;  Bxbh  v.  Alien, 
149  U.  S.  481,  492;  Clews  v.  Jamieson,  182  U.  S.  461,  489- 
495;  Board  of  Trade  v.  Christie  Grain  <t  Stock  Co.,  198 
U.  S.  286,  248;  Forget  v.  Ostigny,  App.  Cas.  (1895)  818. 

A  comer  is  a  combination  for  the  purpose  of  buying  up 
for  future  delivery  the  greater  portion  of  the  available 
supply  of  a  given  commodity  and  entering  into  contracts 
for  the  future  delivery  of  more  than  the  available  supply, 

•Mr.  fhrtidtMr  Genenl  Letattann  for  the  United  States  on  tbe  flret 
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and  holding  the  ctttme  back  from  sale  BMd  not  nffiigning 
or  transferring  the  contracts  of  sale  until  the  demand  diall 
so  outrun  the  supply  as  to  enable  the  operators  of  the  cor- 
ner to  advance  the  price  abnormally.  Black's  Law  Diction- 
ary, 271;  9  Cyc.  978;  Booth  v.  lUinois,  184  U.  S.  425,  430. 

Comers  have  universally  been  held  to  be  illegal  because 
affecting  the  natural  course  of  trade  and  commerce  and 
tending  to  enhance  prices.  Artiot  v.  Piitston  <&  Elmira 
Coal  Co,,  68  N.  Y.  568;  Foss  v.  C%mmings,  149  Illinois,  353 
(affirmed  40  111.  App.  523) ;  Lamson  v.  Bryden,  160  Illinois, 
613;  Morris  Rwi  Coal  Co.  v.  Barclay  Coal  Co.y  68  Pa.  St. 
173;  Padilc  Factor  Co.  v.  AMer,  90  California,  110;  Ray- 
mond V.  Leavittj  46  Michigan,  447;  Sampson  v.  &haWj  101 
Massachusetts,  145;  Samuels  v.  Oliver,  130  Illinois,  73; 
W^lls  V.  McOeochj  71  Wisconsin,  196;  Wright  v.  Crabbs, 
78  Indiana,  487. 

Any  conspiracy,  although  not  technically  a  "corner^  but 
having  as  its  object  the  arbitrary  increfise  or  depression  of 
prices,  is  in  restraint  of  trade.  Central  Salt  Co.  v.  Guthrie, 
35  Oh.  St.  666;  Craft  v.  MoConoughy,  79  Illinois,  346;  India 
Bagging  Association  v.  Koch,  14  Lit.  AnxL  168;  King  v. 
N orris,  2d  Ld.  Kenyon,  300;  Leonard  v.  Poole,  114  N.  Y. 
371;  People  v.  GosUn,.7S  N.  Y.  Supp^  520;  People  v.  Milk 
Exchange,  145  N.  Y.  267;  People  v.  North  [629 J  Biver 
Sugar  Co.,  54  Hun,  354;  People  v.  Sheldon,  139  N.  Y.  251. 

The  rule  to  be  extracted  from  all  those  cases  is  that  any 
combination  whose  object  is  the  enhancement  of  prices  by 
virtue  of  combined  effort  is  in  restraint  of  trade  and  illegal. 

The  numerous  cases  in  this  court  have  held  that  com- 
binations (a)  to  fix  rates  for  railway  transportation,  (6)  to 
determine  the  prices  to  be  bid  for  pipe  in  public  compe- 
tition, (c)  to  sell  tiles  at  a  fixed  price  to  non-members  of 
the  combination,  (d)  to  combine  railroada  in  one  maaageh 
ment  through  a  holding  company,  (e)  to  bid  the  same 
prices  for  fre^  meats,  (/)  to  boycott  dealers  in  one  *State 
who  purchased  from  a  factory  in  another  State,  {g)  to 
aecure  control  of  the  petroleum  trade  by  stock  ownership, 
(A)  to  acquire  the  tobacco  industry,  and  (t)  to  control  even 
intrastate  terminal  faoilitiefl  wheve  the  %teckwm^4o  (give 
control  over  the  access  to  the  city  from  other  Stmes,  am 
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in  refitrftint  of  hiter&rtate  trade,  because  their  object  or 
fiecefisary  eff^t  was  (1)  to  sappiiess  competition  between 
those  engaged  in  interstart^  commerce,  (2)  to  enhance  the 
prices  of  artieles  of  such  coimneree,  (8)  to  buitien  the  free 
transaction  of  such  commerce  by  one  engaged  therein,  or 
(4)  to  control  srnne  part  of  such  commerce.  Addygton 
Pipe  Go.  V.  UfUti^d  States,  176  U.  8.  211 ;  Loewe  t.  Lawl&r^ 
208  U.  S.  274;  Mimi&gue  cfi  €o.  t.  Lowry,  198  U.  S.  38; 
Ni>fthem  S€&wiHm  0(K  r.  Unked  States,  198  U.  S.  197; 
Oklahoma  y.  Kansas  NiOmralOas  Go.,  2S1  U.  S.  299;  Stand- 
ard Oa  O^  V.  Urdied  States^  221  U.  8.  1;  Sivift  ds  Co,  v. 
VmUed  States,  196  U.  S.  875;  Umited  States  v.  Anierican 
Tolmcce  Co.,  221  U.  a  106;  Umted  States  v.  J^int  Tra^c 
Ass%  171  U.  S.  505;  United  States  v.  St.  Louis  Terminal, 
224  U.  S.  888;  United  States  v.  Trans-MissouH  Freight 
Ass'n,  166  U.  S.  290. 

A  comer  in  cotton,  which  is  a  common  object  of  inter- 
state commerce  and  is  produced  in  many  States^  is  1680] 
clearly  in  restraint  of  trade  because  ii  interferes  with  the 
free  flow  of  such  commerce.  Uomtagvie  <fe  Co.  v.  Lowry, 
193  U.  S.  38;  Swift  db  Co.  v.  United  States,  196  U.  S.  376, 
398,  399;  Shawnee  Compress  Co.  v.  Anderson,  209  V.  8. 
423,  484;  United  States  v.  St  Louis  Terminal,  224  TJ.  S. 
388,  397,  405;  Cfibbs  v.  McNeeley,  118  Fed.  Bep.  120,  126. 

The  temporary  and  feverish  stimulation  of  competition 
by  the  comer  does  not  prevent  it  from  being  in  restraint 
of  trade,  as  Montague  cfe  Co.  v.  Lowry  and  United  States 
V.  St.  Louis'  Terminal,  each  iUustrates  an  increase  of  com- 
petition incident  to  a  combination  m  restraint  of  trade. 

In  response  to  the  suggestion  that  the  effect  of  a  comer 
on  interstate  commerce  is  only  indirect  and  incidental,  we 
submit  that  the  only  cases  wherein  it  has  been  held  that 
the  contract  or  combination  attacked  was  not  in  violation 
of  the  Sherman  Act  because  its  effect  on  interstate  com- 
merce was  only  incidental  or  indirect  were  United  States  v. 
E:  C.  Knight  Co.,  166  TJ.  S.  1  (so  explained  and  limited 
in  liie  Trans-HfissoUti,  Addyston  Pipe,  Northern  Securities, 
Swift  db  Co.,  DofitAvry  Battkrt,  Standard  OH,  and  Ameri- 
can Tobacco  cases  as  to  be  of  little  value  as  authority), 
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Hopkins  y.  United  States,  171  U.  S.  578  (e8  explained  in 
the  Addyston  Pipe,  MatUague,  and  Swift  dk  Co.  cases), 
Anderson  v.  United  States,  171  U.  S.  604,  and  Cincinnati 
Packet  Co.  V.  Bay,  200  U.  S.  179.  Obviously  those  decisions 
that  fixing  charges  for  local  commission  merchants  and 
keeping  out  of  business  for  five  years  in  connection  with 
the  sale  of  property,  were  not  in  violation  of  the  Sherman 
Act  because  of  their  purely  indirect  effect  on  interstate  com- 
merce  are  no  precedents  for  holding  that  a  comer  in  cotton 
affects  interstate  commerce  only  indirectly. 

The  lower  court  determined  the  meaning  of  the  language 
used  in  the  indictment,  to  wit,  what  acts  are  charged  against 
the  defendants,  and  such  interpretai^n  is  conclusive  upon 
this  court  United  States  v.  Keitel,  211  U.  S.  [6S1]  370; 
United  States  v.  Biggs,  211  U.  S.  607*  But  under  the 
Criminal  Appeals  Act  this  court  has  the  right  to  determine 
whether  the  facts  so  alleged  in  the  indictment  constitute  a 
violation  of  the  Sherman  Anti-Trust  Act.  United  States  v. 
Heinle,  218  U.  S.  582,  540;  S.  O^  218  U.  8.  650;  United 
States  V.  BiUy,  208  U.  S.  893. 

Mr.  Oeorge  P.  Merrick,  with  whom  Mr.  William  E. 
Church  was  on  the  brief,  for  defendant  in  error  Patten : 

The  argument  of  the  Government  is  not  confined  to  the 
allegations  of  the  indictment.  Black's  Dictionary,  271; 
Foss  V.  Cummings,  149  Illinois,  353 ;  Samuels  v.  Oliver,  130 
Illinois,  73;  Wells  v.  McGeough,  71  Wisconsin,  196. 

The  only  effect  of  the  Government's  resort  to  the  state- 
ment of  overt  acts  is  to  accentuate  essential  defects  of  the 
indictment.  That  statement  can  not,  in  law,  and  does  not 
in  fact,  aid  the  indictment.  Pettibone  v.  United  States, 
148  U.  S.  197;  Smith  v.  United  States,  157  Fed.  Rep.  721; 
United  States  v.  Patterson,  55  Fed.  Rep.  639;  United  States 
V.  Britton,  108  U.  S.  199. 

Whatever  restraint  upon  interstate  commerce  might  re- 
sult from  acts  charged,  would  be  but  indirect,  remc^  and 
incidentaL  The  statute  only  condemns  acts  having  direct 
and  immediate  effect  Addyston  Pipe  Co.  v.  United  States, 
176  U.  S.  211;  Aikens  v.  Wisconsin^  195  U.  S.  194;  Ander- 
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son  V.  United  States^  171  U.  S.  W4;  Bigelow  t.  Cahmvet  dk 
H.  M.  Co.,  167  Fed.  Rep.  721;  Cincinnati  P.  Co.  v.  Bay,  200 
U.  S.  179;  Continental  W.  Co.  v.  Voight  ds  Sons,  212  U.  S. 
227;  Field  v.  Barber  Asphalt  Co.,  194  U.  S.  618;  Hopkins 
V.  United  States,  171  U.  S.  578;  Loewe  r.  Lawlor,  208  U.  S. 
274;  Montague  v.  Lowry,  198  U.  S.  38;  Northern  Securities 
Co.  y.  United  States,  193  U.  S.  197;  Oklahoma  v.  Kansas 
N.  O.  Co,,  221  U.  S,  229;  Standard  OU  Co.  v.  United  States, 
221  U.  S.  1;  Swift  dk  Co.  v.  United  States,  196  U.  S.  376; 
UniUd  States  v.  E.  C.  Knight  &  Co.,  166  U.  S.  1;  United 
States  V.  Joint  T.  Ass'n,  171  U.  S.  509;  [5821  United  States 
V.  Tram-Mo.  Freight  Ass'n,  166  U.  S.  290;  United  States  v. 
Union  P.  R.  R.  Co.,  188  Fed.  Rep.  102;  United  States  v.  St. 
Louis  Terminal,  224  U.  S.  388;  Washington  <&  O.  R.  R.  Co. 
V.  Rickey,  166  U.  S.  521. 

This  court  has  no  jurisdiction  to  review  the  judgment  of 
the  Circuit  Court  because  that  judgment  was  not  based  upon 
a  construction  by  it  of  the  Anti-Trust  Act,  but  upon  re- 
peated constructions  thereolf  fey  this  court.  Even  if  techni- 
cally this  court  has  jurisdiction,  it  will  not  exercise  it  merely 
for  the  purpose  of  reaffirming  propositions  already  settled 
by  it  Davies  v.  Slidell,  164  U.  S.  626 ;  Equitable  Life  Ass'n 
Soc^y  V.  Brown,  187  U.  S.  308;  Leonard  v.  V.  S.  R.  R.  Co., 
198  U.  S.  416;  United  States  v.  Biggs,  211  U.  S.  607;  United 
States  V.  Bitty,  208  U.  S.  393 ;  United  States  v.  Heime,  218 
U.  S.  632;  United  States  v.  Keitel,  211  U.  S.  870;  United 
States  V.  Mescall,  215  U.  S.  26. 

Mr.  John  C.  Spooner,  with  whom  Mr.  Joseph  P.  Cot- 
ton, jr.,  and  Mr.  George  Rublee  were  on  the  brief  for  de- 
fendants in  error,  Scales  et  al.: 

Under  the  Criminal  Appeals  Act  the  court  may  only  re- 
view the  construction  of  the  Sherman  Act  by  the  Circuit 
Court  United  States  v.  Biggs^  211  U.  S.  607;  United 
States  V.  Keitel,  211  U.  S.  370. 

In  sustaining  the  demurrer  to  the  seventh  count  the  Cir- 
cuit Court  did  not  wrongly  construe  the  Sherman  Act 
That  count  does  not  charge  a  direct  interference  with  inter- 
state oommeroe.    Ware  dk  Leland  v.  Mobile,  209  U.  S.  406; 
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Addyston  Pipe  <fe  Steel  Co.  v.  iZni^d  States,  175  U.  S-  211; 
Anderson  v.  £7tte^rf  .S^a<w,  171 U*  S.  6W;  Bopkine  v.  {7nt^ 
>S^a^,  171  U.  S.  578;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197;  Standard  Oil  Co.  v.  Z7mte<i  iSto/^^, 
221  U.  8.  66;  United  States  v.  Joint  Trafflo  Association, 
171  U.  S.  605;  i/ni^  States  y.  E.  0.  Knight  Co.,  166 
U.  S.  1, 

[&38]  The  purcliase  of  future  coQtracte  is  not  imlawluL 
Board  of  Trade  v.  Christie  Grain  d>  Stock  Co.,  198  U.  S.  236. 

No  violation  of  any  law  exc^  fee  Anti-Trust  Act  is 
charged.  Anderson  v.  United  States,  171  XJ.  S;  615;  Whit- 
weU  V.  Continental  Tobacco  Co.,  126  Fed.  Rep.  454,  457. 

In  sustaining  the  demurrer  to  the  thard  count  the  Circuit 
Court  did  not  wrongly  construe  the  Sherman  Act  Harris 
man  v.  Northern  Securities  Co.,  197  U.  S.  291 ;  United  States 
V.  American  Telbofico  Co.,  164  Fed.  Rq),  712. 

The  Northern  Seaurities  Case  and  the  Tobacco  Case  can 
be  distinguished. 

The  Sherman  Act  is  not  an  instrument  by  which  a  district 
attorney  can  arbitrarily  eurb  the  amount  of  profit  which  an 
individual  can  make  in  buying  and  selling  commoditiee,  or 
ev^  in  speculating  on  an  exchange— merely  by  an  allegation 
(not  susceptible  of  definite  proof)  which  he  inserts  in  an  in- 
dictment, that  it  will  have  certain  effects  on  interstate  com- 
merce. 

The  seventh  count  does  not  charge  monopoly  or  combina- 
tion with  regard  to  the  sale  of  cotton. 

The  ground  of  the  illegality  of  comers  is  that  they  are 
gaming  ototracts. 

The  prosecutor  a'^oids  the  fundamental  question  whether 
the  conspiracy  described  would  directly  restrain  interstate 
commerce. 

The  restraint  of  trade  diarged  is  indirect  by  reason  of  the 
Intervention  of  voluntary  acts  of  independent  human  agents. 
See  the  '^ Squib''  Cffse,-  reported  as  Scott  y.  Shepherd,  2 
Blackstone,  892. 

If  the  ©ovemment's  conteirtion  that  count  seven  sets^  forth 
an  offense  under  the  Sherman  Act,  then  every  general  strike 
of  woAmen  is  condemned  by  that  statute.  Certainly  no 
sudi  result  was  contemplated  by  the  ft^mers  of  the  statute, 
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aad  no  soch  doctrine  was  announced  in  Loewe  v.  Lawtar, 
where  the  aet  complained  of  was  an  [M4]^iiinme(&ate  inter- 
ference with  a  manufacture's  trade;  inhere  defendants 
pbysicaUy  obstructed  the  libeity  of  the  phti«tiff  to  trade  in 
interstate  commerce. 

The  comer  count  does  not  charge  any  combination  to 
witiihold  cotton  from  sale.  The  circuit  court's  constraeticm 
of  the  indictment  in  that  regard  is  conclusive.  United 
States  V.  Biffga,  211  U.  S.  607;  Ufiited  Siatw  v.  Keitel,  211 
U.  S.  370. 

A  defective  charge  of  conspiracy  can  not  be  aided  by  aver- 
ments of  overt  acts.  CommowfoeaUh  v.  HwU^  4  Mi^  111; 
CommonweaUh  v.  Shedd^  T  Cueth.  514;-  Oanrad  v.  United 
suites  J  127  Fed.  Bep.  7^8;  McCimhey  v.  United  States^  171 
Fed.  Rep.  829;  McKenna  v.  Unitfed  Staiee^  127  Fed.  B«p. 
88;  Eettibtme  v.  United  Siates,  148  U.  a  197;  SttuUh  v. 
Uwted  St^es,  157  Fed.  Bep.  7S1 ;  United  StaUs  r.  Britt&n, 
106  U.  S.  199;  UmitediSiatee  v.  MaeAndrewgj  149  Fed.  Rep. 
828;  United  Statee  v.  Mih^^  86  Fed.  Rep.  890;  United 
States  V.  Patterson^  55  Fed.  Rep.  605. 

The  court  has  no  ju^sisdiclion  to  review  ihe  judgment  of 
the  circuit  court 

Mr.  Justice  Vait  Drvanteb  delivered  the  opinion  of  the 
court. 

This  is  a  criminal  prosecution  under  the  Anti-Trust  Act 
of  July  2, 1890,  26  Stat.  209,  c.  647,  the  indictment  being  in 
eight  counts.  In  the. circuit  court  demurrers  to  the  third, 
fourth,  sevepth,  and  eighth  counts  were  sustained  and  those 
counts  dismissed,  187  Fed.  Rep.  664,  whereupon  the  Goyem- 
ment  sued  out  this  writ  of  error  under  the  flriininiil  Appeals 
Ad}  of  March  2,  1907,  84  Stat.  12i6;  ci  2M4.  The  case  lias 
been  twice  orally  argued. 

At  the  second  argument  the  Government  expressly  aban- 
doned the  third  and  fourth  coimts  and  challenged  only  the 
i^uUng  uppn  Cf»u9ts  seven  and  eight  ThuB>  the  [536tJ  pro- 
pria of  the^  ruling  upon  the  fivst  two  n^ed  not  be  eon* 
sidered* 
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In  passing  upon  the  demurrers  the  circuit  court  pro* 
ceeded  iSrst  to  consttue  the  counts;  that  is,  to  ascertain  with 
what  acts  the  defendants  are  charged,  and  next  to  consider 
whether  those  acts  are  doiounoed  as  criminal  by  the  Anti- 
Trust  Act,  the  conclusion  being  that  they  are  not 

The  limitations  upon  our  jurisdiction  under  the  Criminal 
Appeals  Act''  are  such  that  we  must  accept  the  circuit 
court's  construction  of  the  counts  and  considw  only  whether 
its  decision  that  the  acts  charged  ane  not  ccmdemned  as 
criminal  by  the  Anti-Trust  Act  is  based  upon  an  erroneous 
construction  of  that  statute. 

At  the  outset  we  are  confronted  with  the  contention  that 
the  decision  is  not  based  upon  a  construction  of  the  statute. 
But  to  this  we  can  not  assent  The  court  could  not  have  de- 
cided, as  it  did,  that  the  acts  diarged  are  not  within  the  con- 
demnati(m  of  the  statute  without  first  ascertaining  what  it 
does  condemn,  which,  of  course,  inv<rfyed  its  construction. 
Indeed,  it  seems  a  solecism  to  say  that  the  decision  that  the 
acts  charged  are  not  within  the  statute  is  not  based  upon  a 
construction  of  it 

Each  of  the  counts  in  question  diarges  the  defendants 
and  others  with  engaging  in  a  conspiracy  ^*in  restraint  of 
and  to  restrain,**  by  the  method  therein  described,  "trade 
and  conmierce  among  the  i^veral  States"  in  the  supply  of 
cotton  available  during  the  year  ending  September  1,  1910, 
such  supply  consisting  of  all  the  cotton  grown  in  the  [686] 
Southern  States  in  that  year  and  the  cotton  left  over  from 
prior  yeara  The  coimts  are  long,  and  the  acts  which  the 
circuit  court  treated  as  charged  in  them  are  indicated  by 
the  following  excerpt  from  its  opinion,  the  footnotes  being 

ours: 

•  -  ^ 

•Tlie  act  is  set  A>rth  in  toll  in  211  U.  S.  at  page  SIS,  and  mltn^i 
tbereonder  are  found  in  United  States  y.  Bitty,  206  U.  S.  SOa  380; 
United  States  y.  Keitel,  211  U.  S.  370.  398;  United  States  y.  Biggs, 
211  U.  S.  507,  518;  United  States  y.  Mason,  213  U.  a  115,  122;  United 
States  y.  MescaU,  215  U.  S.  26,  31;  United  States  y.  Stevenson,  215 
U.  &  190,  195;  United  States  y.  Heinze,  218  U.  S.  832,  540;  UnU^d 
States  y.  Heinze,  No.  %  218  U.  S.  547,  560;  UniUsd  Siaies  v.  JTlMel, 
218  U.  S.  601,  606;  United  States  y.  UiUer,  223  U.  S.  500,  602. 
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''These  counts  are  alike,  with  the  exception  of  the  statement  of 
overt  acts,*  and  each  may  he,  broadly  speaking,  divided  into  three 
parts,  which  may  be  thus  summarized : 

"(1)  The  charging  part  contains  a  general  charge  of  conspiracy  in 
restraint  of  interstate  commerce,  with  the  usual  formal  and  juris- 
dictional averments. 

"(2)  The  second  part  contains  a  '  description  of  the  trade  and  com- 
merce to  be  restrained.'  Under  this  head  it  is  stated,  in  substance, 
that  cotton  is  an  article  of  necessity  raised  in  the  Southern  States, 
which  moves  in  large  volume  in  interstate  and  foreign  commerce, 
and  that  it  is  bought  and  sold  upon  the  New  York  Cotton  Exchange 
to  such  an  extent  as  to  practically  regulate  prices  elsewhere  in  the 
country,  so  that  future  sales  by  speculators  upon  such  exchange  of 
more  than  the  amount  of  cotton  available  at  the  time  of  delivery 
would  create  an  abnormal  demand  and  resultant  excessive  prices  In 
all  cotton  markets.^ 

*One  count  contained  a  statement  of  overt  acts,  while  the  other 
contained  no  such  statement,  a  dlfforence  not  here  materiaL 

*  In  order  that  the  brief  summary  and  analysis  of  the  third  part 
may  be  better  understood,  the  second  part  is  here  reproduced : 

"DS8CBIPTX0N   OV   TR4DE   AIID   OOMMKBGE  TO  BB  BBSTBAXHKD. 

"And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  for  many  years  past  cotton  has  been  grown,  one 
crop  a  year,  in  divers  of  the  States  of  the  United  States,  among  others, 
Virginia,  North  Carolina,  South  Carolina,  Georgia,  Florida,  Alabama, 
Tennessee,  Mississippi,  Kentucky,  Louisiana,  Oklahoma,  Texas, 
Arkansas,  Missouri,  and  New  Mexico ;  that  such  cotton  has  been  and 
Is  an  article  of  prime  necessity  to  the  people  of  the  United  States,  and 
the  growing  and  the  spinning  and  manufacturing  of  the  same  into 
yarns  and  fabrics  have  necessitated  the  cultivation  of  many  millions 
of  acres  of  land  in  the  States  last  aforesaid  and  the  employment  of 
many  thousands  of  persons,  in  those  States  and  in  other  States  of 
the  United  States,  in  connection  with  the  planting,  cultivating,  pick- 
ing, ginning,  compressing,  storing,  selling,  shipping,  and  transporting 
of  such  cotton ;  that  about  sixty  per  cent  of  the  cotton  so  grown  has 
been  shipped  to  and  consumed  in  foreign  countries  in  each  crop  year ; 
that  of  the  remaining  forty  per  cent  of  such  cotton  about  one  half  has 
been  spun  into  yarns  and  manufactured  Into  cotton  fabrics  by 
spinners  and  manufacturers  in  said  Southern  States  for  the  use  of 
the  people  of  the  United  States  and  foreign  countries,  and  the  other 
half  has  been  shipped  to  Northern  States  of  the  United  States,  among 
others,  Massachusetts,  Rhode  Island,  New  York,  Pennsylvania,  New 
Hampshire,  Maine,  Connecticut,  Maryland,  New  Jersey,  and  Dela- 
ware, in  pursuance  of  sales  of  the  same  to  spinners  and  manufac- 
turers in  the  last-mentioned  States,  and  there  q;>un  Into  yams  and 
96826*— fOL  4—17 48 
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[I»87]  "(8)  The  tljilrd  part  coQtiOAS  a  'description  of  tbe  laeCbod 
devise^  and  adopted  by  tbe  conspirators  for  re[6S8]strainins  tbe 
trade  and  commerce.*  It  is  alleged,  at  the  outset,  that  the  con- 
splraton^  were  to  restrain  trade  and  commerce  by  doing  'what  is 
commonly  called  running  a  corner  in  cotton.*  Averments  then  fol- 
low showing  bow  the  corner  was  to  be  brought  about  and  its  effect 
which  m$^  be  thus  analyzed : 

*'(1)  The  coospiratoivi  were  to  make  purchases  from  specuUtors 
uiK>n  the  New  York  Ckitton  Bychange  of  quaiUities  of  cotton  for 

manufactured  into  fabrics  for  the  use  of  the  people  of  the  United 
States  and  foreign  countries;  that  the  demand  for  such  cotton  in 
foreign  countries  and  in  said  Northern  and  Southern  States  has  been 
steady  and  continuous  throughout  all  portions  of  each  crop  year ;  that 
in  the  ordinary  cou;rse  of  bi^iness  said  spinners  and  manufacturers 
have  bought  little  or  no  cotton  beyond  that  required  by  them  for  their 
immediate  needs;  that  such  cotton  has  been  extensively  bought  and 
sold  upon,  the  Cotton  Bxdianga  !«  sfUd  ciAy  of  New  York  for  future 
delivery  in  taie  UniteiA  States  during  current  crop  years,  so  nmuih  lo 
that  cottpn  bought  and  sold  elsewhere  in  ttie  Uiilted  States  ttan  on 
that  e^chaoge  has  custsomarily  been  bought  and  sold  at  prices  com- 
spending  to  the  prices  prevailing  upon  said  exchange ;  that  although, 
as  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  charge  the 
fact  to  bte,  the  rules  of  said  Ck>tton  Exchange  at  New  York  City  have 
required  th^t  all  sellers  and  purchasers  of  cotton  upon  that  exchange 
for  future  delivery  should  contemplate  the  actual  delivery  and  receipt 
of  cotton  sold  and  purchased  by  thems  there,  it  has  been  possible  for 
more  cotton  to  be  sold  at  a  given  time  or  at  given  times  upon  said 
exchange  for  future  delivery  at  a  given  time  or  given  tioies  during  a 
current  oro^  year  by  ^pepulators,  that  is  to  ^y*  persons  not  having 
any  cotton  in  their  possession,  than  would  be  in  existence  at  such 
future  time  or  times  and  avi^lable  to  such  speculators  for  acquisition 
and  delivery  to  the  purchasers  thereof;  that  under  such  circum- 
jBtances  it  has  been  necessary  for  such  sellers  of  cotton  upon  said 
exchange  for  such  future  delivery  to  make  settlements  with  pur- 
chasers in  caah  or  it^  equivalent,  at  the  prices  prevailing  upon  said 
exchai^ge  ^t  the  tin^e  or  times  such  settlements  have  been  made,  as 
to  whatever  cotton  such  sellers  were  unable  to  acquire  and  deliver  to 
such  purchasers  when  such  delivery  was  due ;  that  the  artificial  con- 
dition produced  by  ^uch  excessive  purchases,  when  made,  has  in- 
variably cre^ed  8u|ch  an  abnormal  demand  for  cotton  on  the  part  of 
such  sellers  that  vejy  excessive  prices  therefor  have  prevailed  upon 
9aid  exchange,  and  upon  all  other  exchanges  and  in  all  cotton  markets, 
until  after  such  settlemeotts  have  been  made,  so  that  bona  fide  pur- 
ch^rs  of  cotton  for.  consumption  in  ginning  find  manufacturing 
have  been  compelled  for  a  time  to.  pay  the  seme  excessive  prices  In 
.  ^er,  to  obtfUn  cotton  fo^  t^eir  need^ ;  that  t^e  cotton  crop  for  t^c 
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fotmro  ddi^rery  greatly  in  exce«s  ef  the  amount  available  for  ddlvery 
when  deliveries  should  become  due.* 

[689]  "(2)  By  these  means  an  abnormal  demand  was  to  be  cre- 
ated on  the  part  of  such  sellers  who  would  pay  excessive  prices  to 
obtain  cotton  fbr  delivery  upon  their  contracts. 

'*(3)  l^e  excesfltve  prices  prevailing  upon  the  New  York  Bxchange 
would  cause  similar  prices  to  exist  upon  other  cotton  markets. 

*'(4)  *A6  a  necessary  and  unavoidable  result  of  their  acts,  said  con- 
spirators were  to  compel '  cotton  manufacturers  throughout  the  coun- 
try to  pay  said  excessive  prices  to  obtain  cotton  for  their  needs  or 
else  curtail  their  operations. 

"(5)  And  also,  as  *a  necessary  and  unavoidable  result*  of  said 
acts,  an  unlawful  obstruction  would  be  put  upon  interstate  trade  and 
Qommerce.^ 

"  The  offence  charged,  then,  is  a  conspiracy  in  restraint  of  trade 
through  the  operation  of  a  *  corner,'    ♦    ♦    ♦." 

Although  ruling  that  there  was  no  allegation  of  a  specific 
intent  to  obstruct  interstate  trade  or  commeirce  and  that 
the  raising  of  prices  in  markets  other  than  the  Cotton  Ex- 
change in  New  York  was  "  in  kself  no  part  of  the  scheme,'* 
the  court  assumed  that  the  conspirators  intended  ^^the  nec- 
essary and  unavoidable  consequences  of  their  acts,"  and  ob- 
served that  ^^  prices  of  cotton  are  so  correlated  that  it  may 

crop  year  beginning  September  1,  1909,  and  ending  September  1,  1910, 
approximated  ten  mUlion  and  five  hundred  thousand  bales;  that 
about  two.  hundred  and  sixtQi-five  thousand  bales  of  cotton  were  left 
over  and  available  at  the  beginning  of  said  crop  year*  of  the  crops  of 
prior  crop  years ;  that  the  foregoing  allegations  of  this  paragraph  of 
this  count  of  this  indictment  apply  to  the  cotton  of  said  crop  year 
and  to  that  of  prior  crop  years ;  and  that  each  of  said  conspirators, 
when  so  conspiring  as  in  this  count  of  this  indictment  set  forth,  well 
knew  all  the  premiBaa  in  this  count  aforesaid.** 

'The  language  of  the  charge  la:  *They  ware  to  make  purchases 
from  day  to  day  upon  said  Cotton  Exchange  at  New  York  City,  from 
speculators,  of  quantities  of  cotton  for  future  delivery  at  different 
times  during  said  crop  year  greatly  in  excess  of  the  amount  of  cotton 
which  would  be  in  existence  and  available  for  delivery  to  them  by 
the  BsHtrs  thereof  when  such  delliperies  were  due,  reference  being  had 
to  the*usagi)s.  and*  r^nlremants  of  said  trade  and  ooramerce  which 
are  in  this  coupt  abeye  set  forth.'* 

^  Of  these  allegations  the  court  said  in  its  opinion :  *'  We  must  also 
assume  that  the  allegations  of  the  results  to  follow  the  conspiracy  are 
more  than  the  conclusions  or  eeonomic  theories  of  the  pleadeo  and 
.to  allegirtlonanf  faotb" 
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be  said  that  the  direct  result  of  the  acts  of  the  conspirators 
was  to  be  the  raising  of  the  price  of  cotton  throughout  the 
country." 

Upon  the  second  argument  the  defendants  contended,  and 
counsel  for  the  Government  expressly  conceded,  that  ^^  run- 
ning a  comer  "  consists,  broadly  speaking,  in  acquiring  con- 
trol of  all  or  the  dominant  portion  of  a  commodity  with 
the  purpose  of  artificially  enhancing  the  price,  "  one  of  the 
important  features  of  which,"  to  use  the  [540]  language 
of  the  Grovemment's  brief,  "  is  the  purchase  for  future  de- 
livery, coupled  with  a  withholding  from  sale  for  a  limited 
time";  and  as  this  definition  is  in  substantial  accord  with 
that  given  by  lexicographers  and  juridical  writers,  we  accept 
it  for  present  purposes,  although  observing  that  not  im- 
probably in  actual  usage  the  expression  includes  modified 
modes  of  attaining  substantially  the  same  end. 

Whilst  thus  agreeing  upon  what  constitutes  running  a 
comer,  the  parties  widely  differ  as  to  whether  what  is  so 
styled  in  this  instance  contained  the  elements  necessary  to 
make  it  operative.  The  point  of  difference  is  the  presence 
or  absence  of  an  adequate  allegation  that  the  purchasing  for 
future  delivery  was  to  be  coupled  with  a  withholding  from 
sale,  without  which,  it  is  conceded  by  both  parties,  the  mar- 
ket could  not  be  cornered.  But  the  solution  of  the  point 
tums  upon  the  right  construction  of  the  counts,  and  that, 
as  has  been  indicated,  is  not  within  our  province  on  this 
writ  of  error.  We  must  assume  that  the  counts  adequately 
allege  whatever  the  circuit  court  treated  them  as  alleging. 
Its  opinion  given  at  the  time,  although  not  containing  any 
express  ruling  upon  the  point  of  difference,  shows  that  the 
counts  were  treated  as  alleging  an  operative  scheme,  one  by 
which  the  market  could  be  cornered.  The  court  spoke  of  it 
as  "contrary  to  public  policy,"  as  "arbitrarily  controlling 
the  price  of  a  commodity,"  and  as  "  positively  unlawful  in 
any  State  having  a  statute  agninst  comers.*  Evidently,  it 
was  assimied  that  every  element  of  running  a  comer  was 
present.  We  accordingly  indulge  that  assumption,  but  leave 
the  partiefi  free  to  present  the  question  to  the  district  court 
for  its  decision  in  t^e  course  of  sodi  furtlber  prooeediiigB 
as  may  be  had  in  that  court 
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We  come,  then,  to  the  question,  whether  a  conspiracy  to 
run  a  corner  in  the  available  supply  of  a  staple  commodity, 
such  as  cotton,  normally  a  subject  of  trade  and  commerce 
among  the  States,  and  thereby  to  enhance  [541]  artificially 
its  price  throughout  the  country  and  to  compel  all  who  have 
occasion  to  obtain  it  to  pay  the  enhanced  price  or  else  to 
leave  their  needs  unsatisfied,  is  within  the  terms  of  §  1  of 
the  Anti-Trust  Act,  which  makes  it  a  criminal  offense  to 
**  engage  in  "  a  "  conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several  States."  The  circuit  court,  as  we 
have  seen,  answered  the  question  in  the  negative;  and  this, 
although  accepting  as  an  allegation  of  fact,  rather  than  as 
a  mere  economic  theory  of  the  pleader,  the  statement  in  the 
counts  that  interstate  trade  and  commerce  would  necessarily 
be  obstructed  by  the  operation  of  the  conspiracy.  The  rea- 
sons assigned  for  the  ruling,  and  now  pressed  upon  our  at- 
tention, are  (1)  that  the  conspiracy  does  not  belong  to  the 
class  in  which  the  members  are  engaged  in  interstate  trade 
or  commerce  and  agree  to  suppress  competition  among  them- 
selves, (2)  that  running  a  corner,  instead  of  restraining  com- 
petition, tends,  temporarily  at  least,  to  stimulate  it,  and 
(3)  that  the  obstruction  of  interstate  trade  and  commerce 
resulting  from  the  operation  of  the  conspiracy,  even  although 
a  necessary  result,  would  be  so  indirect  as  not  to  be  a  re- 
straint in  the  sense  of  the  statute. 

Upon  careful  reflection  we  are  constrained  to  hold  that 
the  reasons  given  do  not  sustain  the  ruling  and  that  the 
answer  to  the  question  must  be  in  the  affirmative. 

Section  1  of  the  act,  upon  which  the  counts  are  founded,  is 
not  confined  to  voluntary  restraints^  as  where  perscms  engaged 
in  interstate  trade  or  commerce  agree  to  suppress  econpeti- 
tion  among  themselves,  but  includes  as  well  involuntary  re- 
straints, as  where  persons  not  so  engaged  conspire  to  compel 
action  by  others,  or  to  create  artificial  conditions,  which  nec- 
essarily impede  or  burden  the  due  course  of  such  trade  or 
commerce  or  restrict  the  common  liberty  to  engage  therein. 
Loewe  v.  Lawlar^  208  U.  S.  274,  293,  Sai.  As  was  said  of 
this  section  in  Standard  OU  Co.  v.  United  8taUs,  212  XT.  S. 
1,69: 

[648]  "Tbe  context  manifests  that  the  statute  was  drawn  in  the 
Ught  of  the  existing  practical  conc^tion  of  the  law  of  restraint  of 
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trade,  becatne  It  groups  as  within  that  class,  not  only  contracts  which 
were  in  restraint  of  trade  in  the  snbjective  sense,  but  all  contracts  or 
acts  wfiich  theoretically  were  attempts  to  monoipollze,  yet  which  in 
practice  had  come  to  be  considered  as  in  restraint  of  trade  in  a 
broad  sense.'* 

It  well  may  be  that  running  a  comer  tends  for  a  time  to 
stimulate  competition;  but  this  does  not  prevent  it  from 
being  a  forbidden  restraint,  for  it  also  operates  to  thwart 
the  usual  operation  of  the  laws  of  supply  and  demand,  to 
withdraw  the  commodity  from  the  normal  current  of  trade, 
to  enhance  the  price  artificially,  to  hamper  users  and  con- 
sumers in  satisfying  their  needs,  and  to  produee  practically 
the  same  evils  as  does  the  suppression  of  competition. 

Of  course,  the  statute  does  not  apply  where  the  trade  or 
conmierce  affected  is  purely  intrastate.  Neitiier  does  it  ap- 
ply, as  this  court  often  has  held,  where  the  trade  or  com- 
merce affected  is  interstate,  unless  the  effect  thereon  is  direct, 
not  merely  indirect.  But  no  difficulty  is  encountered  in  ap- 
plying these  tests  in  the  present  case  when  its  salient  features 
are  kept  in  view. 

It  was  a  conspiracy  to  run  a  corner  in  the  market.  The 
commodity  to  be  cornered  was  cotton,  a  product  of  the 
Southern  States,  largely  used  and  oot^umed  in  the  North- 
em  States.  It  was  a  subject  of  interstate  trade  and  com- 
merce, and  through  that  channel  it  was  obtained  from  time 
to  time  by  the  many  manufacturers  of  cotton  fabrics  in  the 
Northern  States.  The  comer  was  to  be  conducted  cm  the 
Cotton  Exchange  in  New  York  City,  but  by  means  which 
would  enable  the  conspirators  to  obtain  control  of  the  avail- 
able supply  and  to  enhance  the  price  to  all  buyers  in  every 
market  of  the  country*  This  control  and  the  enhancement 
of  the  price  were  features  of  the  conspiracy  [543]  upon 
the  attainment  of  which  it  is  conceded  its  success  depended. 
Upon  the  comer  becoming  effective,  there  could  be  no  trad- 
ing in  the  commodity  save  at  the  will  of  the  conspirators 
and  at  such  price  as  their  interests  might  prompt  them  to 
exact.  And  so,  the  conspiracy  was  to  reach  and  to  bring 
within  its  dominating  influence  the  entire  cotton  trade  of 
the  country. 
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Bearing  in  ndnd  that  such  was  the  nature,  <dbj<det,  itnd 
scope  of  the  c<mspiracy,  we  f^ard  it  as  altogether  plain 
that  by  its  necessary  operation  it  would  direcdy  and  ma^ 
tenally  impede  and  burden  the  due  course  of  trade  and 
commerce  among  the  States  and  thsnafbre  infliet  upon  the 
public  the  injuries  which  the  Anti-Trust  Act  is  designed 
to  prevent.  See  Swift  cfe  Co.  v.  United  States^  196  U.  S. 
375,  396-400;  Loewe  v.  Lawlor^  208  tJ.  S.  274;  Standard 
OH  Co.  V.  VnUed  States,  221  U.  8.  1;  United  States  v, 
American  Tobacco  Co.,  221  U.  S.  106.  And  tliat  there  is  no 
allegation  of  a  specific  intent  to  restrain  such  trade  or  com- 
merce does  not  make  against  this  condusion,  for,  as  is  shown 
by  prior  decisions  of  this  court,  the  ooospirators  must  be 
hdd  to  have  intended  the  necessary  and  [direct  eonsequenoes 
of  their  acts  and  can  not  be  heard  to  sajr  the  oontrary«  Ih 
other  words,  by  purposely  engaging  in  a  conqpiraoy  which 
necessarily  and  directly  produces  the  result  which  the  stat- 
ute is  designed  to  prevent,  they  are,  in  legal  contemplation, 
chargeable  with  intending  that  result.  Addyston  Pipe  ds 
Steel  Co.  V.  United  States,  175  U.  S.  211,  243;  United  States 
V.  Reading  Co.,  226  U.  S.  324,  370. 

The  defendants  place  some  reliance  upon  Ware  <&  Leland 
V.  Mobile  County,  209  TJ.  S.  405,  as  showing  that  the  opera- 
tion of  the  conspiracy  did  not  involve  interstate  trade  or 
commerce,  but  we  think  the  case  does  not  go  so  far  and  is 
not  in  point  It  presented  only  the  question  of  the  effect 
upon  interstate  trade  or  commerce  of  the  taxing  by.  a  State 
of  the  business  of  a  broker  who  was  dealing  [544]  in  con- 
tracts for  the  future  delivery  of  cotton,  where  there  was  no 
obligation  to  ship  from  one  State  to  another ;  while  here  we 
are  concerned  with  a  conspiracy  which  was  to  reach  aiid 
bring  within  its  dominating  influence  the  entire  cotton  trade 
of  the  country  and  which  was  to  be  executed,  in  part  only, 
through  contracts  for  future  delivery.  It  hardly  needs 
statement  that  the  character  and  effect  of  a  conspiracy  is 
not  to  be  judged  by  dismembering  it  and  viewing  its  sepa- 
rate parts,  but  only  by  looking  at  it  as  a  whole.  M&ntdgUe 
<Sk  Co.  V.  Lowry,  193  U.  S.  38,  45-46;  Swift  <&  Co.  v.  United 
5^(t^6»,  196  U.  S.  875,  886-387. 
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As  we  aire  of  opinion  that  the  statute  does  embrace  the 
conspiracy  which  the  Circuit  Court  treated  as  charged  in 
counts  seven  and  eight,  as  construed  by  it,  its  judgment  upon 
those  counts  is  reversed  and  the  case  is  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Reversed  in  part. 

Mr.  Justice  Lubton,  dissenting. 

The  majority  seem  to  base  a  judgment  of  reversal  upon 
the  assumption  that  the  court  below  interpreted  the  counts 
in  question  as  charging  all  the  elements  essential  to  a  tech- 
nical "comer."  To  this  view  of  the  opinion  of  the  court 
below  I  do  not  assent.  As  I  interpr^  that  opinion  the  court 
held  the  count  bad  because  it  did  not  charge  a  "comer. 
Thus  interpreted  there  was  no  error  in  quashing  the  count. 
I  am  authorized  to  say  that  the  Chief  Justice  concurs  in  this 
dissent. 

Mr.  Justice  Holmes  also  dissents. 


» 


QOMPERS  V.  BUCKS  STOVE  &  RANGE  COMPANY.* 

CERTIORARI   TO   THE   COURT   OP     APPEALS     OP    THE   DISTRICT  OP 

CX)LnMBlA. 

(No.  872.    Argued  January  27,  80, 1911— Decided  May  15. 1911.) 
[221  U.  S.  418.] 

An  order  of  a  court  of  equity,  restraining  defendants  from  boycotting 
complainant  by  publishing  statements  that  complainant  was  guilty 
of  unfair  trade,  does  not  amount  to  an  unconstitutional  abridgment 
of  free  speech;  the  question  of  the  validity  of  the  order  involves 
only  the  power  of  the  court  to  enjoin  the  boycott^ 

Qwgre  as  to  what  constitutes  a  boycott  that  may  be  enjoined  by  a 
court  of  equity;  but,  in  order  that  it  may  be  enjoined,  it  must 

•fVn*  criminal  contempt  proceedings  (288  U.  S.  804),  see  po9t, 
page  792. 

*  Syllabus  and  statements  of  arguments  copyrighted,  1911,  by  The 
Banks  Law  Publishing  Company. 
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appear  tkat  there  is  a  conspiracy  caosiog  lrrei>arable  damage  to 
complainants  business  or  property. 

Where  conditions  eitist  that  Justify  the  enjoining  of  a  boycott,  the 
publication  and  use  of  letters,  circulars,  and  printed  matter  may 
constitate  the  means  of  unlawfully  continuing  the  boycott  and 
amount  to  a  yiolation  of  the  order  of  injunction. 

The  Anti-Trust  Act  of  1890  applies  to  any  unlawful  combination 
resulting  in  restraint  of  interstate  commerce,  including  boycotts 
and  blacklisting,  whether  made  effective  by  acts,  words,  or  printed 
matter.    Loetce  t.  Lawlor,  208  U.  S.  274. 

The  court's  protective  powers  extend  to  every  device  wherdl>y  prop- 
erty is  irreparably  damaged  or  interstate  commerce  restrained; 
otherwise  the  Anti-Trust  Act  would  be  rendered  impotent 

Society  itaelf  is  an  organization  and  does  not  object  to  organizations 
for  social,  religious,  business,  and  all  other  legal  purposes. 

On  appeal  against  unlawfully  ezercisiikg  power  of  organizations  it  is 
the  duty  of  government  to  protect  the  one  against  the  many  as  well 
as  the  many  against  the  one. 

An  agreement  to  act  in  concert  on  publication  of  a  signal  makes  the 
words  used  as  the  signal  amount  to  verbal  acts,  and,  when  the 
facts  Justify  it,  the  court  having  Jurisdiction  can  ei^oin  the  use  of 
the  words  in  such  connection ;  and  so  ?ield  as  to  words  **  unfair  " 
and  "  we  don't  patronize "  as  used  in  this  case  for  the  purpose  of 
continuing  a  boycott. 

Civil  and  criminal  contempts  are  essentially  different  and  are  gov- 
erned by  different  rules  of  procedure. 

A  proceeding  instituted  by  an  aggrieved  party  to  punish  the  other 
[419]  party  for  contempt  for  affirmatively  violating  an  injunction 
in  the  same  action  in  which  the  injunction  order  was  Issued,  and 
praying  for  damages  and  costs,  is  a  civil  proceeding  in  contempt, 
and  is  part  of  the  main  action,  and  the  court  can  not  punish  the 
contempt  by  imprisonment  for  a  definite  term ;  the  only  punishment 
is  by  fine  measured  by  the  pecuniary  injury  sustained. 

In  criminal  proceedings  for  contefhpt  the  party  against  whom  the 
proceedings  are  instituted  is  entitled  to  the  protection  of  the  con- 
stitutional provisions  against  self-incrimination. 

There  is  a  substantial  variance  between  the  procedure  adopted  and 
punishment  imposed,  when  a  punitive  sentence  appropriate  only  to 
a  proceeding  for  criminal  contempt  is  imposed  in  a  proceeding  in 
an  equity  action  for  the  remedial  relief  of  an  injured  party. 
Where  the  main  suit  in  which  an  injunction  order  has  been  granted 
is  settled  and  discontinued,  every  proceeding  which  is  a  part 
thereof,  or  dependent  thereon,  is  also  necessarily  settled  as  between 
the  parties ;  and  so  held  as  to  a  proceeding  instituted  by  the  party 
aggrieved  against  the  other  party  for  violation  of  an  injunction* 
The  ttLCt  that  the  party  aggrieved  by  the  violation  of  an  injunction 
deprives  himself,  by  settling  the  main  case,  of  the  right  to  pursue 
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tlw  violater  for  ocmteai^t  does  not  prerent  die  court,  AtiosB  wt4et 
was  violated,  from  instituting  proceeaings  to  Ylndieate  its  Mitfaor- 
Ity ;  and  in  this  case  the  dismissal  of  tlie  ciyll  cootetapt  proceedng 
is  witliont  prejudice  to  the  power  and  right  of  the  comrt  whoee  in- 
junction was  violated  to  punish  fof  centempt  hy  proper  pneceedtngs. 
33  App.  D.  G.  516,  reversed. 

[5T  L.  Bd.  797.«1 

IInjuncion — Against   Botdott — Vbbbal  Acts. — ^A   court   of  eqaltj 
mj^y  enjoin  the  continuance  of  a  boycott,  although  spoken  words 
or  written  matter  were  used  as  one  of  the  instrumentalitlea  by 
which  the  boycott  was  made  effective. 
For  other  cases,  see  Injunction,  I  d,  in  Digest  Sup.  Ct.  1906. 

Appeal — Iw  Contbmpt  Pbocebding — REVEasmjE  Ebbob — SairrEitcB  on 
Defective  Count. — ^A  decree  adjudging  each  defendant  guilty  of 
the  independent  acts  set  out  in  separate  paragraphs  ef  a  petition 
charging  them  with  contempt  of  an  injunction  order,  and  consoli- 
dating sentence  without  Indicating  how  must  of  the  punishment 
was  Imposed  for  the  disobedience  in  any  particular  instance,  slnrald 
be  reversed  If  it  appears  that  the  defendants  have  been  senteaeed 
on  any  charge  which,  in  law  or  in  ftict,  does  not  constitute  a  dis- 
obedience of  the  injunction. 

For  other  cases,  see  Appeal  and  Error,  VIII  m,  2,  In  Digest 
Sup.  Ct  1908. 

Contempt — Civil  or  Chimin al — ^Punishment. — A  punitive  sentence 
appropriate  only  to  a  proceeding  at  law  fbr  criminal  contempt 
where  the  contempt  consisted  in  doing  that  which  had  been  pro- 
hibited by  an  injunction  could  not  properly  be  hnposed  fn  contempt 
proceedings  which  were  instituted,  entitled,  tried,  and,  up  to  the 
moment  of  sentence,  treated  as  a  part  of  the  orlghial  cause  in 
equity. 
For  other  cases,  see  Contempt,  II  e,  hi  Digest  Sup.  Ct  1908. 

Contempt— Ettect  av  Settlement  of  Main  Cause — Dismissal.-- 
A  proceeding  in  equity  fbr  civil  contempt  consisting  in  doing  that 
which  was  forbidden  by  an  injunction,  where  the  only  remedial 
relief  possible  was  a  fine  payable  to  the  complainant  must  be 
dismissed  without  prejudice  to  the  power  and  right  of  tlie  court 
granting  the  injunction  to  punish  for  contempt  by  proper  pro- 
ceedings, where  there  has  been  a  complete  settlement  between 
the  parties  of  all  the  matters  involved  in  the  original  equity  cause.] 

•Tiie  paragraphs  following,  in  bradcets,  comprise  the  syllabus  of 
the  case  as  reported  in  volume  57,  page  797,  Lawyers  Edition,  Su- 
preme Court  Reports.  Syllabus  copyrighted,  1912,  1918»  bj  The 
Lawyers  CoK>perative  Publielling  Cbaipany, 
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This  is  a  picooeeding  to  reverse  a  judgment,  finding  that 
Samuel  Gompers,  John  Mitchell,  and  Frank  Moirison  were 
guilty  of  contempt  in  violating  the  terms  of  an  injunction 
restraining  them  from  ccmtinuing  a  boycott,  or  fnmi  pub- 
lishing any  statement  that  there  was  or  had  been  a  boycott 
against'  the  Bucks  Stove  &  Range  Company.  The  con- 
tonpt  case  grew  out  of  litigation  reported  in  S3  App.  D.  C. 
83,  516.  It  will  only  be  necessary  to  briefly  refer  to  the 
facts  set  out  in  that  record. 

The  American  Federation  of  Labor  is  composed  of  volun- 
tary associations  of  labor  unions  with  a  large  membership. 
It  publishes  the  American  Federationist,  which  has  a  wide 
circulation  among  the  public  and  the  Federa[420)tion. 
Samuel  Gompers  is  president  and  editor  of  the  paper.  John 
Mitchell  is  vice  president  of  the  Federation  and  president 
of  the  United  Mine  Workers,  one  of  the  affiliated  unions. 
Frank  Morrison  has  charge  of  the  circulation  of  the  paper. 
The  Federation  had  a  difference  as  to  the  hours  of  labor 
with  the  Bucks  Stove  &  Bange  Company,  of  which  J.  W. 
Van  Cleave  was  president,  who  was  also  president  of  the 
American  Manufacturers'  Association.  Thid^  controversy 
over  the  hours  of  work  resulted  in  a  boycott  being  declared 
against  the  Bucks  Stove  &  Bange  Company,  and  it  was 
thereupon  declared  "Unfair'*  and  was  published  in  the 
American  Federationist  on  the  "Unfair"  and  "We  don't 
patronize  "  lists.  The  company  filed  in  the  Supreme  Court 
of  the  District  of  Columbia  its  bill  against  the  Federation, 
the  defendants  above  named  and  other  officers,  alleging  that 
the  defendants  had  entered  into  a  conspiracy  to  restrain 
the  company's  State  and  interstate  business,  in  pursuance  of 
which  they  had  boycotted  it,  published  it  on  the  unfair 
lists,  and  had  by  threats  also  ooeroed  merchants  and  others  to 
refrain  from  buying  Bucks'  products  for  fear  that  they 
themselves  would  be  boycotted  if  they  continued  to  deal 
with  that  company.  The  result  of  the  boycott  had  been  to 
prevent  persons  from  dealing  with  it  and  had  greatly  less- 
ened its  bufiineaB  and  caused  irreparable  damage. 

After  a  lengthy  hearing,  the  court,  on  December  18,  1907, 
signed  a  temporary  injunction,  which  became  effective  when 
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the  bond  required  was  given,  on  Decembw  the  28d.  The 
order  is  published  in  the  margin** 

[421]  Thereafter  testimony  was  regularly  taken,  and  on 
March  23,  1908,  the  injunction  was  made  permanent,  with 
provisions  almost  identical  with  the  temporary  order  of 
December  17, 1907. 

From  this  final  decree  the  defendants  appealed,  but  be- 
[423)fore  a  decision  was  had  the  Bucks  Stove  &  Bange 
Company  began  contempt  proceedings  by  filing  in  the  Su- 
preme Court  of  the  District   a   petition   entitled  ^  Bucks 

« Ordered  that  the  American  Federation  of  L«abor,  Samuel  Qom- 
pars,  Franlt  Morrison,  ♦  •  •  John  Mitchell.  •  •  •  their  and 
each  of  their  agents,  servants,  attorneys,  confederates,  and  any  and 
all  persons  acting  in  aid  of  or  in  conjunction  with  them  or  any  of 
them  be,  and  they  hereby  are,  restrained  and  enjoined  until  the  final 
decree  in  said  cause  from  conspiring,  agreeing,  or  combining  in  any 
manner  to  restrain,  obstruct,  or  destroy  the  business  of  the  complain- 
ant, or  to  prevent  the  complainant  from  carrying  on  the  same  with- 
out interference  from  them  or  any  of  them,  and  from  iiiterferiug  in 
any  manner  with  the  sale  of  the  product  of  the  complainant's  factory 
or  business  by  defendants,  or  by  any  other  person,  firm,  or  corpora- 
tion, and  from  dedaring  or  threatening  any  boycott  against  the  com- 
plainant, or  its  business,  or  the  product  of  its  factory,  or  against  any 
person,  firm,  or  corporation  engaged  in  handling  or  aelUng  the  said 
product,  and  from  abetting,  aiding,  or  assisting  in  any  such  boycott 
and  from  printing,  issuing,  publishing,  or  distributing  through  the 
mails,  or  in  any  other  manner,  any  copies  or  copy  of  the  American 
Federationist,  or  any  other  printed  or  written  newspaper,  magazine, 
circular,  letter,  or  other  document  or  instrument  whatsoever,  wblch 
shaU  contain  or  in  any  manner  refer  to  the  name  of  the  complain- 
ant, its  business,  or  its  product  in  the  "  We  don't  patronize,"  or  the 
"  Unfair  '*  list  of  the  defendants,  or  any  of  them,  their  agents,  serv- 
ants, attorneys,  confederates,  or  other  person  or  persons  acting  In 
aid  of  or  in  conjunction  with  them,  or  which  contains  any  reference 
to  the  complainant,  its  business,  w  product  In  connection  with  the 
t^m  "Unfair**  or  with  the  *'We  don't  patrimize **  list  or  with 
any  other  phrase,  word,  or  words  of  similar  import,  and  from  pub- 
lishing or  otherwise  circulating,  whether  in  writing  or  oraUy,  any 
statement  or  notice  of  any  kind  or  character  whatsoever,  calling  at- 
tention to  the  complainant's  customers,  or  of  dealers  or  tradesmen,  or 
the  public  to  any  boycott  against  the  complainant*  Its  business,  or  Its 
product,  or  that  the  same  are»  or  w^e,  or  have  been  dedared  to  be 
"  unfair,"  or  that  it  should  not  be  purchased  or  dealt  in  or  luuadled  by 
any  dealer,  tradesman,  or  other  person  whomsoever,  or  by  tlie  public. 
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Stove  A  Range  Company,  plaintiff,  y&  The  American  Fed- 
eration of  Labor  et  al.j  defendants,  No.  27,805,  Equity,'* 
alleging  that  petitioner  had  ^^  filed  in  this  cause  its  original 
bill  of  complaint,  naming  as  defendants,  among  others, 
Samuel  Gompers,  Frank  Morrison,  and  John  Mitchell."  All 
of  the  record  and  testimony  in  the  original  cause  was  made 
a  part  of  the  petition,  as  follows : 

"  Reference  is  hereby  made  to  the  original  bill  and  exhib- 
its filed  in  support  of  the  same,  the  answer  and  amended 
answer  of  the  defendants,  the  testimony  taken  on  both  sides, 

or  any  representatlen  or  statemeDt  of  like  effect  and  Import,  for  the 
purpose  of,  or  tending  to,  any  injury  to  or  interference  with  the  com- 
plainant's business,  or  with  the  free  and  unrestricted  sale  of  its  prod- 
uct, or  of  coercing  or  inducing  any  dealer,  person,  firm,  or  corporatiosi, 
or  the  pubUc,  not  to  poichase,  use,  buy,  trade  In,  deal  In,  or  have  in 
poe*e88ion  stoves,  ranges,  heating  apparatus,  or  other  product  of  the 
complainant,  and  from  threatening  or  intimidating  any  person  or 
persons  whomsoever  from  buying,  selling,  or  otherwise  dealing  in  the 
complainant's  product,  either  directly  or  through  orders,  directions, 
or  suggestions  to  committees,  associations,  officers,  agents,  or  others, 
for  the  performance  of  any  such  acts  or  threats  as  herein  above  speci- 
fied, and  from  in  any  manner  whatsoever  impeding,  obstructing,  inter- 
fering with  or  restraining  the  complainant's  business,  trade,  or  com- 
merce, whether  in  the  State  of  Missouri  or  in  other  States  and  Terri- 
tories of  the  United  States,  or  elsewhere  wheresoever,  and  from 
soliciting,  directing,  aiding,  assisting,  or  abetting  any  person  or  per- 
sons, company,  w  corporation  to  do  or  cause  to  be  done  any  of  the 
acta  or  things  aforesaid. 

And  it  is  further  ordered  by  the  court  that  this  order  shall  be  in 
full  force,  obligatory  and  binding  upon  the  said  defendants  and  each 
of  them  and  their  said  officers,  members,  agents,  servants,  attorneys, 
confederates,  and  all  persons  acting  in  aid  of  or  in  conjunction  wtth 
them,  upon  the  service  of  a  copy  thereof  upon  them  or  their  solicitors 
or  soUcitor  of  record  in  this  cause:  Provided,  The  complainaQt  shall 
first  execute  and  file  in  this  cause,  with  a  surety  or  sureties  to  be 
i^yproved  by  the  court,  or  one  of  the  justices  thereof,  an  undertaking 
to  make  good  to  the  defendants  all  damage  by  them  suffered  or  sns- 
tained  by  reason  of  wrongfully  and  inequitably  suing  out  this  injunc- 
tion, and  stipulatiiv  that  the  damages  may  be  ascertained  in  such 
manner  as  the  justice  of  this  court  shall  direct,  and  that,  on  dissolv- 
ing the  Injunction,  he  may  give  judgment  thereon  against  the  princi- 
pal and  sureties  for  said  damages  in  the  decree  Itself  dissolving  the 
injunction. 
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the  origuni  order  restramU^  and  eajoining  tke  defwidantB 
psndei^  lite,  and  the  final  decree  in  the  cauee,  and  each  and 
e^v^ry  other  paper  and  proceeding  ia  this  cause  from  the 
institution  of  the  suit  to  the  filing  of  this  [423]  petition, 
and  it  is  prayed  that  the  same  may  be  taken  and  read  as  a 
part  hereof  at  any  and  all  hearings  upon  this  petition, 
whether  in  this  court  or  on  appeal  from  its  decision  herein 
Hmdered." 

Smne  of  the  publications  were  diarged  to  be  in  violation 
of  the  teimia  of  the  temporary  injunction,  dated  Decembei* 
23,  1907,  and  others  were  alleged  to  be  in  violation  of  the 
final  decree,  dated  March  23, 1908. 

The  petition  set  out  in  nine  distinct  paragraphs  the 
^>eediesy  editorials,  and  publications  made  at  different  times 
by  the  several  defendants^  charging  that  in  each  instance 
they  continued  and  were  intended  to  continue  the  boycott, 
and  to  republish  the  fact  that  the  complainant  was  or  had 
been  on  the  "  unfair  list"  It  concluded  by  alleging  that  by 
the  devices,  means,  speeches,  and  publications  set  forth,  and 
in  contempt  of  court,  the  defendants  had  disobeyed  its  orders 
and  violated  the  injunction.  The  prayer  was  (1)  that  the 
defendants  be  required  to  show  cause  why  they  should  not 
be  attached  for  contempt  and  adjudged  by  the  court  to  be 
in  contempt  of  its  order  and  its  decree  in  this  cause  and  be 
punished  ier  th^  same.  {2)  And  that  petitk)ner  may  have 
such  other  and  further  relief  as  the  nature  of  its  case  may 
require.  (Signed :  Bucks  Stove  &  Range  Company,  by  J.  W. 
Van  Cleave,  president,)  It  was  also  sworn  to  by  the  presi- 
dent of  the  oompaAy  and  signed  by  its  solicitors^ 

A  rule  to  ^ow  cause  issued,  requiring  each  of  the  defend- 
ants to  diow  cause  why  they  should  not  be  adjudged  to  be  in 
contempt  and  be  punished  for  the  same.  Each  of  the  de- 
f aidants  luiswered  under  oath,  and,  as  treating,  the  contempt 
proceeding  as  a  part  of  the  original  cause,  admitted  the  alle- 
gations as  to  the  history  of  the  litigation  in  paragraphs  2,  3, 
4,  and  5  of  the  petition,  but  "  for  greater  accuracy  refer  to 
the  record  in  this  cause."  Publications  were  admitted  but 
explained.  Each  of  the  defendants  denied  under  oath  that 
he  had  been  in  disregard  or  [424]  contempt  of  tlie  court^s 
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order  and  denied  that  any  ef  the  acts  mnd  charges  com- 
plained of  ccmstitnted  a  violation  of  the  order.  There  were 
se^ral  issues  of  fact  on  which  much  evidence  was  taken, 
^lis  related  to  the  question  of  intent,  and  whether  there 
had  been  a  purpose  and  plan  to  .evade  any  injunction  which 
might  be  granted.  Hiere  was  also  an  issue  as  to  whether 
John  Mitchell  h»l  put  a  resolution  to  the  convention  of  the 
United  Mine  Workers;  whether  Samuel  Gompers  and  Frank 
Morrison  had  rushed  the  mailing  of  the  January  issue  of  the 
American  Federationist,  on  December  22,  so  as  to  avoid  tiie 
injunction  dated  December  17,  which  became  operative  on 
^ing  bond  by  complainant  on  December  28;  and  ako 
whether  they  had  thereafter  sold  and  circulated  copies  of 
this  issue  containing  the  Bucks  Stove  Company  on  the 
"Uxrfair"  fend  "We  dont  patronize"  list.  Evidence  was 
taken  partly  by  deposition,  partly  before  an  examiner  in 
chancery. 

Eiach  of  the  defendants  was  called  as  a  witness  by  the 
complainant,  and  each  testified  as  to  facts  oin  which  the 
all^ation  of  intent  or  evasion  was  based^  land  as  to  the 
publieatioDS,  speeches,  and  resolutions  wfiich  he  was  accised 
of  having  made,  and  which  the  petition  alleged  constituted 
an  act  of  dis(^dience  and  contempt  of  court. 

The  court  made  a  special  finding  as  to  two  of  the  nine 
ehnaqges,  and  then  found  that  all  three  ef  >tbe  defendants 
were  guilty  of  the  several  acts  charged  in  paragraphs  17 
and  96 ;  that  respondents  Gompera  and  Moirrison  were  guilty 
of  tli»  B^inl  acts^barged  in  the  sixteeqth  and  twentieth 
patagraphs;  that  respcmdent  Morrison  was  guilty  of  the  acts 
eharged  in  the  twenty-fifth  paragraph;  and  that  respond- 
ent Gompers  was  guilty  of  the  several  aets  charged  in  the 
paragraphs  19, 21, 22,  and  as.  The  fiikling  concluded :""  The 
oovri  being  fully  advised  in  the  premises,  it  is  by  it,  this 
twenty^third  day  of  December,  A.  D.  1908,  considered  that 
tiie  said  respondents,  Samuel  1406]  Gompers,  Frank  Mor-^ 
risen,  and  Jcdm.  MtoheU,  are  guilty  of  oontempt  in  tiieir  said 
disobedSeiice  of  the  plain  mandates  of  the  said  injunotiona; 
and[  it'  is  tiwrefBtva  oaoAered  and  adjudged  that  the  said 
respondent,  Frank  Morrison,  be  confined  and  imppiaoned 
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in  the  United  States  jail  in  the  District  of  Colombia  foi 
and  during  a  period  of  six  months;  that  the  said  respondoit, 
John  Mitchell,  be  confined  and  imprisoned  in  the  said  jail 
for  and  during  a  period  of  nine  months;  and  that  the  re- 
spondent, Samuel  Gompers^  be  confined  and  imprisoned  in 
the  said  jail  for  and  during  a  period  of  twelve  months, 
said  imprisonment  as  to  each  of  said  re^>ondents  to  take 
effect  from  and  including  the  date  of  the  arrival  of  said 
re^ective  respondents  at  said  jail.'' 

On  the  same  day  the  defendants  entered  an  appeal,  whidi 
was  allowed,  and  bail  fixed.  After  notice  to  the  defendants 
the  complainant  moved  '^  the  court  to  amend  or  supplement 
its  decree  by  awarding  to  it  its  costs  against  the  defendants 
under  the  proceedings  in  contempt  against  them."  This 
motion  was  granted  in  an  order  which  recited  that  ^upon 
consideration  of  the  motion  of  complainant,  filed  in  the 
above  cause  for  award  of  its  costs  in  the  contempt  proceed- 
ings in  said  cause  against  the  defendants,  Samuel  Grompers, 
John  Mitchell,  and  Frank  Morrison,  and  after  argument  by 
the  solicitors  of  the  respective  parties,  the  motion  is  granted, 
and  it  is  ordered  tlTat  the  complainant,  the  Bucks  Stove  A 
Range  Company,  do  recover  against  the  defendants  named 
its  costs  in  the  said  contempt  proceeding,  to  be  taxed  by  the 
clerk,  and  that  it  have  execution  therefor  as  at  law." 

The  parties  also  entered  into  a  stipulation,  the  material 
portions  of  which  are  as  follows : 

^^For  the  purpose  of  avoiding  unnecessary  eoat  in  the 
matter  of  the  appeal  by  the  defendants,  Samud  Oompers, 
John  Mitchell,  and  Frank  Morrison,  from  the  judgment 
against  them  under  the  cont^npt  proceedings  in  the  above 
entitled  cause,  it  is  stipulated  that,  *  *  *  with  1426  J  the 
approval  of  the  Court  of  Appeals,  the  record  in  the  above 
cause  [Bucks  Stave  dh  Range  Co.  v.  Amerio€Bn  Federation 
of  Labor  et  alJ]  •  •  •  may  be  read  from  by  either  party 
to  the  appeal  in  said  contempt  pcoceedings,  in  so  far  as  the 
same  may  be  relevant  and  material,  witii  Ukb  effect  as  if 
the  said  record  of  the  original  cause  were  embraced  in  the 
transcript,  in  the  appeal  from  the  saici  ooiitempt  pro- 
ceedings." •      I 
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This  stipulation  was. signed  by  counsel  far  the  defendants 
and-  for  the  Bucks  Stova  &  Range  Co. 

The  petition  in  the  contempt  proceeding,  the  answei*, 
orders,  final  decree,  amended  decree,  and  atipulation  were 
all  entitled  in  the  original  cause,  ^' Bucks  Stove  &  Bange 
Company  v.  The  American  Federation  of  I^abor,  Samuel 
Gompers,  John  Mitchell,  Frank  Morrison,  et  oiy  The 
appeal  papers  in  the  Court  of  Appeals  of  the  District  were, 
and  those  here  on  certiorari  are,  entitled  ^^  Samuel  (jompers, 
John  Mitchell, .  and  Frank  Morrison,  appellants,  v.  The 
Bucks  Stove  &  Bange  Company," 

On  December  23,  1908,  the  defendants  were  found  guilty 
of  contempt,  and  on  the  same  day  they  appealed.  On  March 
26, 1909,  the  Court  of  Appeals  rendered  its  decision  in  favor 
of  the  Bucks  Stove  Company  on  the  appeal  from  the  decreiB 
of  March  23,  19Q8,  and  found  that  the  decree  was,  in  son^ 
respect,  erroneous,  and  modified  it  accordingly.  From  that 
decision  both  parties  appealed  to  this  court,  the  Bucks  Stove 
Company  contending  that  it  was  error  to  modify  in  any 
respect;  the  American  Federation  of  Labor  et  al.  contending 
that  the  Court  of  Appeals  erred  in  not  reversing  and. setting 
aside  as  a  whole  the  decree  granting  the  injunction. 

There  subsequently  came  on  to  be  heard  in  the  Court  of 
Appeals  of  the  District  of  Columbia  the  appeal  from  the 
decree  in  the  contempt  proceeding.  On  that  hearing  the 
Bucks  Stoye  &  Bange  Company  moved  to  dismiss  the  appeal, 
because  the  evidence  had  not  been  incorporated  [437]  in 
a  bill  of  cKoeptions,  claiming  that  it  was  a  crim^ial  pro- 
ceeding and  was  governed  by  the  practice  applicable  to  law 
oases.  This  motion  was  resisted  by  the  defendants,  who 
contended  that  the  contempt  proceedings  were  a^  part  of 
the  equity  cause  and  that  the  case  was  to  be  governed  by 
equity  practice,  in  which  the  whole  record  could  be  examined 
on  appeal. 

The  court  of  appeals  held  that  the  proceeding  was  for 
criminal  contempt  and  that  for  want  of  a  bill  of  e^cbptioh^ 
it  could  not  examine  the  testimony,  but  must  treat  the  find- 
ings of  fact  by  the  judge  as  conclusive  and  limit  its  con- 
sideration to  the  question  whether  as  a  matter  df  law  thb 
W825*— ▼0L4-17 i9 


Digitized  by  VjOOQ IC 


770  tn  UNITED  STATES,  428. 

•  Argument  for  Plaintiff. 

petition  charged  and  the  finding  found  acts  which  amounted 
to  a  violation  of  the  injunction.  It  held  that  some  of  the 
facts  alleged  did  constitute  a  good  charge  of  contempt,  and 
as  each  of  the  defendants  were  fbimd  to  be  guilty  of  at  least 
one  of  such  acts  of  disobedience  constituting  a  violation  of 
the  injunction  and  a  contempt  of  court,  it  held  that  the  con- 
viction must  be  sustained.  This  ruling  was  put  on  the 
ground  that  on  a  general  verdict  of  guilty,  the  conviction 
and  sentence  on  an  indictment  containing  several  counts, 
some  of  which  were  bad,  must  stand,  if  those  which  were 
good  would  sustain  the  sentence.  It  therefore  not  only 
refused  to  examine  the  evidence  to  determine  whether  the 
proof  was  sufficient  to  sustain  the  conviction,  but  it  also 
declined  to  consider  the  sufficiency  of  the  other  charges  in 
the  petition  of  which  the  defendants  were  also  found  guilty. 
It  affirmed  the  judgment  of  the  Supreme  Court  of  the  Dis- 
trict. The  defendants  thereupon  applied  for  and  obtained 
a  writ  of  certiorari. 

The  appeal  and  cross  appeal  in  the  original  cause  of  the 
Bucks  Stove  <&  Range  Company  v.  The  American  Federa- 
tion of  Labor  et  al,  were  heard  here  together.  During  the 
argument  it  appeared  that  the  parties  had  settled  their  dif- 
ferences and,  on  the  ground  that  the  questions  were  moot, 
[428]  this  court  dismissed  both  appeals.  219  U.  S.  581. 
Following  this  disposition  of  those  appeals,  and  on  the  same 
day,  the  contempt  case  was  called,  and  was  argued  by  counsel 
for  the  Bucks  Stove  &  Range  Company  and  counsel  for 
Samuel  Gompers,  Frank  Morrison,  and  John  MitchelL 

Mr.  Alton  B.  Parker  for  petitioner,  with  whom  Mr.  Jack- 
eon  H.  Ralston^  Mr.  F.  L.  Siddons,  Mr.  W.  E.  Richardson^ 
and  Mr.  John  T.  Walker  were  on  the  brief,  for  plaintiff  in 
error: 

Proceedings  for  contempt  are  of  two  classes — those  prose  > 
cuted  to  preserve  the  power  and  vindicate  the  dignity  of  the 
courts  and  to  punish  for  disobedience  of  their  orders,  and 
those  instituted  to  preserve  and  enforce  the  rights  of  private 
parties  to  suits  and  to  compel  obedience  to  orders  and  de- 
crees made  to  enforce  the  rights  a^d  administer  the  remedies 
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to  which  the  oouri  has  found  them  to  be  entitled.  The  for- 
mer are  criminal  and  pmiitive  in  their  nature,  and  the  Gov- 
ernment, the  court,  and  the  people  are  interested  in  their 
prosecution.  The  latter  are  oiyil)  remedial,  and  coercive  in 
their  nature  and  the  parties  generally  interested  in  t^ieir 
conduct  and  prosecution  are  the  individuals  whose  private 
rights  and  remedies  they  were  instituted  to  protect  or  en- 
force.   In  re  NevUt^  117  Fed.  Rep.  448,  460,  and  cases  cited. 

This  dasfflfication  of,  or  distinction  between,  civil  and 
oriminal  ccmtempts  was  quoted  with  approval  by  this  court 
in  Bessette  v.  W.  B:  Cankey  Co.,  194  U.  S.  828.  The  court 
adds  that  it  may  not  be  always  easy  to  classify  a  particular 
act  as  belonging  to  either  one  of  these  two  classes.  It  may 
partake  of  the  characteristics  of  both.  A  significant  and 
generally  determinative  feature  is  that  the  act  is  by  one 
party  to  a  suit  in  disobedience  of  a  special  order  made  in 
behalf  of  the  other,  quoting  approvingly  from  In  re  Debs, 
158  U.  8.  664. 

The  case  at  bar  is  clearly  within  the  definitions  of  a 
[4S9]  civil  contempt  as  set  forth  in  these  controlling 
authorities.  It  was  instituted  by  a  petition  made  by  the 
Bucks  Stove  &  Range  Company ;  was  entitled  in  the  action 
which  had  resulted  in  the  order  and  decree  which  the  peti- 
tioner claimed  the  defendants  Grompers,  Mitchell,  and  Mor- 
rison had  disobeyed ;  asked  that  all  the  pleadings,  testimony, 
and  proceedings  in  the  action  be  deemed  incorporated  in 
the  petition  and  taken  and  read  as  a  part  thereof;  prayed 
that  the  defendants  be  punished  for  a  violation  of  the  order 
and  decree  and  that  petitioner  should  have  such  other  and 
further  rdief  as  the  nature  of  its  case  may  require.  The 
petition  was  presented  to  the  Supreme  Court,  sitting  as 
a  court  of  equity,  before  one  of  the  justices  thereof,  acting 
as  a  chancellor;  it  was  entitled  in  the  equity  cause  and 
marked  "In  Equity";  it  was  conducted  from  its  begin- 
ning to  its  conclusion  according  to  equity  rules;  all  the  tes- 
timony was  taken  before  examiners  as  in  chancery  practice; 
it  was  all  taken  down  in  writing  and  reported  to  the  court ; 
there  was  never  an  opportunity  or  occasion  to  except  to  any 
ruling  of  the  court  in  the  rejection  or  the  admission  of 
testimony;  the  hearing  was  had  upon  the  testimony  thus 
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reported,  sad  it  was  upon  that  testimony  that  the  decree 
or  judgment  or  sentence  was  based. 

The  courts  below  erriody  therefore,  in  holding  the  pro- 
oeeding  to  be  one  for  the  presentaition  of.  a  criminal  oon- 
teodpl,  and  hence  a  reversal  should  follow. 

The  Court  of  Appeals  also  fell  into  error  in  refusing  to 
consider  the  evidence  which  the  defendants  contend  shows 
tiiat  there  was  no  violation  of  either  the  order  or  decree. 
The  reason  assigned  by  it  for  its  action  was  that  exceptions 
w^:e  necessary  to  bring  up  the  record*  But  exceptions  are 
neither  necessary  nor  permissible  according  to  the  course 
and  practice  in  equity,  and,  as  we  have  seen,  this  was  a  pro- 
ceeding in  equity  and  conducted  according  to  its  rules  trom 
beginning  to  end  by  both  court  and  coonseL  Hence  a  re- 
reversal  is  required. 

[430]  If  the  court  should  CMiclude  that  it  is  nevertheleas 
its  duty  to  examine  into  the  merits  to  see  whether  a  different 
result  would  have  been  required,  and  examination  be  made 
by  the  Court  of  Appeals,  we  urge  that  the  record  does  not 
disclose  a  violation  of  either  the  <Nrder  or  decree  by  these 
defendants.  On  the  appeal  fr^mi  the  final  decree  in  the 
action  the  Court  of  Appeals  held  that  certain  provisions 
of  the  decree  were  in  excess  of  the  power  of  the  court 
because  it  deprived  the  defendants  of  the  constitutional 
guarantees  of  freedom  of  the  press  and  of  speech,  and  modi- 
fied it  accordingly.  It  is  settled  in  this  court  that  in  a  case 
or  proceeding  within  its  jurisdiction  as  to  parties  and  sub- 
ject-matter, if  the  court  makes  an  order  in  woess  of  its 
power  it  is  void.  Ex  parte  Rowland^  104  U.  S.  604;  Ex 
parte  Harding^  120  U.  S.  782;  In  re  Ayres,  123  U.  S.  243; 
^x  parte  Terry,  ;128  U.  S.  289. 

We  urge  that  the  provisions  the  court  held  to  be  void 
were  so  interwoven  with  the  valid  provisions  that  they 
cannot  be  separated  without  destroying  the  genf ral  scheme 
and  purpose  of  the  decree,  and  hence  that  the  entire  decree 
should  be  held  to  be  void. 

If,  however,  this  position  should  not  meet  with  the  ap- 
proval of  the  court,  we  claim  that  the  conduct  of  the  de- 
fendants must  be  testjed  by  the  decree  as  mocBfied  by  the 
Court  of  Appeals  and  not  i^  ini^d^^  by,  the  trial  court   Thus 
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t«0tod  it  wiU  appear  that  these  delendaote  did  net  off  end 
agaiiDust  either  the  letter  or  i^iirit  oi  the  defsree.  It  is  tarue 
that  the  name  oi  the  Bucks  Stove  &  Bapge  Company  did 
appear  in  the  ^We  don't  patrondie''  list  oi  the  Aoaerican 
Federationist  after  the  order  wag  made  forbidding  it  But 
it  also  appears  that  this, was  before  the  date  when  the 
order  became  effective  by  its  very  terms.  Certainly  the  de- 
fendants cannot  be  held  to  have  violated  the  order  before 
it  became  operative.  Moreover,  it  should  be  noted  that 
never  after  the  order  went  into  effect  was  such  a  publica- 
tion made.  None  of  the  ot^er  publica[431]tions  and 
speeches  complained  of  offend  against  the  decree  as  modified 
by  the  Court  of  Appeals. 

If  this  court  finds  otherwise,  the  decrees  of  contempt 
should  nevertheless  be  vacated  because  they  embrace  find- 
ings of  which  contempt  wa^  but  can  not  lawfully  be  predi- 
cated. It  cannot  be  said  that  the  learned  justice  did  not 
base  this  unusual  and  excessive  punishment  in  part  upon 
these  findings,  for  he  says  necessarily  that  he  did  when 
he  presents  them  as  a  portion  of  the  foundation  of  his  sen- 
tence. 

Mr.  Daniel  Davenport  and  Mr.  J.  J.  Darlingtan  for  re- 
spondent : 

The  willful  violation  of  an  injunction  by  a  party  to  a 
cause  is  a  contempt  of  court  constituting  a  specific  criminal 
offense.  BuUock  v.  Westinghmtae  Co.^  129  Fed.  Rep.  107; 
Ex  parte  Kearney^  7  Wheat.  38,  42 ;  New  Orleans  v.  Steam- 
ship  Co.,  20  Wall.  387,  392;  Hayes  v.  FUcJier,  102  U.  S.  121. 

The  proceeding  to  punish  for  a  contempt  is  in  its  nature 
a  criminal  proceeding,  whether  the  result  be  only  punish- 
ment of  the  party  for  the  insult  to  the  court,  or  whether 
a  part  of  the  punishment  is  by  way  of  a  fine  payable  to  the 
party  injured  as  compensation  for  the  damages  inflicted 
upon  him  by  the  contemptuous  act  The  fact  that  the  pun- 
ishment operates  remedially  does  not  alter  the  nature  of 
the  proceeding.  Punishment  for  doing  an  act  forbidden 
by  the  injunction  is  entirely  different  from  punishment 
as  a  means  of  coercion  to  compel  the  doing  of  something 
commanded.    The  latter  proceeding  is,  properly  speaking, 
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one  for  a  civil  contempt,  the  former  one  for  a  criminal  con- 
tempt. The  nature  of  the  proceeding  can  readily  be  deter- 
mined by  an  examination  of  the  charge  made.  If  it  is  for 
the  doing  of  an  act  forbidden,  it  is  clearly  a  criminal  pro- 
ceeding, and  not  one  for  a  civil  contempt.  It  is  perfectly 
apparent  from  the  allegations  of  [48SJ  the  complaint,  the 
answers  of  the  defendants,  and  the  punishment  the  court 
inflicted,  that  the  parties  concerned  all  regarded  the  pro- 
ceeding as  one  for  the  punishment  of  the  accused  for  doing 
what  they  were  commanded  not  to  do.  The  prayer  annexed 
to  the  complaint  was  that  they  be  punished  for  their  con- 
tempt. It  is  true  that  the  complainant  asked  for  such  fur- 
ther relief  as  the  court  might  allow  as  the  nature  of  its 
case  may  require.  Inasmuch  as  the  thing  complained  of 
was  an  act  forbidden  to  be  done,  the  only  relief  possible 
was  a  fine  payable  to  it  as  a  part  of  the  ptmishment  for  the 
contempt.  Many  cases  sanctioned  by  this  court  approve 
of  such  joint  punishment.  In  re  Christensen  Engineering 
Co.^  194  U.  S.  458,  and  cases  cited. 

In  a  criminal  proceeding  to  pimish  for  a  contempt  for 
the  violation  of  an  injunction,  no  particular  method  is  nec- 
essary to  be  pursued  in  bringing  the  matter  to  the  attention 
of  the  court.  Any  sworn  statement  setting  forth  the  facts 
is  sufficient  to  authorize  the  court  to  proceed  to  investigate 
the  charge.  A  rule  to  show  cause  why  he  should  not  be  pun- 
ished for  his  contempt  is  sufficient  to  bring  him  before 
the  court,  although  an  attachment  may  be  granted  in  the 
first  instance,  where  the  case  is  urgent  and  the  contempt 
flagrant.  The  trial  may  be  had  on  answers,  counter-affi- 
davits, or  some  other  form  of  pleading  presented  as  a  de- 
fense. The  defendant  must  be  given  opportunity  to  make 
explanation  or  defense.  The  court  may  adopt  such  mode 
of  trial  as  in  its  discretion  it  sees  fit,  in  order  to  determine 
the  fact  of  the  contempt,  provided  due  regard  is  had  to  the 
essential  rules  that  obtain  in  the  matter  of  contempts.  Par- 
ticular questions  or  issues,  upon  which  to  take  testimony, 
may  be  referred  to  a  referee,  master,  or  other  designated 
person.  The  accusations  must  be  supported  by  evidence 
sufficient  to  convince  the  mind  of  the  trier  beyond  a  reason- 
able doubt  of  the  actual  guilt  of  the  accused.    If  satisfied  of 
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the  guilt  of  the  [498]  accmed,  the  eoort  can  find  him  guilty 
and  inflict  the  puniahment  either  wholly  by  way  of  fine  or 
imprkonment  for  the  public  offense^  or  partially  for  the 
benefit  of  Hie  complainant  And  in  such  proceeding  it  is 
perfectly  proper  and  not  unusual  as  a  part  of  the  punish- 
ment to  award  his  costs  to  the  complainant. 

The  record  in  this  case  shows  ihnt  all  these  requirements 
of  the  law  were  duly  observed  and  the  ri^ts  of  the  accused 
properly  safeguarded*  The  court  properly  found  the  ac- 
cused guilty  of  contempt  of  its  autiiority  and  sentenced  them 
to  jail.  Although  it  might  have  done  so  in  this  proceeding 
it  did  not,  however,  fine  the  defendants  as  a  part  of  the  pun«- 
isfament  a  sum  payable  to  Hie  complainant,  except  by  way  of 
costs.  ^ 

Although  the  contempt  connsts  in  a  violation  of  an  in* 
junction  granted  by  a  court  of  equity,  since  the  proceeding 
fw  its  punishment  is  one  of  law,  review  can  be  had  only  by 
vmt  of  error  and  not  by  appeal,  and,  as  in  other  law  cases,  a 
bill  of  exceptions  is  necessary  to  review  any  claimed  ettor 
Bot  otherwise  apparent  on  the  face  of  the  record.  Cardt" 
nental  Oin  Co.  v.  Murray^  162  Fed.  Rep.,  873. 

'  Since  there  is  no  bill  of  exceptions  here  this  court  is  con- 
fined- therefore  to  a  review  of  the  sufficiency  of  the  aver- 
ments of  the  complaint,  the  answers,  and  the  judgment  of 
the  court  thereon.  It  can  not  undertake  to  determine  the 
fact  of  guilt  or  innocence,  nor  undertake  to  review  rulings  on 
questicms  of  evidence.  But  it  can  prop^iy  review  the  two 
questimis  about  which  there  is  serious  controversy  here: 
Was  the  original  order  of  the  injunction  void  for  want  of 
authority  in  the  court  to  grant  the  injunction  i^ch.  was 
violated,  and  did  the  court  exceed  its  authority  in  punishing 
Aem  for  its  violation? 

The  injunction  which  the  defendants  violated  was  valid. 
It  forbade  the  defendants  to  carry  on  a  boycott  against  the 
complainant  by  any  means  whatever  and  particularly 
[4S4]  by  putting  its  name  cm  an  unfair  list,  pubUflhing  it  as 
unfair,  sending  out  boycott  circulars,  or  b^  any  act  what- 
ever, verbal  or  otherwise,  inciting  others  to  engage  in  or 
carry  it  on.  Tlus  was  a  perfectly  legitimate  exercise  of 
power  try  die  courts  ff^tpsaHf  ^tuxtimd  bjr  it>'  iaMtioMd 
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bjr  miMeroiis.pDecedeats,  $md  nod  ioterf^ciag  in  the  letat 
with  any  legLbimflite  uae  of  optMb  or  oil  the  proBS. 

That  tht  boyoott.was  iUagal;  that  a  parson  threatenod 
with  irreparable  injury  to  his  businees  or  property  by 
a  boycott  has  the  right  to  go  into  a  court  of  equity  lor 
protection  from  it;  that  the  court  has  the  rig^t  and  power 
to  en)oin  the  piioseoution  of  the  boycott;  that  the  court, 
in  thus  enjoining  tha  boycott^  can  enjoin  every  acttfaat 
may  be  IwsMrted  to  in  carrying  it  out!,  laaciuding  all  ▼erbal 
and  written  acta,  and  pavUcularly  putting  the  victim  aa 
an  unlair  liist^  sending  out  boycott  noticee  and  circulan^ 
making:.  Apeecbes  lor  the  purpose  of  preeecutiog  the  boy- 
cott, etc,  ior  without  this  power  to  prevent  such  publioa- 
tions  it  could  not  stx>p  the  boycott  ^and  that  the  constittt* 
tional  nght  of  free  speedi  and  free  pnea  does  not  extend 
to  beoure  dmmunity  to  the  boyeotter  in  suoh  cases,  ia  so 
well  settled  and  declared  bf  the  courts  as  to  r«dader  cito^ 
ticms  unnaeessary. 

If  the.injufiction  in  this  ease  had  been  erroneous,  it  would 
have  been  the  duty  of  the  a^eoused  to  ob^  it  and  Iw  tfaa 
disobedience  thc^  would  hare  been  properly  punished.  It 
is  only,  void  injunctions  which  parties,  are  at  liberty  to 
disobey.  An  injunctMun  erroneous  but  not  void  must  be  m 
torupulodsly  obeyed  as  <me  entirely  valid.  There  is  not  tho 
slightest  ground  ior  contention  here  that  this  iajuncti<m  was 
void«  The  court  confessedly  had  jurisdiction  of  the  parties 
and  of  the  subjedt^inatter  oi  the  csiise,  and  in  granting  the 
injunction  it  exercised  its  power  in  eonionnity  with  the 
well^settled  practice  of  equity  courts. 

The  Q#«»rt .  did  not  exceed  its  authority  ia  the  punish^ 
[4^6]  xaentit  inAkted.  It  was  not.  excessive.  Savin,  Peti- 
tioner. 131  U.  S.  270;  United  States  v.  S^tenVy  ^  ^^^  Bep» 
4»2,  457. 

And  though  the  proceeding  was  begun  at  the  inatance  of 
the  Bueka  Company,  and  the  pirocedure  th^aafter  was 
such  a^.  the  record'  ahowa  it  to  have  been^  the  precedaita 
dearly. show  that  the  court  was  well  within  its  autborify 
in  pixMoeding  to  infliet  the  ptmishmentit  did  invindicatiBg 
Hsdilm^.  It  was  a  proiceeding  on  its  faoe  looking  towards 
pmifkammi^  only  puaMhmeni)  lihaat  waa^abasihite^inath- 
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ing  in  the  case  which  conld  suggest  to  the  court  or  the  ac- 
cused that  the  party  was  seeking  coercion  of  the  accused  into 
doing  something  which  they  had  been  commanded  to  do.  tt 
can  only  be  by  a  forced  construction,  violating  the  plain 
provisions  of  the  whole  tecord,  that  even  a  plausible  conten- 
tion can  be  made  that  this  was  a  proceeding  for  a  civil  con- 
tempt. To  reach  such  a  conclusion  it  would  be  necessary,  to 
ignore  the  manifest  difference  between  punishing  the  ac- 
cused fay  a  fine  payable  to  the  complainant  by  way  of  repara- 
tion for  the  violation  of  the  injunction,  and  fining  or  impris- 
oning him  to  compel  the  performance  of  an  act  he  had  beeil 
ordered  to  do. 

Mr.  Justice  Lamak^  after  making  the  foregoing  statement, 
delivered  the  opihioh  of  the  court. 

The  defendatits,  Samuel  Gompers,  John  Mitchell,  and 
Frank  Morrison,  were  found  guilty  of  contempt  of  court  in 
making  certain  publications  prohibited  by  an  injunction 
from  the  Supreme  Court  of  the  District  of  Columbia.  They 
were  sentenced  to  imprisonment  for  twelve,  nine,  and  six 
months,  respectively,  and  this  proceeding  is  prosecuted  to 
reverse  that  judgment. 

The  order  alleged  to  have  been  violated  was  granted  in 
the  equity  suit  of  the  ^^Bucks  Stove  <&  Range  Company  v. 
[4M)  The  American  Federation  of  Labor  and  others ^^^  in 
which  the  court  issued  an  injunction  restraining  all  the 
defendants  from  boycotting  the  complainant,  or  from  pub- 
lishing or  otherwise  making  any  statemftit  that  the  Bucks 
StJOi^e  is  Range  Company  was,  or  had  been,  on  the  "  Un- 
fair ^  or  **'  We  dont  patronize  **  lists.  Some  months  later 
Uie  complainant  filed  a  petition  in  the  cause,  alleging  that 
the  three  defendants  above  named,  parties  to  the  original 
cftuse,  in  contempt  of  court  and  in  violation  of  its  order, 
had  disobeyed  the  injunction  by  pubKshitig  statements 
wMt^  eitiier  directly  or  indirectly  called  attention  to  the 
fae%  that  the  Bucks  Stove  &  Range  Company  was  on  the 
*  Unfair*^  Bst,  and  that  they  had  thereby  continued  the 
lieyvdit'  which  had  been  enjoined. 
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The  defendants  filed  separate  answers  under  oath|  and, 
each  denied:  (1)  That  they  had  been  in  contempt  or  disre- 
gard  of  the  court's  orders;  (2)  that  the  statements  con^ 
plained  of  constituted  any  violation  of  the  order;  and,  on 
the  argument,  (3)  contended  that  if  the  publication  should 
be  construed  to  amount  to  a  violation  of  the  injunction  they 
could  not  be  punished  therefor,  because  the  court  must  not 
only  possess  jurisdiction  of  the  parties  and  the  subject  mat- 
ter, but  must  have  authority  to  render  the  particular  judg- 
ment. Insisting,  therefore,  that  the  court  could  not  abridge 
the  liberty  of  speech  or  freedom  of  the  press,  the  defend- 
ants claim  that  the  injunction  as  a  whole  was  a  nullity,  and 
that  no  contempt  proceeding  could  be  maintained  for  any 
disobedience  of  any  of  its  provisions,  general  or  special 

If  this  last  proposition  were  sound  it  would  be  unneoes- 
sary  to  go  further  into  an  examination  of  the  case  or  to 
determine  whether  the  defendants  had  in  fact  disobeyed  the 
prohibitions  contained  in  the  injunction.  'Ex  parte  Raw- 
land^  104  U.  S.  612.  But  we  will  not  enter  upon  a  discussion 
of  the  constitutional  question  raised,  for  the  gen^^al  provi- 
sions of  the  injunction  did  not,  in  terms,  [487]  restrain  any 
form  of  publication.  The  defendants'  attack  on  this  part 
of  the  injunction  raises  no  question  as  to  an  abridgment  of 
free  speech,  but  involves  the  power  of  a  court  of  equity  to 
enjoin  the  defendants  from  continuing  a  boycott  which,  l^ 
words  and  signals,  printed  or  spoken,  caused  or  threatened 
irreparable  damage. 

Courts  differ  as  to  what  constitutes  a  boycott  that  may  be 
enjoined.  All  hold  that  there  must  be  a  con^iracy  causing 
irreparable  damage  to  the  business  or  property  of  the  com- 
plainant Some  hold  that  a  boycott  against  the  complain* 
ant,  by  a  combination  of  persons  not  immediately  connected 
with  him  in  business,  can  be  restrained.  Others  hold  that 
the  secondary  boycott  can  be  enjoined,  where  the  conspiracy 
extends  not  only  to  injuring  the  complainant,  but  aeconda* 
rily  coerces  or  attempts  to  coerce  his  eustcnners  to  refrain 
from  dealing  with  him  by  threats  that  unless  they  do  they 
themselves  will  be  boycotted.  Others  hold  that  no.  boycott 
can  be  enjoined  unless  there  are  ac^  of  physical  vicdoioe,  or 
intimidation  caused  by  threats  of  physical  violence. 
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But  whatever  the  requirement  of  the  particular  jurisdic- 
tion, as  to  the  conditions  on  which  the  injunction  against  a 
boycott  may  issue;  when  these  facts  exist,  the  strong  cur- 
rent of  authority  is  that  the  publication  and  use  of  l^ers. 
circulars  and  printed  matter  may  constitute  a  means  where- 
by a  boycott  is  unlawfully  continued,  and  their  use  for  such 
purpose  may  amount  to  a  violation  of  the  order  ctf  injunc- 
tion. Reyndds  v.  Davis^  198  Massachusetts,  300;  Sherry  v. 
Perkins^  147  Massachusetts,  212;  Codmcai  v.  Crocker^  203 
Massachusetts,  160;  Brown  v.  Jacobs^  116  Georgia,  452,  431: 
Gray  v.  CownoU^  91  Minnesote,  171 ;  Lohae  Co.  v.  Fuelle^  216 
Missouri,  421,  472;  Thomas  v.  Railroad  Co.,  62  Fed.  Rep. 
803,  821;  Continental  Co.  v.  Board  of  Underwriters,  67  Fed. 
Rep-  310;  Beck  v.  Teamsters'  TJnicm,  118  Michigan,  627; 
Pratt  Food  Co.  v.  Bird,  148  Michigan,  632;  Barr  v.  Essex, 
63  N.  J.  [4881  Eq.  102.  See  also  Ludwig  v.  Western  Union 
Telegraph  Co.,  216  U.  S.  166;  Bitterman  v.  L.  <fe  N.  R.  R., 
207  U.  S.  206;  Board  of  Trade  v.  Christie,  198  U.  S.  236; 
ScnOy  V.  Bird,  209  U.  S.  489. 

While  the  bill  in  this  case  alleged  that  complainant's  in- 
terstete  business  was  restrained,  no  relief  was  asked  under 
the  provisions  of  the  Sherman  Anti-Trust  Act  But  if  the 
contention  be  sound  tibat  no  court  under  any  circumstances 
can  enjoin  a  boycott  if  spoken  words  or  printed  matter  were 
used  as  one  of  the  instrumentalities  by  which  it  was  made 
effective,  then  it  could  not  do  so,  even  if  interstate  commerce 
was  restrained  by  means  of  a  blacklist,  boycott,  or  printed 
device  to  accomplish  ite  purpose.  And  this,  too,  notwith- 
standing §  4  (act  of  July  2,  1890,  c.  647,  26  Stet.  209)  of 
that  act  provides,  that  where  such  commerce  is  unlawfully 
restrained  it  shall  be  the  duty  of  the  Attorney  General  to 
institute  proceedings  in  equity  to  prevent  and  enjoin  viola- 
tions of  the  statute. 

In  Loewe  v.  Lawlor,  208  U.  S.  274,  the  statute  was  held 
to  apply  to  any  unlawful  combination  resulting  in  restraint 
of  interstate  commerce.  In  that  case  the  damages  sued  for 
were  occasioned  by  acts  which,  among  other  things,  did 
include  the  circulation  of  advertisements.  But  the  prin- 
ciple announced  by  the  court  was  general.    It  tovered  any 
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iUegftl  meads  i^  which  intentote  commerce  is  lestnuned, 
wlii^ber  bj  unlawful  combinations  of  capital^  or  unlawful 
combinations  of  Idior;  and  we  think  also  whether  the  re- 
straint be  oocasianed  by  unlawful  contracts,  trusts,  pooling 
arrangements,  blacklists,  boycotts,  coercion,  threats,  intimi- 
dation, and  whether  these  be  made  effective,  in  whde  or 
in  part,  by  acts,  words,  or  printed  matter. 

The  court'»  protective  satd  restraining  powers  extend  to 
every  device  whereby  property  is  irreparably  damaged  or 
commerce  is  illegally  restrained.  To  hold  that  the  L^^i  i^* 
straint  of  trade  under  the  Sherman  Anti-Trust  Act,  or 
on  general  principles  of  law,  could  be  oijoined,  but  that 
the  means  through  which  the  restraint  was  accomplished 
could  not  be  enjoined  would  be  to  render  the  law  impotent. 

Society  itself  is  an  organization  and  does  not  object  to 
organizations  for  social,  religious,  business,  and  all  legal 
purposes.  The  law,  therefore,  reco^izes  the  right  of  work- 
ingmen  to  unite  and  to  invite  others  to  join  their  ranks^ 
thereby  making  available  the  strength,  iniuence,  and  power 
that  come  from  such  association.  By  virtue  of  this  right, 
powerful  labor  unions  have  beoi  organized. 

But  the  very  fact  that  it  is  lawful  to  form  tiiese  bodies, 
with  multitudes  of  members,  means  that  they  have  th«^y 
acquired  a  vast  power,  in  the  presence  of  which  the  indi- 
vidual may  be  helpless.  This  power,  when  unlawfully  used 
against  one,  cannot  be  met,  except  by  his  purchasing  peace 
at  the  cost  of  subnutting  to  terms  which  involve  the  sacrifice 
of  rights  protected  by  the  Constitution;  or  by  standing 
on  such  rights  and  appealing  to  the  preventive  powers  of 
a  court  of  equity.  When  such  appeal  is  made  it  is  the  duty 
of  government  to  protect  the  one  against  the  meny  as  well 
as  the  many  against  the  one. 

In  the  case  of  an  unlawful  conspiracy,  the  agreement  to 
act  in  concert  when  the  signal  is  published,  gives  the  weivls 
^^  Unfair,"  ^^We  donH  patronise,"  or  similar  expressions, 
a  foree  not  inhering  in  the  words  themselves,  and  therefore 
exceeding  any  possible  right  of  speech  which  a  single  indi- 
vidual might  have.  Under  sui^h  drcumstances  they  becoane 
what  have  been  clJUed  ^^  verba)  .acts,"  and  as  much  subject 
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to  infunction  as  the  use  of  any  otiier  force  when^y  property 
is*  umlawfiilly  damaged.  When  the  &cts  in  such  cases 
warrant  it,  a  court  having  jurisdiction  of  the  parties  and 
subject  matter  has  power  to  grant  an  injunctiotL 

Passing  then  to  the  consideration  of  the  question  as  to 
whether  the  defendants  discbeyed  the  injunction  and  were 
[44AJ  therefore  guilty  of  contempt,  we  are  met  with  the 
objection  that  for  want  of  a  bill  of  exceptions  we  nuist 
treat  the  decree  as  conclusive  as  to  the  fact  of  disobedience, 
and  can  only  examine  the  petition  and  the  finding  to  deter- 
mine whether  one  charges  and  the  other  finds  acts  which 
constitute  a  contempt  of  court.  This  view  was  adopted 
by  the  majority  of  the  Court  ol  Appeals,  whic^  treated  this 
as  a  criminal  proceeding,  refused  to  examine  the  testimony 
and  affirmed  the  judgment  in  analogy  to  the  rule  that  cm  a 
general  verdict  of  guilty  upcm  an  indictment  containing 
several  counts,  some  of  which  were  bad,  the  conviction  would 
not  be  reversed  if  there  was  one  good  count  warranting  the 
judgment. 

That  rule  originated  in  caises  where  the  finding  of  guilt 
was  by  the  jury  while  the  sentence  Was  by  the  judge.  In 
such  cases  the  presumption  is  that  the  judge  ignored  the 
finding  of  the  jury  on  the  bad  counts  and  sentenced  only 
on  those  which  were  sufficient  to  sustain  the  conviction. 

But  there  is  no  room  for  such  presumption  here.  The 
trial  judge  made  no  g^seral  finding  that  the  defendants 
were  guilty.  But  in  one  decree  he  adjudged  that  each  de- 
fendant was  respectively  guilty  of  tdie  nine  independent 
acts  set  out  in  separate  paragraphs  of  the  petition.  Having 
found  that  each  was  guilty  of  these  separate  acts  he  con- 
solidated the  sentence  without  indicating  how  much  of 
the  punishment  was  imposed  for  the  disobedienoe  in  any 
particular  instance.  We  can  not  suppose  that  he  found 
the  defendants  guilty  of  an  act  charged  unless  he  consid- 
ered that  it  amounted  to  a  violation  of  the  injunction.  Nor 
can  we  suppose  that  having  found  them  guilty  of  these  nine 
specific  acts  he  did  not  impose  some  punishment  for  each. 
Instead,  therefore,  of  affirming  the  judgment  if  there  is 
one  good.oount^  it  should  be  i^eveiBed  if  it  should  appear  tfiait 
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the  defendants  have  been  sentenced  on  any  connt  whidi,  in 
law  or  in  fact,  did  not  constitute  a  disobedience  of  the 
injunction. 

[441]  But  in  making  such  investigaticm  it  is  again  in- 
^sted  that  this  is  a  proceeding  at  law  for  criminal  contempt, 
where  the  findings  of  fact  by  the  trial  judge  must  be  treated 
as  conclusive,  and  that  our  investigation  must  be  limited 
solely  to  the  question  wheth^,  as  a  matter  of  law,  the  acts 
of  alleged  disobedience  set  out  in  the  finding  constitute  con- 
tempt of  court. 

This  contention,  <m  the  part  of  the  Bucks  Stove  &  Range 
Company,  prevents  a  consideration  of  the  case  on  its  merits, 
and  makes  it  necessary  to  enter  into  a  discussion  of  ques- 
tions more  or  less  technical,  as  to  whether  this  was  a  pro- 
ceeding in  equity  or  at  law.  Where  results  so  controlling 
depend  upon  proper  classification,  it  becomes  necessary  care- 
fully to  consider  whether  this  was  a  case  at  law  for  criminal 
contempt,  where  ihe  evidence  oould  not  be  examined  for  want 
of  a  bill  of  exceptions;  or  a  case  in  equity  for  civil  contempt, 
where  the  whole  record  may  be  examined  on  appeal  and  a 
proper  decree  entered. 

Contempts  are  neither  wholly  civil  nor  altogether  criminaL 
And  "  it  may  not  always  be  easy  to  classify  a  particular  act 
as  belonging  to  either  one  of  these  two  classes.  It  may  par- 
take of  the  characteristics  of  both."  Bessette  v.  Conkey^  IW 
U.  8.  329.  But  in  either  event,  and  whether  the  proceedings 
be  civil  or  criminal,  there  must  be  an  allegation  that  in  con- 
tempt of  court  the  def^idant  has  disobeyed  the  order  and 
a  prayer  that  he  be  attached  and  punished  therefor.  It  is 
not  the  fact  of  punishment  but  rather  its  character  and 
purpose  that  often  serve  to  distinguish  between  the  two 
classes  of  cases.  If  it  is  for  civil  contempt  the  punishment 
is  remedial  and  for  the  benefit  of  the  complainant.  But  if 
it  is  for  criminal  contempt  the  sentence  is  punitive,  to  vindi- 
cate the  authority  of  the  court.  It  is  true  that  punishment 
by  imprisonment  may  be  remedial  as  well  as  punitive,  and 
many  civil  contempt  proceedings  have  resulted  not  only  in 
the  imposition  of  a  fine,  payable  to  the  complainant,  but  also 
[442]  in  committing  the  defendant  to  prison.    But  impris- 
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oninent  for  civil  contempt  ia  ordered  where  the  defendant 
has  refused  to  do  an  affirmative  act  required  by  the  provi- 
sions of  an  order  which,  either  in  form  or  substance,  was 
mandatory  in  its  character.  Imprisonment  in  such  cases  is 
not  inflicted  as  a  punishment,  but  is  intended  to  be  remedial 
by  coercing  the  defendant  to  do  what  he  had  refused  to  do. 
The  decree  in  such  cases  is  that  the  defendant  stand  com- 
mitted unless  and  until  he  performs  the  affirmative  act  re- 
quired by  the  court's  order. 

For  example:  If  a  defendant  should  refuse  to  pay  ali- 
mony, or  to  surrender  property  ordered  to  be  turned  over 
to  a  receiver,  or  to  make  a  conveyance  required  by  a  decree 
for  specific  performance,  he  could  be  committed  until  he 
complied  with  the  order.  Unless  these  were  special  elements 
of  contumacy,  the  refusal  to  pay  or  to  comply  with  the 
order  is  treated  as  being  rather  in  resistance  to  the  opposite 
party  than  in  contempt  of  the  court.  The  order  for  im* 
prisonment  in  this  class  of  cases,  therefore,  is  not  to  vindi- 
cate the  authority  of  the  law,  but  is  remedial  and  is  intended 
to  coerce  the  defendant  to  do  the  thing  required  by  the  order 
for  the  benefit  of  the  complainant.  If  imprisoned,  as  aptly 
said  in  In  re  Nevitt^  117  Fed.  Rep.  451,  "  he  carries  the  keys 
of  his  prison  in  his  own  pocket."  He  can  end  the  sentence 
and  discharge  himself  at  any  moment  by  doing  what  he 
bad  previously  refused  to  do. 

On  the  other  hand,  if  the  defendant  does  that  which  he 
has  been  commanded  not  to  do,  the  disobedience  is  a  thing 
accomplished.  Imprisonment  cannot  undo  or  remedy  what 
has  been  done  nor  afford  any  compensation  for  the  pecun- 
iary injury  caused  by  the  disobedience.  If  the  sentence  i^ 
limited  to  imprisonment  for  a  definite  period,  the  defendant 
is  furnished  no  key,  and  he  cannot  shorten  the  term  J^y 
promising  not  to  repeat  the  offense.  Such  imprisonment 
operates,  not  as  a  remedy  coercive  in  its  [443]  nature,  but 
8(dely  as  pnhishment  for  the  completed  act  of  disobedience. 

It  is  tone  that  either  form  of  imprisonement  has  also  an 
incidental  effect  For  if  the  case  is  civil  and  the  punishment 
18  purely  remedial,  there  is  also  a  vindication  of  the  court's 
authori^.    On  the  other  hand,  if  the  procesding  is  for 
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eriminal  contempt  and  the  imprisonment  is  solely  pamtiTe, 
to  vindicate  the  authority  of  the  law^  the  complainant  may 
also  derive  some  incidental  benefit  from  the  fact  that  such 
punishment  tends  to  prevent  a  repetition  of  the  disobedi^kce. 
But  such  indirect  consequences  will  not  change  imprison- 
ment which  is  n^erely  coercive  and  remedial,  into  that  which 
is  solely  punitive  in  character,  or  vice  versa. 

The  fact  that  the  purpose  of  the  punishment  could  be 
examined  with  a  view  to  determming  whether  it  was  civil 
(Xt  criminal,  is  recognized  in  Doyle  v.  London  Owirantee 
Co.,  204  U.  S.  599,  605,  607,  where.it  was  said  that  "  While 
it  is  true  that  the  fine  imposed  is  not  made  payable  to  the 
opposite  party,  compliance  with  tbe  order  relieves  from 
pajnnent,.  and  in  that  event  there  is  no  final  judgment  of 
eitiier  fine  or  imprisonment.  *  *  *  The  proceeding  is 
against  a  party,  the  compliance  with  the  order  a  vends  the 
punishmwt,  and  there  is  nothing  in  the  nature  of  a  crimi* 
nal  suit  or  judgment  imposed  for  public  purposes  upon  a 
defendant  in  a  criminal  pnoceeding."  Bessette  v.  C&nkep^ 
194  U.  a.  328;  /n  re  NevUt,  117  Fed.  K^.  448;  Howard  v. 
Durand,  36  Georgia,  359;  PhUlipe  v.  Weieh,  11  Nevada,  1*7. 

The  distinction  between  refusing  to  do  an  act  com- 
manded—remedied by  imprisonment  until  the  party  per- 
forms the  required  act — and  doing  an  act  forbidden,  pun- 
ished by  imprisonment  for  a  definite  term,  is  sound  in 
principle,  and  generally,  if  not  universally,  affords  a  test 
by  which  to  determine  the  character  of  the  punishment 

In  this  case  the  alleged  contempt  did  not  consist  in  the 
defendant's  refusing  to  do  any  aflirmative  act  required 
[444],  but  rather  in  doing  that  which  had  been  prohibited. 
The  only  possible  remedial  relief  for  such  disobedience 
would  have  been  to  impose  a^  fine  for  the  use  of  oompUinant, 
measured  in  some  degree  by  the  peouniafj  injury  caused 
by  the  act  of  disobedience.  Rapalje  on  Contempt,  §§131-*- 
134;  Wdb  v.  Oregon  Co.,  19  Flod.  Bep.  SO;  In  re  Norih 
Bloomfield  Co.,  27  Fed.  Bep,  795;  SaHn  v.  F^^^Hy,  70 
Fed^  Bepi  483. 

But  when  the  court  found  that  the  ^f endants  had  done 
what  the  injunction  prohibited,  and  theoeupon  aenteaoed 
them  to  jail  for  fixed  terms  of  six,  nine,  and  twelve  mooths, 
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BO  rcdief  whateTer  wm  granted'  to  l&e  oomplaiaatfb^  find  the 
Bucks  Stove  &  RangiB  Company  took  nothmg  by  tfaad  decne. 

If  then^  as  the  Court  of  Appeals  correctly  held,  the  8eii>- 
tence  was  whoUy  punitive,  it  could  have  been  properly  iiift^ 
posed  only  in  a  proceeding,  instituted  and  tried  as  for  crimi- 
nal contempt.  The  question  as  to  the  character  of  such  pny- 
ceedings  has  generally  been  raised,  in  the  appellate  court,  to 
determine  whether  t^  case  could  be  i^viewed  by  writ  of 
error  or  on  appeaL  Beseette  v.  Conhey^  194  U.  S.  324.  But 
it  may  invcdve  mudi  more  than  mere  ibatters  of  practice. 
For,  notwithstending  th^  many  elemento  of  similarity  in 
procedure  and  in  punishment,  there  are  some  <Ufierences  be- 
twQta  the  two  classes  ol  proceedings  which  invcdve  substan* 
tial  ri^Kts  and  ecMistitutional  privileges.  Witiumt  deciding 
what  may  be  the  rtile  in  civil  contempt,  it  is  certain  that  in 
proceediiigs  for  criminal  c^tempt  the  defendant  is  pre- 
sumed to  be  innocent,  he  must  be  provedi  to  be  g^lty  b^ond 
a  reasonaUe  doubt,  and  cannot  be  compelled'  to  testify 
against  himself.  Boyd  v.  United  States^  116  U.  S;  *16; 
VfUUd  States  v.  JoMe,  6a  Fed.  Bep.  951;  State  v.  Z%n^,  50 
W.  V».  100;  Kifigv.  Ohio  Ry.^  7  Bisa  529;  BMin  v.  Fo- 
SM»rty^  70  Fed.  Bep.  462,  488;  Drakefard,  v.  Adame^  98 
Georgia,  724 

There  is  another  important  difference*  Prooeedinge  for 
[446]  civil  contempt  are  between  the  original  parties  anid 
are  instituted  and  tried'  as  a  part  of  the  main  cause.  But<  on 
the  other  handy  proceedings  at  law  for  criminri  oobtempli 
are  between  the  pidblic  and  tiie  defendant^  and  are*  not*  a 
part  of  the  original  cause;  The  Court  of  Appeals  recognin^ 
ifig  this  difference  hddihat  this  wasi  vtab  »  part  of  the  equity 
cause  of  the  Bucks  Stoved  R^mffe  Company  v.  The  Amer^ 
icon  Federation  ^  Labor  et  ol.,  and  said  that:  '^The  orders 
finding  the  defendante  guilty' of  contempt  was  not  an  inter*" 
locutory  order  in  the  injunction  ptoeeedings.  It  was  in  & 
aqmrale  action,  oHe  pei^oBal  to  the  dafendaoxti^  with  Ihe 
defendante  on  one  side  add  the  coilrt  vindicating^  ite^autfaorr 
it^ontfieother,^ 

la  this  view  wercan  not  ooncuri    We^find  nbtfasKhg^in  the 
neoOrd iadicitingrthat tlds^ waea >proeeediiig  with jthe  couHi 
or,  more  properly,  the  Government,  on  one  side  and*the 
96825*— TQL  4—17 60 
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defendants  on  the  otiier.  On  the  oontrftry,  the  contempt 
proceedings  Were  instituted,  entitled,  tried,  and  up  to  the 
moment  of  sentacioe  treated  as  a  part  of  the  original  cause 
in  equity.  The  Bucks  Stove  &  Range  Cknnpany  was  not 
only  the  nominal  but  the  actual  party  on  the  one  side,  with 
the  defendants  on  the  other.  The  Bucks  Stove  Company 
acted  throughout  as  complainant  in  charge  of  the  litigation. 
As  such  and  through  its  counsel,  acting  in  its  name,  it  made 
consents,  waivers,  and  stipulations  only  prop^  on  the  theory 
that  it  was  proceeding  in  its  own  right  in  an  equity  cause, 
and  not  as  a  representative  of  the  United  States,  prosecuting 
a  case  of  criminal  oont^npt.  It  appears  here  also  as  the  sole 
party  in  opposition  to  the  defendants;  and  its  coimsel,  in 
its  name,  have  filed  briefs  and  made  arguments  in  this  court 
in  favoring  affirmance  of  the  judgm^t  of  the  court  bdow. 

But,  as  the  Court  of  Appeals  distinctly  held  that  this  was 
not  a  part  of  the  equity  cause,  it  will  be  proper  to  set  out  in 
some  d^)ail  the  facts  on  this  subject  as  they  appear  in  the 
recced. 

[446}  In  the  first  place  the  petition  was  not  entitled 
"  UnUed  States  v.  Samuel  Gompers^  et  dlJ^  or  ^  Inre  Sofivuel 
Gompers^  et  al.^^  as  would  have  been  proper,  and  according 
to  some  decisions  necessary,  if. the  proceedings  had  been 
at  law  for  criminal  contempt  This  is  not  a  mere  matter 
of  form,  for  manifestly  every  citizen,  however  unlearned 
in  the  law,  by  a  mere  inspection  ot  the  papers  in  contempt 
proceedings  ought  to  be  able  to  see  whether  it  was  instituted 
for  private  litigation  or  for  public  prosecution,  whether  it 
sought  to  benefit  the  complainant  or  vindicate  the  court\i 
authority.  He  should  not  be  left  m  doubt  as  to  whether 
relief  or  punishment  was  the  object  in  view.  He 'is  not  only 
entitled  to  he  infoiteed  of  the  nature  of  tbe  charge  against 
him,  but  to  know  that  it  is  a  charge  and  not  a  suit  United 
SUx^a  V.  Cf^ikalutnki  92  U.  S.  542,  550. 

Inasmuch,  therefore,  aB  proceedings  for  civil  contempt 
are  at  part  of  the  original  cause,  the  weight  of  authority  is 
to  the  effect  that  they  should  be  entitled  therein.  But  the 
practice  has  hitherto  been  so  unsettled  in  this  respect  that 
we  do  not  now  treat  it  ae  controlling,  but  only  as  a  fut 
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to  be  considered  along  with  others  as  was  done  in  Worden  v. 
SearUy  121  U.  S.  25,  in  determining  a  similar  question. 
Thus  considering  it  we  find  that  the  petition  instituting 
the  contempt  proceeding  was  entitled  in  the  main  cause 
"  Bucks  Stove  ds  Range  Company^  plainUfj  v.  The  Ameri- 
can Federation  of  Ldbor^  et  al.^  defendants.  No.  27^05, 
Equity, ^^  and  that  the  answers  of  the  defendants,  every  re- 
port by  the  examiner  in  chancery,  every  deposition,  motion 
and  stipulation,  every  order — including  the  final  decree  ani 
the  amended  decree,  were  all  uniformly  entitled  in  the  equity 
cause.  Xot  only  the  pleadings  in  the  original  cause  but  all 
the  testimony,  oral  and  written,  was,  by  reference  in  the 
petition,  made  a  part  of  the  contempt  proceedings.  The 
trial  judge  quoted  largely  from  this  oral  testimony  thus 
introduced  in  bulk,  and  the  severity  [447  J  and  character 
of  the  sentence  indicate  that  he  was  largely  influenced  by 
this  evidence  which  disclosed  the  great  damage  done  to 
the  complainant's  business  by  the  boycott  before  the  injunc 
tion  issued. 

It  is  argued  the  defendants'  answers  concluded  with  a 
statement  that  as  questions  of  criminal  and  quasi-criminal 
intent  were  involved,  a  jury  was  better  qualified  to  pass  on 
the  issues  than  a  judge,  and  in  the  event  he  ^ould  be  of 
opinion  that  the  charges  had  not  been  sworn  away,  they 
moved  that  issues  of  fact  &ould  be  framed  and  submitted 
to  a  jury.  Such  a  motion  was  not  inconsistent  with  the 
theory  that  this  was  a  proceeding  for  civil  contempt  in 
equity,  but  was  in  strict  accord  with  the  practice  under 
which  questions  of  fact  may  be  referred  by  the  chancellor 
to  a  jury  for  determination. 

In  proceedings  for  civil  contempt  the  complainant,  if  suc- 
cessful, is  entitled  to  costs.  Bapalje  on  (>)ntempt,  §  192. 
And  evidently  on  the  theory  that  this  was  a  civil  proceed- 
ing and  to  be  governed  by  the  rules  applicable  to  an  equity 
cause,  the  Bucks  Stove  ft  Bange  Goinpany  moved  the  court 
to  amend  the  decree  so  as  to  award  to  it  ^4t8  co6t&^  After 
argument  by  solicitors  for  both  parties,  tlie  motion  was 
granted^  and  the  court  adjudged  that  the  complainant  do 
recov^  against  ithe  defendants  its  costs  in  said  contempt 
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proceeding*  This  ruling  was  no  doubt  correct,  as  this  was 
a  civil  casQ,  but  could  not  have  been  granted  in  a  proceeding 
for  criminal  contempt^  where  costs  are  not  usually  imposed 
in  i^ddition  to  the  imprisonment  Where  they  are  awarded 
th^  go  to  th0  Grovemment,  for  the  use  of  its  officers,  as  held 
by  Justice  Miller,  on  circuit.  Durant  v.  Washington  County^ 
4  Woolw,  297. 

In  another  most  important  particular  the  parties  clearly 
indicated  that  they  regarded  this  as  a  civil  proceeding.  The 
complainant  made  each  of  the  defendants  a  witness  for  the 
OHnpany,  and,  as  such,  each  was  required  to  tes  [448]  tify 
against  himself — a  thing  that  most  likely  would  not  have 
been  done,  or  suffered,  if  either  party  had  regarded  this  as  a 
proceeding  at  law  for  criminal  contempt — ^because  the  pro- 
vision of  the  Constitution  that  ^^  no  person  ^all  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself^  is 
applicable,  not  only  to  crimes,  but  also  to  quasi-criminal  and 
peixal  proceeding&    Boyd  v.  United  Statea^  116  U.  S.  616. 

Both  on  account  of  the  distinct  ruling  to  the  ccmtrary 
by  the  Court  of  Appeals,  and  the  importance  of  t^e  re- 
sults flowing  from  a  proper  classification,  we  have  with 
some  detail  discussed  the  facts  appearing  in  the  record, 
lowing  that  both  parties  treated  this  as  a  proceeding  which 
was  a  part  of  the  original  equity  cause.  In  case  of  doubt 
this  might  of  itself  justify  a  determination  of  the  ques- 
tion in  accordance  with  the  mutual  understanding  of  the 
parties^  and  the  procedure  adopted  by  them.  But  there  is 
another  and  controlling  fact,  found  in  the  brief  but  suffi- 
cient prayer,  wi^  which  the  petition  concludes.  We  have 
already  shown  that  in  both  classes  of  cases  there  must  be 
all^ation  and  proof  that  the  defendant  was  guilty  of  con- 
tempt, and  a,  prayer  that  he  be  punished.  The  classifica- 
tion tbeii  d^ends  upon  the  question  as  to  whether  the  pun- 
ishment is  punitive,  in  vindication  of  the  court's  authority, 
or  whether  it  is  remedial  by  way  of  a  coercive  imprisonment, 
or^  e  compensatQi7  fine  playable  to  the  complainant.  Bear- 
iivg  these  di^tin<^ons  in  mind,  the  prayer  of  the  petition  is 
ai0iifiofMit  and^  determinativei  After  setting  out  in  detail 
t^^^^K^^jof  taUi^gcd  disobedience,  the  petition  closes  with  the 
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foUorwing  prayers:  (1)  ^That  the  defendants  slio%  cause 
why  they  shonld  not  be  adjudged  in  contempt  of  court  and 
be  punished  for  the  same,"  and  (2)  ^that  petitioner  may 
have  such  other  and  further  relief  as  the  nature  of  its  case 
may  require." 

"  Its  case  " — not  the  GoTernment's  case.  *'  That  petitioner 
may  have  relief  " — ^not  that  the  court's  authority  (449]  may 
be  vindicated.  The  Bucks  Stove  &  Range  Company  was 
not  asserting  the  rights  of  the  public,  but  seeking  '^such 
other  and  further  relief  as  the  nature  of  its  case  may  re- 
quire." If  it  had  asked  that  the  defendants  be  forced  to 
pay  a  fine  to  the  Government,  or  be  punished  by  confinement 
in  jail,  there  could  have  been  no  doubt  that  punishment 
pure  and  simple  was  sought. 

On  the  other  hand,  if  it  had  prayed  that  the  court  impose 
a  fine  payable  to  the  Bucks  Stove  &  Range  Company,  the 
language  would  have  left  no  doubt  that  remedial  punish- 
ment was  sought.  It  is  not  different  in  principle  if,  instead 
of  praying  specifically  for  a  fine  payable  to  itfiielf,  it  a^s 
generally  for  "  such  relief  as  the  nature  of  its  case  may  re- 
quire." In  either  event  such  a  prayer  was  appropriate 
to  a  civil  proceeding,  and  under  it  the  court  could  have 
granted  that  form  of  relief  to  which  the  petitioner  was 
entitled.  But  as  the  act  of  disobedience  consisted  not  in 
refusing  to  do  what  had  been  ordered,  but  in  doing  what  had 
been  prohibited  by  the  injunction,  there  could  be  no  coercive 
imprisonment,  and  therefore  the  only  relief,  if  any,  which 
"  the  nature  of  petitioner's  case  "  admitted,  was  the  imposi- 
tion of  a  fine  payable  to  the  Bucks  Stove  &  Range  Coinpany. 

There  was  therefore  a  departure — a  variance  between  thfef 
procedure  adopted  and  the  punishment  imposed,  when,  in 
answer  to  a  prayer  for  remedial  rehef,  in  the  equity  cause, 
the  court  imposed  a  punitive  sentence  appropriate  only  to 
a  proceeding  at  law  for  criminal  contempt.  The  resnH  was 
as  fundamentally  erroneous  as  if  in  an  liction  of  ^^^1.  v.  B. 
for  assault  and  battery,"  the  judgment  entered  had  been 
that  the  defendant  be  confined  in  pHson  for  twelve  months. 

If  then  this  sentence  for  Crhninal  contempt  was  erroiie- 
oudy  entered  in  a  proceeding  which  was  a  part  of  thd 
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equity  cause,  it  would  be  necessary  to  set  aside  the  order 
of  imprisonment,  examine  the  testimony  and  thereupon 
[450]  make  such  decree  as  was  proper,  according  to  the 
practice  in  equity  causes  on  appeal.  And,  if  upon  the  ex- 
amination of  the  record  it  should  appear  that  the  defendants 
were  in  fact  and  in  law  guilty  of  the  contempt  charged, 
there  could  be  no  more  important  duty  than  to  render  such 
a  decree  as  would  serve  to  vindicate  the  jurisdiction  and 
authority  of  courts  to  enforce  orders  and  to  punish  acts  of 
disobedience.  For  while  it  is  sparingly  to  be  used,  yet  the 
power  of  courts  to  punish  for  contempts,  is  a  necessary 
and  integral  part  of  the  independence  of  the  judiciary, 
and  is  absolutely  essential  to  the  performance  of  the  duties 
imposed  on  them  by  law.  Without  it  they  are  mere  boards 
of  arbitration  whose  judgments  and  decrees  would  be  only 
advisory. 

If  a  party  can  make  himself  a  judge  of  the  validity  of 
orders  which  have  been  issued,  and  by  his  own  act  of  disobe- 
dience set  them  aside,  then  are  the  courts  impotent,  and  what 
the  Constitution  now  fittingly  calls  the  ^  judicial  power  of 
the  United  States  "  would  be  a  mere  mockery. 

This  power  "  has  been  uniformly  held  to  be  necessary  to 
the  protection  of  the  court  from  insults  and  oppressions 
while  in  the  ordinary  exercise  of  its  duties,  and  to  enable 
it  to  enforce  its  judgments  and  orders  necessary  to  the  due 
administration  of  law  and  the  protection  of  the  rights  of 
suitors."    Bessette  v.  Conkey,  194  U.  S.  324,  338. 

There  has  been  g^ieral  recognition  of  the  fact  that  the 
courts  are  clothed  with  this  power  and  must  be  authorized 
to  exercise  it  without  referring  the  issues  of  fact  or  law  to 
another  tribunal  or  to  a  jury  in  the  same  tribunal.  For  if 
there  was  no  such  authority  in  the  first  instance  there  would 
be  no  power  to  enforce  its  orders  if  they  were  disregarded  in 
such  independent  investigation.  Without  authority  to  act 
promptly  and  independently  the  courts  could  not  administer 
public  justice  or  enforce  the  rights  of  private  litigants. 
Bessette  v.  ConJcey^  194  U.  S.  337. 

Congress,  in  recognition  of  the  necessity  of  the  case,  has 
[461]  also  declared  (Bev.  Stat.,  §  725)  that  the  courts  of  the 
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United  States  ^  shall  have  power  to  punish  bj  fine  or  im- 
prisonment contempts  of  their  authority  *  *  *"  in- 
cluding "  disobedience  *  *  *  by  any  party  to  any  law- 
ful order  *  ♦  *  of  the  said  courts.**  But  the  Tery 
amplitude  of  the  power  is  a  warning  to  use  it  with  discre- 
tion, and  a  command  never  to  eitert  it  where  it  is  not  neces- 
sary or  proper.  For  that  reascm  we  can  proceed  no  further 
in  this  case,  because  it  is  both  unnecessary  and  improper  to 
make  any  decree  in  this  contempt  proceeding. 

For  on  the  hearing  of  the  appeal  and  cross  appeal  in  the 
original  cause  in  which  the  injunction  was  issued,  it  ap- 
peared from  the  statement  of  counsel  in  open  court  that 
there  had  been  a  complete  settlement  of  all  matters  involved 
in  the  case  of  Bucks  Stove  &  Range  Company  v.  The  Amer- 
ican Federation  of  Labor  et  al.  This  court  therefore  de- 
clined to  further  consider  the  case,  which  had  become  moot, 
and  those  two  appeals  were  dismissed.  219  U.  S.  581. 
When  the  main  case  was  settled,  every  proceeding  which 
was  dependent  on  it,  or  a  part  of  it,  was  also  necessarily  set- 
tled—of course  without  prejudice  to  the  power  and  right  of 
the  court  to  punish  tor  contempt  by  proper  proceedings. 
Worden  v.  Searls^  121  U.  S.  27.  If  this  had  been  a  sepa- 
rate and  independent  proceeding  at  law  for  criminal  con- 
tempt, to  vindicate  the  authority  of  the  court,  with  the  pub- 
lic on  one  side  and  the  defendants  on  the  other,  it  could  not, 
in  any  way,  have  been  affected  by  any  settlement  which  the 
parties  to  the  equity  cause  made  in  tiieir  private  litigation. 

But.  as  we  have  shown,  this  was  a  proceeding  in  equity 
for  civil  contempt  where  the  only  remedial  relief  possible 
was  a  fine  payable  to  the  complainant.  The  company  prayed 
"  for  such  relief  as  the  nature  of  its  case  may  require,"  and 
when  the  main  cause  was  terminated  by  a  settlement  of  all 
differences  between  the  parties,  the  complainant  did  not  re- 
quire and  was  not  entitled  to  any  [462]  compensation  or 
relief  of  any  other  character.  The  present  proceeding  nec- 
essarily ended  with  the  settlement  of  the  main  cause  of 
which  it  is  a  part.  Bessette  v.  Conkey^  194  U.  S.  328,  883; 
.  Worden  v.  Searls,  121  U.  S.  27;  State  v.  Nathans,  49  S.  Car. 

207.  The  criminal  sentences  imposed  in  the  civil  case,  there- 
fore, should  be  set  aside. 
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T^  judgvoent  of  tii#  Court  of  Appeals  is  revw^ed,  and 
^be  CBse  remanded  witibi  dire^oas  to  i^verae  the  judj^^^t 
of  th^  Supres^  Co^rt  of  the  District  of  Columbia  and  re- 
mwd  |bbe  oa^  to  that  coMrt  wi^  direction  l^t  the  oon- 
tm^t  proeeedings  instituted  by  th^  Buoka  Stove  &  Bange 
Company  be  diamiased,  but  without  psejudice  to  the  power 
ajpil  right  of  ,^  Supreme  Co«irt  of  the  District  of  Columbia 
tp  ei|n^  by  a  {M^per  proceeding,  contempt,  if  any,  oom- 
mitted  against  it^ 

Bieveraed. 


GOMPERS  V.  UNITED  STATES .• 

ERROR  TO,  A?PEAL  FROM  AND  OK  PETmON   FOR  CERTIORARI  TO 
THE  COURT  OF  APPEALS  OP  THE  DISTRICT  OP  COLUMBIA. 

Nof.  e^,  574.  Argued  January  7,  8,  1914;  restored  to  docket  for 
reergumeat  April  6,  1914;  reargued  AprU  20,  21,  1914.— Decided 
May  11, 1914. 

[283  U.  S.  604.] 

Wbile  this  court  cannot  review  by  appeal  or  writ  of  error  a  Judg- 
ment of  tbe  Oonrt  of  Appeals  of  tke  District  of  Oolumbia  punishing 
far  contenq^  it  nuay  grai^t  a  writ  of  cevtierari  to  review  tbe  same. 

Wher^  two  parties  petition  for  writ9  of  certiorari  to  review  the  same 
judigment,  but  the  entire  matter  can  be  disposed  of  on  one  petition, 
the  other  will  be  denied.* 

Where  the  statute  of  limitattons  was  pleaded,  and,  after  a  decision 
that  it  was  inapvUcable,  one  general  exception  was  presenlBd  on 
hto  b^Milf  in  thi^  regard,  the  rights  of  the  defendant  are  suffi- 
ciently preserved. 

[606]  The  provision  in  ^ev.  Stat.,  1 1044,  that  no  person  shall  be 
prosecuted  for  an  offense  not  capital  unless  the  Indictment  is  found 
or  information  instituted  within  three  years  after  commission  of 
the  offense  applies  to  acts  of  contempt  not  committed  in  the  presence 
of  tke  oonrt 

Provisions  of  the  Constltvtion  of  ^e  United  States  ace  not  mathe- 
matical formulas  having  their  essence  in  their  form,  but  are  organic 
living  institutions  transplanted  from  English  soil.  Their  signifi- 
cance is  not  to  be  gathered  simply  from  the  words  and  a  dictionary 
but  by  considering  their  origin  and  the  line  of  their  growth. 

•  For  civil  Qpn^mpt  proceedings  (221  U.  S.  418),  see  ante,  ^age  760. 

*  Syllabus  copyrighted,  1914,  by  The  Banks  Law  Publishing  Gom- 
pany. 
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Contcmpta  are  none  the  ten  dflensea  because  trial'  by  jnty  does  net 
^rtend  to  thefii  as  a  mattetr  of  constitDtlonal  right. 

The  substantive  portion  oif  I  1044,  Rev.  Stat,  is  that  no  person  shall 
be  tried  fbr  any  offense  not  capital  except  within  the  specified 
time,  and  the  reference  to  form  of  procedure  by  Indictment  or 
information  does  not  take  contempts  out  of  the  statute  because  the 
proeedure  is  by  ether  methods  than  iadictrnwit  or  information. 

Ottore,  whether  an  indictment  will  lie  for  a  contempt  of  a  court  of 
the  United  States. 

In  dealing  with  the  punishment  of  crime,  some  rule  as  to  limitations 
should  be  laid  down,  if  not  by  Congress,  by  this  court 

As  the  power  to  punish  for  contempt  has  some  limit,  this  court  re- 
gards that  limit  to  liave  been  established  as  three  years  by  the 
policy  of  the  law,  if  not  by  statute,  by  analogy,  ililams  t.  V^oo^, 
2  Cranch,  386. 

40  App.  D.  C.  203,  reversed. 

[68  L.  Ed.  1116.«1 

[Appeal — ^Mode  of  Review — Appeal  ob  Ebbor. — ^A  Judgment  <^  fine  or 
imprisonment  in  proceedings  for  an  alleged  criminal  contempt  of 
an  injunction  is  not  reviewable  by  appeal. 

For  other  cases,  see  Appeal  and  Error,  II  b.  in  Digest  Sup.  Ct 
1806. 

Bbbob  to  District  of  CkkLUMBiA  C!oubt  of  Appeals — Cbimiiial  Oqn- 
TsiiPT. — ^A  writ  of  error  will  not  lie  from  the  Federal  Supreme 
Court  to  the  District  of  Columbia  Court  of  Appeals  to  review  a 
ludgment  rendered  on  an  appeal  from  the  Supreme  Court  of  the 
District  in  proceedings  to  punish  the  alleged  criminal  contempt  of 
an  injunction. 

For  other  cases^  see  Appeal  and  Error,  1075-1081,  in  Digest  Sup. 
Ct.  1908. 

LnciTATioN  OF  Actions — ^When  Statute  Begins  to  Run — Criminal 
CoNTEicrr.— The  running  of  the  three  years*  limitation  prescribed 
toir  U.  &  Rev,  Stat  1 1044,  U.  S.  Oomp.  9«at  1901,  p.  725,  for  crimt- 
nal  prosecutions  against  proceedings  to  punish  criaiinal  contempta 
of  a  decree  enjoining  the  continuance  of  a  boycott  was  not  post- 
poned until  such  boycott  was  abandoned,  but  such  statute  began  to 
run  as  respects  each  specific  act  charged  as  a  substantive  offense 
in  disobedience  of  the  injunction  upon  the  date  of  the  commission 
of  such  act 

For  other  cases,  see  Limitation  of  Actions,  II,  in  Digest  Sup.  Ct 
1008. 

•  The  paraj^aphs  following,  in  brackets,  comprise  the  syllabus  of  the 
case  as  reported  in  volume  58,  page  1115,  Lawyers'  Edition,  of  the 
Supreme  Court  Reports.  Syllabus  copjrrighted,  1913,  1914,  by  The 
Lawyers  Co-operative  Publishing  Company. 
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LnciTATiQif  OF  Actions — GBnoiiAL  Cobttsicpt. — Oriminal  contampts 
are  none  the  less  crimes  within  the  meaning  of  U.  S.  Rev.  Stat 
§  1044»  U.  S.  Comp.  Stat.  1901,  p.  725,  prescribing  a  three  years' 
limitation  for  criminal  prosecutions,  because  the  constitutional  right 
of  trial  by  Jury  in  criminal  eases  does  not  extend  to  such  con- 
tempts. 

For  other  cases,  see  Limitation  of  Actions,  III  1,  in  Digest  Sop. 
Ct  1908. 
Limitation  of  Actions — Criminal  Contempt. — ^Proceedings  to  punish 
acts  not  committed  in  the  presence  of  the  court  as  criminal  con- 
tempts of  an  injunction  previously  granted  are  none  the  less  gov- 
erned by  the  three  years*  llmitotions  of  U.  S.  Rev.  Stat  §  1044, 
U.  S.  Comp.  Stat.  1901,  p.  725,  which  provides  that  "  no  person  shall 
be  prosecuted,  tried,  or  punished  for  any  offense  not  capital  •  •  • 
unless  the  indictment  is  found  or  the  information  is  instituted 
within  three  years  next  after  such  offense  shall  have  been  com- 
mitted," because  such  contempt  proceedings  may  not  be  instituted 
.  by  an  indictment  or  information. 

For  other  cases,  see  Limitation  of  Actions,  III  1,  in  Digest  Sup. 
Ct.  1908. 
Limitation  op  Actions — Criminal  Contempt. — ^The  Federal  Supreme 
Court  would  prescribe  by  analogy  a  three  years'  limitation  for  pro- 
ceedings to  punish  past  acts  not  committed  in  the  presence  of  the 
court  as  criminal  contempts  of  an  Injunction  previously  granted  if 
the  case  were  not  covered  by  the  provisions  of  U,  S.  Rev.  Stat 
I  1044,  U.  S.  Comp.  Stat.  1901,  p.  725,  that  "no  person  shall  be 
prosecuted,  tried,  or  punished  for  any  offense  not  capital  ♦  ♦  • 
unless  the  indictment  is  found  or  the  information  is  Instituted 
within  three  years  next  after  such  offense  shall  have  been  com- 
mitted."] 

For  other  cases,  see  Limitation  of  Actions,  III  1,  In  Digest  Sup. 
Ct.  1908.] 

The  facts,  which  involve  the  construction  of  §  1044,  Bev. 
Stat.,  and  its  application  to  past  acts  of  contempt,  are  stated 
in  the  opinion. 

Mr.  Alton  B.  Parker  and  Mr.  Jackson  H.  Ralston^  with 
whom  Mr.  William  E.  Richardson  was  on  the  brief,  for 
plaintiffs  in  error  and  appellants. 

Mr.  J.  J.  Darlington  and  Mr.  Daniel  Davenport^  with 
whom  Mr.  James  M.  Beck  was  on  the  brief,  for  the  United 
States. 
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Mr.  Justice  Holhes  delivered  the  opinion  of  the  court. 

These  are  proceedings  for  alleged  criminal  contempts  in 
the  matter  that  was  before  this  court  in  Gompers  v.  Bucks 
1606]  Stove  <&  Range  Co.,  221  U.  S.  418.  In  that  case  the 
proceedings  instituted  by  the  Bucks  Stove  &  Range  Com- 
pany to  punish  the  petitioners  were  ordered  to  be  dismissed, 
but  without  prejudice  to  the  power  of  the  Supreme  Court 
of  the  District  to  punish  contempt,  if  any,  committed  against 
it  The  decision  was  rendered  on  May  15, 1911,  and  the  neict 
day  the  Supreme  Court  of  the  District  appointed  a  com- 
mittee to  inquire  whether  there  was  reasonable  cause  to  be- 
lieve the  plaintiffs  in  error  guilty,  in  wilfully  violating  an 
injunctioni  issued  by  that  court  on  December  18,  1907,  and, 
if  yea,  to  present  and  prosecute  charges  to  that  effect.  The 
inquiry  was  directed  solely  with  a  view  to  pimishment  for 
past  acts,  not  to  secure  obedience  for  the  future;  and  to  avoid 
repetition  it  will  be  understood  that  all  that  we  have  to  say 
concerns  proceedings  of  this  sort  only,  and  further,  only 
proceedings  for  such  contempt  not  committed  in  the  pres- 
ence of  the  court. 

The  committee,  on  June  26,  1911,  reported  and  charged 
that  the  parties  severally  were  guilty  of  specified  acts  in 
violation  of  the  injunction,  being  the  same  acts  of  which 
they  had  been  found  guilty  by  the  Supreme  Court  in  the 
former  case.  Rules  to  show  cause  were  issued  on  the  same 
day.  The  defendants  pleaded  the  Statute  of  Limitations, 
Rev.  Stat,  §  1044,  as  to  most  of  the  charges,  and  not 
guilty.  There  was  a  trial,  the  Statute  of  Limitations  was 
held  inapplicable  and  the  defendants  were  found  guilty  and 
sentenced  to  imprisonment  for  terms  of  different  lengths, 
subject  to  exceptions  which  by  agreement  were  embodied  in 
a  single  bill.  The  Court  of  Appeals  reduced  the  sentences 
to  imprisonment  for  thirty  days  in  the  case  of  Gompers  and 
fines  of  $500  for  each  of  the  other  two.  40  App.  D.  C.  293. 
The  defendants  brought  a  writ  of  error  and  an  appeal  to 
this  court  and  also  petitioned  for  a  writ  of  certiorari.  Of 
course  an  appeal  does  not  lie,  nor  does  a  writ  of  error,  but 
the  writ  of  certiorari  is  granted.  [607]  The  judges  of  the 
Supreme  Court  also  petitioned  for  a  writ  of  certiorari,  but 
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as  the  case  will  be  disposed  of  on  ihe  first  meotioiied  peti- 
tion, the  other  will  be  denied. 

The  injunction,  subsequently  held  too  broad,  not  only  for- 
bade the  defendants  to  combine  to  obstruct  the  business  of 
the  Bucks  Stove  &  Range  Company,  or  to  declare  or  threaten 
any  boycott  against  it  (such  a  bqycott  already  having  been 
declared),  but  also  to  publish  any  statement  calling  atten- 
tion of  any  body  to  any  such  boycott,  or  any  statement  of 
like  effect,  tending  to  any  injury  of  the  Company's  business. 
This  decree,  although  made  on  December  18,  did  not  become 
operative  until  December  23,  1907.  Before  going  to  the 
Court  of  Appeals  the  injunction  in  substantially  the  same 
form  was  made  permanent  on  March  23.  1908.  It  may  be 
assumed  for  the  purposes  of  our  decision  that  the  evidence 
not  only  warranted  but  required  a  finding  that  the  defend- 
ants were  guilty  of  some  at  least  of  the  violations  of  this 
decree  that  were  charged  against  them,  and  so  we  come  at 
once  to  consider  the  Statute  of  Limitations,  which  is  their 
only  real  defence.  A  preliminary  objection  was  urged,  to 
be  sure,  that  the  question  of  the  validity  of  that  defence  was 
not  reserved,  but  there  is  nothing  in  it.  The  bar  was 
pleaded,  there  was  a  motion  to  dismiss  on  that  ground  for 
want  of  a  replication,  there  was  a  decision  that  the  statute 
did  not  apply  to  contempts,  and  the  counsel  for  the  plain- 
tiffs in  error  stated  at  the  trial  that  there  was  one  general 
exception  presented  on  their  behalf  with  regard  to  that.  We 
can  not  doubt  that  it  was  perfectly  understood,  or  that  the 
record  shows,  that  the  plaintiffs  in  error  preserved  all  their 
rights. 

The  statute  provides  that  "  no  person  shall  be  prosecuted, 
tried,  or  punished  for  any  offense,  not  capital,  except 
*  *  *,  unless  the  indictment  is  found,  or  the  informa- 
tion is  instituted  within  three  years  next  after  such  offense 
shall  have  been  committed."  Rev.  Stat.,  §  1044.  Act  of 
AprU  13,  1876,  c  56,  19  Stat.,  32.  The  plaintiffs  m  [608] 
error  treat  these  proceedings  as  having  begun  on  May  16, 
1911,  when  the  Supreme  Court  directed  an  inquiry.  They 
certainly  did  not  begin  before  that  date;  so  that,  if  the 
statute  applies,  contempts  prior  to  May  16,  1908,  would  be 
barred.    It  is  argued  with  force  that  the  inquiry  was  directed 
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only  to  breadnes  of  the  preliminary  injunction,  which  ex* 
piled  by  its  own  terms  upon  the  making  of  the  &ial  decree 
on  March  23,  1908,  and  that  therefose  ever3rthing  legiti- 
mately before  the  court  happened  more  than  three  years 
before.  But  as  the  rq>ort  mentioned  the  final  decree  and 
charged  a  few  acts  later  than  March  23,  though  mostly 
raUier  unimportant,  and  as  the  order  to  sbow  cause  referred 
to  a  violation  of  the  injunctions,  in  the  plural,  it  perhaps 
would  savor  of  a  technicality  that  we  ^ould  be  loath  to 
apply  on  either  side,  if  we  did  not  deal  with  all  that  is 
charged. 

The  charges  against  Oompers  are:  1,  hurrying  the  pub- 
lication of  the  January  number  of  the  American  Federa- 
tionist  and  distributing  many  copies  after  the  injunction 
was  known  and  before  it  went  into  effect,  in  which  number 
the  Bucks  Stove  &  Bangs  Company  was  included  in  the 
''We  don't  patronize"  list;  2,  circulating  other  copies  in 
January,  1908 ;  8,  on  and  after  December  28,  1907,  circulat- 
ing another  document  to  the  like  effect  with  comments,  some 
of  which  were  lawful  criticism,  but  others  of  which  suggest- 
ed that  the  injunction  left  the  members  of  labor  organiza- 
tions free  to  continue  their  boycott;  4,  publishing  in  Feb- 
ruary, 1908,  a  copy  of  the  decree  with  the  suggestion  that 
those  who  vicdated  the  injunction  outside  of  the  District 
could  not  be  punished  unless  they  came  within  it ;  5,  in  Janu- 
ary and  February,  1908,  publidiing  in  conjunction  with  the 
other  defendants  a  paper  appealing  for  financiid  aid,  o(»n-> 
menting  on  the  injunction  as  invading  the  liberty  of  1^ 
press  and  free  speech  and  reprinting  the  before-mentioned 
comments  and  suggestions;  6,  in  March,  190^,  again  suggest- 
ing that  no  law  compelled  the  purchase  [609]  of  a  Bu(^ 
stove;  7,  in  April,  1908,  after  the  final  decree,  reiterating 
the  same  suggestion  in  the  American  Federationist ;  8,  in 
April,  1908,  repeating  similar  suggestions  by  transparent 
innuendo  in  a  public  address;  9,  again  repeating  them  in 
another:  address,  on  or  about  Magr  1;  10,  and  again  in  tbe 
July  issne  of  the  Aaiericatn  Federationist;  U,  pufaiishiQgi  in 
the  Sef^iem\m  Federationist  aa  editorial  characterizing  the 
injupqtioQ  ap  an  invawMI  of  constitutional  fsa^doim  (whick 
hardly  seems  to  exceed  lawful  comment  unless  on  the  ground 
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that  the  case  was  not  finished,  although  mistaken  in  its 
law) ;  12,  in  a  report  published  after  September  9, 1908,  say- 
ing that  if  the  Executive  Council  of  the  Federation  of 
Labor  obeyed  the  injunction  they  could  not  report  the  state 
of  the  case  to  the  Denver  conventicm,  and  that  they  did  not 
see  how  they  could  refuse  to  give  an  account  of  their  doings; 
13,  on  September  29,  1908,  saying  in  a  public  address  thtit 
the  injunction  forbade  him  to  discuss  the  case,  but  that  he 
must  (seemingly  not  going  beyond  that  declaration) ;  14,  on 
October  26, 1908,  recurring  in  a  single  phrase  in  an  address 
to  his  old  suggestion  that  no  law  compelled  his  hearers  to 
buy  a  Bucks  stove;  15,  in  November,  1908,  in  an  address 
which  he  caused  to  be  published  in  the  Federationist  in 
January,  1909,  again  referring  to  the  injunction,  mention* 
ing  his  past  advice  and  suggestions  and  that  he  had  been 
called  on  to  show  cause  why  he  should  not  be  adjudged 
guilty  of  contempt  (in  the  former  proceeding),  and  asking 
how  he  could  have  done  otherwise;  and  finally,  16,  in  a 
report  made  in  November,  1909,  referring  to  the  judge  as 
so  far  having  transcended  his  authority  that  even  judges 
of  the  Court  of  Appeals  have  felt  called  upon  to  criticize 
his  action,  and  saying  that  in  such  circumstances  it  is  the 
duty  of  the  citizens  to  refuse  obedience  and  to  take  whatever 
consequences,  may  ensue.  The  charges  against  Mitchell  and 
Morrison  are  mainly  for  having  taken  part  in  some  of  the 
above-mentioned  publications,  but  need  not  [610]  be  stated 
particularly,  as  all  the  acts  of  any  substance  in  Mitchell's 
case  and  all  in  that  of  Morrison  were  more  than  three  years 
old  when  these  proceedings  began. 

The  boycott  against  the  company  was  not  called  off  until 
July  19  to  29, 1910,  and  it  is  argued  that  even  if  the  statute 
applies  the  conspiracy  was  continuing  until  that  date. 
United  Statea  v.  Kissel^  218  U.  S.  601,  607,  and  therefore 
that  the  statute  did  not  begin  to  run  until  then.  But  this 
is  not  an  indictment  for  conspiracy,  it  is  a  diar^  of  specific 
acts  in  disobedience  of  an  injunction.  The  acts  are  not 
charged  as  evidence  but  as  substantive  offenses;  each  of 
them,  so  far  as  it  was  a  contempt^  wtis  punishable  as  such, 
and  was  charged  as  such,  and  therefore,  eadi  mwst  be  judged 
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by  itself;  and  so  we  come  to  what,  as  we  already  have  inti- 
mated, is  the  real  question  in  the  case. 

It  is  urged  in  the  first  place  that  contempts  cannot  be 
crimes,  because,  although  punishable  by  imprisonment  and 
therefore,  if  crimes,  infamous,  they  are  not  within  the  pro- 
tection of  the  Constitution  and  the  amendments  giving  a 
right  to  trial  by  jury,  &a,  to  persons  charged  with  such 
crimes.  But  the  provisions  of  the  Constitution  are  not 
mathematical  formulas  having  their  essence  in  their  form; 
they  are  organic,  living  institutions  transplanted  from  Eng- 
lish soiL  Their  significance  is  vital,  not  formal;  it  is  to  be 
gathered  not  simply  by  taking  the  words  and  a  dictionary, 
but  by  considering  their  origin  and  the  line  of  their  growth. 
Robertson  v.  Baldwmy  165  U.  S.  275,  281,  282.  It  does  not 
follow  that  contempts  of  the  class  under  consideration  are 
not  crimes,  or  rather,  in  the  language  of  the  statute,  offenses, 
because  trial  by  jury  as  it  has  been  gradually  worked  out 
and  fought  out  has  been  thought  not  to  extmd  to  them  as 
a  matter  of  cosistitutional  right*  These  contempts  are  in- 
fractions of  the  law,  visited  with  punishment  as  such.  If 
such  acts  are  not  criminal,  we  are  in  error  as  to  the  most' 
fundamental  characteristic  of  crimes  as  that  word  has  been 
understood  in  English  speech.  So  truly  are  [611]  they 
crimes  that  it  seems  to  be  proved  that  in  the  early  law  they 
were  punished  only  by  tiie  usual  criminal  procedure,  3 
Transactions  of  the  Boyal  Historical  Society,  N.  S.^  p.  147 
(1885),  and  that  at  least  in  England  it  seems  that  they  still 
may  be  and  preferably  are  tried  in  that  way.  See  7  Hals- 
bury,  Laws  of  England,  280,  8ub  v.  Contempt  of  Court 
(604) ;  Re  Clements  v.  Erlanger,  46  L.  J.,  N.  S.,  pp.  875,  388. 
Matter  of  Macleod^  6  Jur.  461;  Sohreiber  v.  Lateward^  2 
Dick  592;  WeUe$letf's  Case,  2  Russ.  &  M.  639,  667;  In  re 
PcOerdj L.  K.  2  P.  C.  106, 120;  E»  parte  Kearney,  7  Wheat. 
38^43;  Bessette  v.  F.  B.  Conkey  Co.,  194  U.  S.  824,  828,  831, 
332;  Qompers  v.  Buohe  Stove  <t  Range  Coy  221  U.  S. 
418,441. 

We  com0,  then,  to  the  ixynstruGtion  of  the  statute.  It  has 
h^ta  assumed  th^t  the  ebnobidihg  words. ^^unless  tiie  indict- 
mwt  is  found  or  the  inlotmatioki  is  instifoted  witfain<tb»ee< 
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years  "  limit  the  oflencn  given  the  bme^  of  the  act  to  those 
usually  prosecuted  in  that  way,  and  the  couneel  for  the  peti- 
tioners were  at  some  pains  to  argue  that  the  charges  of  the 
committee  amounted  to  an  information;  a  matter  that  opens 
vistas  of  antiquarian  speculaticm.  But  this  question  is  not 
one  to  be  answered  by  refin^nents  and  curions  inquiries.  In 
our  opinion  the  proper  int^rpreta^n  of  the  statute  begins 
with  the  substantive,  not  with  the  adjective  part.  The  sub- 
stantive portion  of  the  section  is  that  no  person  shall  be 
tried  for  any  offence  not  capital  except  within  a  certain 
time.  Those  words  are  of  universal  scope.  What  follows  is 
a  natural  way  of  expressing  tlutt  the  proceedings  must  be 
begun  within  3  years;  indictmttit  and  information  being  the 
usual  modes  by  which  they  are  begun  and  very  likely  no 
other  having  occurred  to  those  who  drew  the  law.  But  it 
seems  to  us  plain  that  the  dominant  words  of  the  act  are 
^^  no  person  shall  be  prosecuted,  tried,  or  puni^ed  for  any 
ojffenoB  not  capital "  unless. 

Ko  leBStm.  has  heem  suggested  to  us  for  not  giving  to  the 
[613]  statute  its  natural  scope.  Hie  English  courts  seem  to 
thdnk  it  wise,  even  when  there  is  much  seeming  reason  for 
tibeexeroise  of  a  summary  powers  to  leave  the  punishment  of 
tins  class  of  contempts  to  the  regular  and  formal  criminal 
jnrocess.  Matter  of  MaoUod^  0  Jur:  461.  Maintenance  of 
their  authority  does  not  often  make  it  really  necessary  for 
courts  to  exert  their  own  powc^  to  punidi,  as  is  shown  by 
the  Knglish  pi^etice  in  more  violent  days  than  these,  and 
there  is  no  more  reason  for  pr<rionglng  the  period  of  liability 
"vHien  they  see  fit  to  do  so  tiian  in  the  dtse  where  the  same 
offence  is  proceeded  against  in  the  common  way.  Indeed, 
tile  pnaidmient  of  these  offences  peculiariy  needs  -to  be 
speedy  if  it  is  to  occur.  The  atgument  loses  little  of  its 
force  if  it  dieitld  be  determined  hereafter^  a  matter  on  which 
we  express  no  opinion^  that  in  the  present  state  of  ttie  law 
air  indictment  would  not  lie  tar  a  cofitenipt  of  a  eourt  of -Ae 
United  States. 

Qvc^  if  the  statnte  does  not  e0V«r'«ye'Oae»>b^  Htf  f^f&s& 
wecds)  as  we  thinkit  dees,  akilli  inideahqg'witU  the  pimfilB- 
jumlk  of:  iorime  a  ralejshoiddibe  Jiddf  ^dowiiy  if  Hbft^'GongHW 
by  this  court   The  power  to  punish  for  ccmtempt  must  have 
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some  limit  in  tnoe,  and  in  defining  th«t  limit  'we  riiould 
have  regard  to  what  has  been  the  pblicy  of  the  law  from  the 
foimdation  of  the  Grovernment.  By  analogy  if  not  by  enact- 
ment the  limit  is  three  years.  The  case  caA  not  be  conpluded 
otherwise  so  well  as  in  the  language  of  Cikief  Jnstiee  Mar- 
shall in  a  case  nHiere  tisre*  i^tatute  was  held  applicable  to  an 
action  of  debt  for  a  penalty.  Adams  v.  Woods,  2  Cranch. 
336,  340,  341,  342 :  "  It  is  contended  that  the  prosecutions 
limited  by  this  law,  are  those  only  which  are  carried  on  in 
the  form  of  an  indictmeyat  or  information,  and  not  those 
where  the  penalty  is  demanded  by  an  action  of  debt.  But 
if  the  words  6f  the  act  be  examined  they  will  be  fotmd  to 
apply,  not  to  any  particular  mode  of  proceeding,  but  gen- 
erally to  any  prosecution,  trial,  or  punishment  lor  the  of- 
fence. It  is  not  de-[613]c}ared  that  no  indictment  shall  be 
found  *  *  *  But  it  is  declared  that  *  No  i)erson  shall 
be  prosecuted,  tried,  or  punished'  •  *  •.  In  expound- 
ing this  law,  it  deserves  some  consideration  that  if  it  does 
not  limit  actions  of  debt  for  penalties^  those  actions  might, 
in  many  cases^  be  brought  at  any  distaaee  of  time.  This 
vronid  he  utterly  repugnant  to  the  genius  of  ourlaws.  In  a 
country  where  not  even 'treason  can  be  pW)$fecuted  aftfer  a 
lapse  of  three  yedrs,  it  could  scarcely  be  supposed  that  an 
individual  would  remain  forever  liable  to  a  pecuniary  for- 
feiture." The  result  is  that  the  judgments,  based  as  they 
are  mainly  upon  offences  that  could  not  be  taken  intO'  con- 
sideration, must  be  reversed. 

Judgments  reversed. 

Mr,  Justice  Van  Dbvanter  and  Mr.  Justice  Pttney 
dissent. 


POST  V.  BUCKS  STOVE  &  RANGE  CO.  ET  AL. 

(OrctUt  Ootil-t  6f  Appeals,  ICljfhth  Ctrctilt    Novetober  22, 1012.) 
[20U  Fed.  Hep.  918.] 

GoBPcmATiONs  (S  297) — ^Diksctors — ^Authobitt — ^BusiNfcdd  VattcfT, — 
While  directors  of  a  private  business  corporation  may  not  act 
opfittae^vetj,  tntvL&ti^My,  or  in 'stidi  a  ihttnMr  ks  t6  destroy 
tlie  cor^rats ^ix&bnce,  w  coiWNtfy  to^Xtiww  UieiiralliMtes  Ur 
wbUA  the  onrporation  was  organized,  and  may  not  dissipate  Its 
96825'— VOL  4—17 SI 
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a98ets  or  secure  iirlTate  advantaee  at  corporate  expense,  tbey  are 
nevertheless  the  governing  body,  representing  both  the  majority 
and  minority  stockholders,  and  as  such  possess  a  wide  discretton 
in  determining  its  business  policies  and  the  methods  of  executing 
them,  which  a  stoddiolder  can  not  control  or  have  revised  by  an 
appeal  to  the  courts.* 

[Kd.  Note. — ^For  other  cases,  see  Gorporation8»  Gent  Dig.  SS  1274- 
1291;  Dec.  Dig.  I  297.] 

CORPOBATIONS      (J     202) — DiBECTOBS — ^ACTXON — SKTTUMKNT     OF     LtTI- 

OATioN  —  Rights  of  Objecting  Stockholdebs. — ^A  controversy 
having  arisen  between  a  corporation  engaged  in  manufacturing 
stoves  and  its  employes,  who  were  members  of  a  labor  or- 
ganisation, the  union  employ^  quit,  and  the  labor  organiza- 
tion inaugurated  an  extensive  boycott  against  the  corporation 
and  its  products,  whereupon  suit  was  instituted  for  an  injunc- 
Cton  against  the  labor  organization  and  its  leaders,  and,  an 
otder  directing  the  issuance  of  a  modified  injunction  having  been 
sustained  by  the  Circuit  Court  of  Appeals,  both  parties  appealed 
to  the  Supreme  Court,  pending  which  a  settlement  was  arrived  at, 
whereby  the  corporation  released  its  right  to  sue  for  treble  damages 
under  Sherman  Anti-Trust  Act,  July  2,  1890,  c.  647,  S  7,  26  Stat. 
210  (IT.  S.  Comp.  St  1901,  p.  3202),  on  the  ground  that  the  labor 
organization  coniltituted  an  unlawful  combination  in  restraint  of 
trade  and  commeiH^e,  to  which  settlement  complainant,  a  minority 
stocUioUler,  objected.  Held,  that  snch  settlement  was  within  the 
Jurisdiction  of  the  corporation's  board  of  directors  in  the  ordinary 
management  of  the  .coiporation's  affairs,  and,  having  been  entered 
into  in  good  faith,  was  binding  on  such  minority  stockholder  not- 
withstanding his  protest,  and  he  was  therefore  not  entitled  there* 
after  to  maintain  a  suit  for  such  damages  for  the  benefit  of  the 
corporation. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  kk  770- 
780;  Dec  Dig.  i  202.] 
MoNOPOLOES  (I  12) — ^Labob  Union — Contbact — ^VAUDmr. — ^A  con- 
tract between  a  manufacturing  corporation  and  a  labor  union,  by 
which  the  corporation  thereafter  agreed  to  pay  union  wages  and 
to  comply  with  union  hours  of  labor  and  conditions  of  employ- 
ment but  which  contained  no  direct  provision  binding  the  corpora- 
ti^ii  n<k  to  employ  non-union  men,  was  not  obiectionable  as  tend- 
ing to  create  a  monopoly  in  ^vor  of  members  of  the  unions  to  the 
exclusion  of  oth^ s  seeking  employment 

[Bd.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  S  10;  Dec 
Dig.  f  12.1 

.  Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Missouri ;  David  P.  Dyer,  Judge. 

I         ■       '       i;     ^  ill  ill  .  J  II  .III 

•  Syllabus  copyrighted,  1913,  by  West  Publishing;  Company. 
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OpinioB  of  tbe  Omrt 

Suit  by  a  W.  Poet  against  the  Bim&'s  Stove  &  Bange 
Company  and  others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

See,  also,  Buck^s  Stove  cfe  Ra/nge  Co.  v.  American  Fed- 
eration  of  Labor,  219  U.  S.  581,  31  Sup.  Q.  472,  55  L.  Ed. 
M5;  Gompera  v.  Bttck's  Stove  cfe  Bange  Co.j  221  U.  S.  418, 
81  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.)  874. 

[919]  Charles  C.  Collins^  of  St.  Louis,  Mo.  {Arthur  B. 
Williams,  on  the  brief) ,  for  appellant. 

Charles  M.  Polk,  of  St.  Louis,  Mo.  (A.<&J.  F.  Lee,  of  St 
Louis,  Mo.,  on  the  brief),  for  Buck's  Stove  &  Bange  Co. 

Jackson  H.  Ralston,  of  Wt^hington,  D.  C.  {Frederick  L. 
Siddons  and  Wm,  E.  Richardson,  both  of  Washington, 
D.  C,  and  John  S,  Lehmarm,  of  St.  Louis,  Mo.,  on  the 
brief),  for  American  Federation  of  Labor  and  others. 

Before  Sanborn,  Hook,  and  Smfth,  Circuit  Judges. 

Hook,  Circuit  Judge.  , 

This  is  a  suit  by  Charles  W.  Post,  as  a  stockholder  of 
the  Buck's  Stove  &  Bange  Company,  to  enforce  for  its  bene- 
fit a  cause  of  action  against  the  American  Federation  of 
Labor,  it  allied  organizations,  and  their  representatives,  for 
treble  damages  under  section  7  of  the  Sherman  Anti-Trust 
Act  (26  Stat  209) ,  resulting  from  a  combination  in  r^raint 
of  trade  and  commerce.  The  bill  of  complaint  was  dismissed 
on  demurrer,  and  Post  appealed. 

The  Stove  Company  is  a  Missouri  corporation,  engaged  in 
the  manufacture  and  sale  in  interstate  commerce  of  stoves 
and  ranges.  Its  general  offices  and  factory  are  at  St.  Louis, 
Mo.  Its  capital  stock  is  $1,500,000,  of  .which  Post  owns 
about  7  per  cent.  Some  years  ago  a  controversy  arose  in  one 
of  its  manufacturing  departments  over  the  hours  of  labor, 
and  the  union  employ^  quit.  Thereupon  the  labor  organi- 
zations throughout  the  United  States  inaugurated  an  ex- 
tensive boycott  against  the  company,  its  manufactured  prod- 
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C^iiioB  of  tlie  Cbnrt 
ucts,  aaid' those  "wfao  perskted  in  dealing  in  them,  diereby, 
according  to  the  bill  of  complaint,  unlawfully  inflicting  upon 
it  a  financial  loss  to  the  extent  of  $250,000.  The  Stove  Com- 
pany brought  a  suit  in  the  Supreme  Court  <rf  the  District  of 
Columbia  and  obtained  an  injunction  in  broad  terms.  On 
appeal  to  the  Court  of  Appeals  of  the  District,  the  company 
again  prevailed,  though  the  injunction  Was  substentially 
modified.  33  App.  D.  C.  83,  32  L.  R.  A.  (N.  S.)  748.  From 
the  decree  of  that  court  the  parties,  both  complainant  and 
defendant,  took  appeals  to  the  Supreme  Court  of  the  United 
States,  but  before  the  hearing  they  amicably  adjusted  their 
differences  by  executing  writings  containing  expressions  of 
mutual  friendship  and  consideration,  and  provisions  that 
the  company  would  not  sue  because  of  past  controversies, 
that  it  would,  establish  union  wages,  hours  of  labor,  and  con- 
ditions of  employment,  and  that  the  labor  organizations  on 
their  part  commended  the  product  of  the  company  to  their 
members,  sympathizers,  and  friends.  When  the  settlement 
came  to  the  attention  of  the  Supreme  Court,  it  dismissed 
the  appeals  as  involving  questions  purely  moot.  219  TJ.  S. 
581,  31  Sup.  Ct.  472,  65  L.  Ed.  845.  A  phase  of  the  contro- 
versy appears  in  221  U.  S.  418,  81  Sup.  Ct.  492,  55  L.  Ed. 
797,  34  L.  R.  A.  (N.  S.)  874.  Post  protested  against  the 
settlement.  In  communications  to  the  officers  and  directors 
of  his  company,  he  demanded  that,  having  won  its  fight 
against  the  imlawful  boycott,  its  right  to  recover  the  damages 
sustained  be  enforced.  Failing  in  this,  he  brought  the  pres- 
ent suit  as  a  stockholder,  claiming  the  settlement  was  with- 
out consideration,  and  was  illegal  and  void.  The  company 
was  made  a  party  [920]  defendant  according  to  equity  rule 
94  then  in  force.  The  foregoing  recital  sufficiently  presents 
the  merits  of  the  case,  which  we  will  consider  to  the  exclusion 
of  less  important  matters. 

[1]  The  settlement  with  the  labor  organizations  was  made 
upon  the  authority  of  the  board  of  directors  of  the  Stove 
Company,  and  the  only  objection  or  complaint  by  any  one 
interested  in  or  connected  with  it  was  by  the  minority  stock- 
holder. As  the  chartered  agents  of  a  corporation,  the  direc- 
tors represent,  not  only  the  artificial  body,  but  also  all  who 
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own  its  shares  o£  stodL  While  they  murt  be  mindfal  of  the 
corporate  welfare^  and  net  act  oppresaivrly,  fraudul«ntly,  ur 
destructively  ol  (he  oorporate  existance,  <Mr  ccmtrary  to  the 
laivis  ol  the  State  or  Nation,  or  the  purposes  for  v.  hioh  the 
corporation  was  organized,  nor  dussipate  its  assets  or  secure 
private  advaniiage  at  corporate  expense,  yet  as  its  govern- 
ing body  they  possess  a  wide  discreticA  in  determining  its 
busuMSs  poUeies.aod  the  methods  of  executing  them,  which  a 
stockholder  casiiot  control  or  have  revised  by  an  appeal  to 
the  courts.  Hawet  v.  OakUmd,  IM  U.  S.  460,  26  L.  Ed.  827  ; 
Delaware  <£•  Hudson  Co.  v.  Railroad,  213  II  8.  i85j  20  Sufl 
Ct.  540,  5a  L.  £d.  862.  In  United  StatsBV.  Unions  Pacific 
R.  Co.,  98  XT.  S.  569,  611,  25  L.  Ed.  143,  the  Supr^ne  Court, 
speaking  of  a  oorporation,  said : 

**  So  long  as  it  exists  in  the  possession  and  unrestrained  exercise  of 
aU.  Its  corporate  powers*  its  beard  of  directory  ualess  under  Jadi^ 
cial  prohibition  or  compnJsioo,  Is  vested  ivUh  the  sole  aattM^ritgr  to 
decide  whether  it  will  assert  its  right  of  action  for  a  soii^posed  Injury, 
or  will  condone  it*' 

In  some  respects  there  is  an  analogy  between  a  corpora- 
tion and  a  representative  government,  whidi  proems  ac- 
cording to  the  views  of  the  majprily  within  constitutional 
lines.  The  minority  must  rely  upon  persuading  the  greater 
nuinber  of  the  right  or  expediency  of  their  pgi^ition,  and, 
failing  that,  must  yield,  unless  some  recogpized  l^tation 
hiBiS  b^  broken. 

[2]  It  is  averred  in  the  bill  of  complaint  ^t  the  Stove 
Company  was  iAJured  to  the  extent  of  $250,000  by  i^n  illegal 
boycott  of  its  interstate  business,  that  the  Sherman  iVct  gave 
it  the  ri^t  to  threefold  damages,  and  that  the  defendant^ 
who  did  the  wrong,  were  solvent  and  good  for  the  amount 
Upon  this  it  is  argued  that  the  directory,  against  the  (protest 
of  the  complaining  stockholder,  paid  $750,000  for  immunity 
Iropi  unlawful  attacks,  and  thereby  gave. away  assets  aggre- 
gating half  the  amount  of  its  capital  stock  without  consid-- 
eration.  The  claim  for  a  penalty  or  a  punitive  increase  of 
actual  damage,  like  one  for  a  forfeiture,  is  not  a  favorfte 
in  the  law.  In  no  true  sen^e  was  the  claim  of  that  (kind. in* 
ihfi  case  at  bar  a  property  asset,  and  we  do  ^ot  doubt  that, 
the  managing  officers  of  the  corporation  could  in  their  dia- 


Digitized  by  VjOOQ IC 


806  200  FBDBBAL  BBPOBTBB,  02L. 

Ofrtnkm  of  tlie  Ckmit.' 

cretiba  waive  or  refuse  to  enforce  it  without  being  brought 
to  account  in  a  court  of  equity.  Tie  claim  for  actual  dam- 
age to  the  business  of  the  company  was  an  asset  in  a  way, 
but  the  fact  that  it  was  unacknowledged  and  unliquidated 
still  remained.  The  averments  in  the  bill  do  not  change  its 
essential  character.  It  was  not  like  money  in  bank,  nor  even 
a  credit  with  the  debtor's  sense  of  obligation  bom  of  a  quid 
pro  quo.  .  .Barring  adjustment,  its  liquidation  and  collection 
[921 J  to  any  extent  meant  continued  expensive  litigation. 
In  tiie  most  favorable  view,  that  was  the  prospect  before 
the  directors,  and  they  were  entitled  to  look  at  it  practically 
as  is  commonly  done  in  business  transactions.  The  courts 
favor  settlements  of  controversies,  both  before  and  after 
litigation,  and  will  rarely  overhaul  them  with  a  critical  eye. 
It  is  also  inaccurate  to  say  there  was  a  mere  purchase  of 
immunity  from  unlawful  attacks  upon  the  business  of  the 
company,  or  that  its  claim  for  damages  was  given  up  with- 
out consideration.  When  the  litigation  with  the  labor  or- 
ganization stopped,  it  stood  upon  the  decree  of  injunction 
of  the  C!ourt  of  Appeals  of  the  District  of  Columbia.  It 
is  not  our  province  to  review  that  decree,  but  presumably  it 
protected  the  company  in  all  its  legal  rights.  But,  however 
this  may  be,  thei*e  belonged  to  the  labor  organizations  a 
large  field  of  legitimate  endeavor  and  activity,  with  respect 
to  which  every  business  man  and  corporation  might  lawfuUy 
contract  with  them,  and  regarding  which  negotiations  and 
agreements  are  of  everyday  occurrence.  Organized  labor 
has  become  an  important  factor  in  modem  industrial  life, 
where  its  influence  is  widely  recognized;  and  its  rightful 
status  in  the  law  should  not  be  denied  because  of  excesses 
committed  in  its  name.  The  directors  of  the  Stove  Company, 
charged  with  the  management  of  its  extensive  interests,  may 
have  come  to  believe  in  the  economic  advantage  of  union 
Wages,  hours  of  labor,  and  conditions  of  employment,  and 
may  have  regarded  the  affirmative  friendship  of  the  labor 
organizations  as  valuable  and  desirable,  and  their  disfavor, 
not  unlawfully  exercised,  as  undesirable.  In  such  a  situa- 
tion, and  presumably  it  arose,  there  were  suffl6ient  elements  of 
cbnsideration  for  the  contract,  and  to  overthrow  it  we  should 
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not  hunt  for  others,  not  expressed  in  the  writings  or  ao 
knowledged  by  ekher  party.  We  see  in  the  daily  ohroni- 
cals  of  business  affairs  frequent  instances  of  similar  negotia- 
tions and  agreements  in  which  the  managers  of  large 
enterprises  participate,  and  what  they  do  is  accepted  with- 
out question.  The  directors  of  the  Stove  Company  did 
nothing  more,  save  to  yield  an  unliquidated  claim  for 
damages.  It  was  their  province  to  determine  the  wisdom 
or  expediency  of  the  course  adopted.  They  did  not  act 
oppressively  or  fraudulently,  and  no  stockholder  gained  or 
lost  more  or  less  than  another.  They  acted  in  good  faith, 
according  to  the  lights  given  them,  and  for  the  welfare  of 
all  the  interests  in  their  charge^ 

[31  It  is  further  contended  that  the  settlem^at  in  queeticHi 
provides  for  a  **closed  diop,**  that  is  to  say,  a  place  where 
union  labor  only  is  employed,  and  that  a  contract  of  that 
character  is  unlawful,  because  it  restricts  competition  and 
tends  to  create  a  monopoly  in  favor  of  members  of  the 
unions,  to  the  exclusion  of  all  others  seeking  employment. 
Counsel  for  the  Stove  Company  and  for  the  labor  organiza- 
tions deny  that  is  the  effect  of  the  contract,  and  we  agree 
with  them.  There  is  no  direct  provision  requiring  it,  and 
it  does  not  follow  from  the  adoption  of  ^^  union  wages,  hours 
of  labor,  and  conditions  of  emplc^ment,"  nor  from  the  ex- 
pr09Bi<Mis  of  the  friendly  attitude  of  the  management  of  the 
company  and  their  purpose  to  treat  organized  labor  ^'  wisely 
and  conservatively  and  upon  a  friendly  basis."  The  details 
as  to  wages,  hours  of  labor,  and  conditions  of  employment 
were  not  defined,,  but  were  intrusted  to  the  ocmipany  f  or 
execnti<m.  We  think  [988]  that  according  to  general  obser- 
vation it  is  not  at  all  uncommon  for  the  Conditions  contem- 
plated by  the  contract  to  exist  in  open  sKops^  where  .both 
union  and  noA-^nipn  l^abor  are  employed.  This:  being  so, 
we  need  not  stop  to  consider  wheUier  a  contract  lor  »  closed 
shop  would  be  valid  or  invalid. 

The  decree  is  affirmed. 
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VIRTDB  /r;  CRKAMEBY  PACKiAfiB  MANUFA<JTUB^ 
ING  COMPANY  AND  OWATONNA  COMFANY*^ 

KWQ*   TQ   XHS   CmC^prS   COPRT   OF   APPVALQ   It>a  TH8'  nOSTH 

CIBOUIT. 

(No.  80.    Argued  December  9,  10,  X912— Decided  January  20,  1913.) 

[227  U.  8.  8i] 

Tp  9i^?t4Ul  an  actioq  uo^er  S  7  of  tlw  Sbennioi-  AQtt-Trust  Act  co- 
operation by  at  least  two, of  the  defendaqts  to  caus^  the  damage 
complained  of  must  be  shown.^ 

[^]  The  owner  of  a  patent  has  excltisive  ri^its  of  making,  using  and 
selling,  which  he  may  Iceep  or  trooste*  in  wiiole  or  In  part 

Pfit^p|9.»iu&4.Pi4Mt  rigMs  Qtn  jDot.be.ouidt.m  cowr  for  violation  of 
lair;  hj^%  they  ar^  90^  «o  us^.  when  only  th^. rights  conferrtd  by 
law  are  exercised. 

Patent  rights  can  be  protected  by  a  party  to  an  illegal  combination. 

While  the  combined  effect  of  the  separate  acts  alleged  to  have  made 
tbe  comblnaitl«»'UlQgal  mvst  be  regarded  as  a  whole,  the  strength 
fi^  end)  act  wust  b«  constdenod/  seciarBtely. 

A^8^Um,^  patent  rights  may  he  so  ooQ4o9ted  as  ta eQnstltute  mali- 
cious prosecution;  but  failure  of  plaintiff  to  n^iintain  the  actioo 
does  not  necessarily  convict  of  malice. 

Bfere  coincidence  in  time  in  the  bringing  by  separate  parties  of  suits 
fiV'InfrtDgeiBents  on  patents  against  the  same  defendant  does  not 
meceMarily  indignte  a  oombiaatioa  on  the  part  of  those  parties  to 
Injtv;^  the  di^fiaodai^t  wl^lu  themftniog  of  i  7  «f  the  Slieman 
Anti-Tni«t  Act 

Aq. action  under  I  7  of  the  Sherman  Act  based  on  a  combination  be- 
tween the  defendants  can  not  be  sust^iqed  by  proof  of  malicious 
pnMsctitioii  on  the  part  of  oiily  one  of  the  defendants. 

MthtreAD  jbOtioD  under  i  -7  of  the  Sherman  Act  was  tried  in  the  Oircutt 
Coif  ft  aiul  argued  |in  the  Circuit  Court  of  At>De«U8  en^tlie  haste  of  «>* 
operatipn  between  the  defendanti^  this  court  will  mt  consider  a 
contentiou  raised  for  the  first  time  that  one  of  the  delendanta  was 
lt9df  a  combination  offensive  to  the  statiite. 

In  thia  case  it  does  not  appear  that  the  contracts  between  Qie  defend- 
ants, ware  jnade  lor  4heimfpoM  eC  Injortag  the  pHatetlff,'  and  "both 
courts  below  having  so  held  this  .<oiirt  also  so  holds : 

179  Fed.  Rep.  115,  affirmed. 

•For  opinion  of  the  Circuit  Court  of  Appeals  (179  Fed.  115),  see 
volome  8,  page  794. 

*  Syllabus  and  statements  of  arguments  copyrighted,  1918,  by  The 
Banks  Law  Publishing  Company. 
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StatUMOt  «f  the  Oaaa. 
t57  L.  Ed.  393.«] 

[Bfdll«tOfi1^M>»mNA7IOIV   IN  •RS8'l»AlNr  (M'TsABB->^ATfcl?TBD   AbTI- 

CLB8. — ^A  contract  by  which  a  corporation,  manufactmrlng  daiiy 
«m>pUM,  iQuJer-  TariQw»  pati^^  oi^aad  .^y^  it»  «i^  s^lU^g  th^m 
throughout  th^  United  States,  constitute  apother  corporation  its 
exdpsive  sales  agent,  and  fix^  the  list  price  ot  its  products,  does 
not  violate  the  prohibition  of  Uie  act  of  July  2,  1890  (26  Stat. 
at  L.  209,'cliap'.  64T,  D.  S.  Comp.Stat  1001,  p.  8200),  against  com^ 
bSasttoDs.ln  jpnftraint.ot:Oomiaeroe.  . 
Vet:  othar.caqes,  peie.MoniHoaljr,  II.,b»  in  Di099t  Siqk  Gt^lOOB. 

BlQNppoLT*— CoiciiiN>Tiov  n?  Beqtbaint  of  TaAnn— Tbibiib  Pamaqss. — 
A  corpo^tion  n^anufacturing, dairy  .products  upder  p^tent^  owned 
by  it  is  not  chargeable  with  participation  in  a  combination 
formed-bontrary  to  the  act  of  July  2,  1890^  by  its  exclusive  sales 
agent  and.  .other  mamfactlirera  4uid  dealers,  8»  as  Uv  render  the 
icorppr^tiloii  and  its  a«wt  .Uatae  under  the  treble  diMnage  clause 
of  i  7  of  that  ^ct  to.p^sons  joined  aa  defendants  in  simultaneous 
patent  infri|igement  suits  separately  brought  by  such  lurincipai 
an4  agent,  either  because  the  sales  agency  contract,  which  antedated 
the  illegal  combination,  provided  that  the  manufacturer  should 
protect  the  agent  tfom  all'  suite  for  infringeueBt,  should  defend 
the^  vall^ty  ef  the  petei^to,  and.  proj^ptly  ettaok  tnMoljgars,  or 
because. Qf  a  supp^exneptary  contract  for  the  settlemei^t  ,of  claime 
growing  out  of  reciprocal  charges  of  infringement  which  has  no 
other  connection  with  the  unlawful  combination  than  that  some 
of  the  claims  were  against  corporations  which  were  parties  to 
tiuit  UBtarwful  agreement,  or  because  of  any  negotiations  preceding 
the^extetstianiof  the  SRlea  agl^M^  oontsact  i^Ucfa  havaior  their 
in4oome|)t  «uq4  object  the  settlement  of  cqnJUroversles  e^^  rights 
growing  out  of  earlier  contracts,  or  becau9e  of  the  aimnltaneous 
bringing  of  the  infringement  suits. 
For  other  cases,  see  Monopoly,  II.  a,  in  Digest  Sup.  Ct.  1908. 

An«AL — SooFB  OF  RCFiKw — QiTiSTiON  NoT  RAISED  Bklow.-^A  Conten- 
tion iMit  made,  either  In  the  Circuit  (!kmrt  or  in  tbe  drouit  Ooovt  of 
Aclpf^aMf,  and  wl4ch  ia  contrary  to  the  theory  en  which- the  eaae  was 
tried,  will  not  be  consid^ed  l^  the  Federal  Snpfeme  Courts] 

For,  other  cases,  see  Appeal  and  Error,  VIII.  ^.  3,  in  Digest  Sup. 

Ct  looa 

The  fiEKrts^  i^hieh  involte  tbe'<^onstrucCioii  of  §7  of  the 
Sherman  Anti-Trust  Act  and  what  constitutes  an  illegal 
c(»nb(natibH  (hepennder,  ure  stated  in  the  opinion. 

'    f '  ■'  I  I      'ly     i ^ — r*^ '     "     ■  '      '        "    '     ■■■'.I  .  .  .  .,      

>The  parafraphs  foUowing^Jn  brfickets, ,  comprise  the  syllabus  ot 
thei  case  ip  v^luipe.  57»  page  898,  Lawyers  Edition,  Supreme  Court\ 
Reports.  Syllabus  c<q[K5^ighted,  191!l  1918,.  by  The  L.^,wyers  Oo- 
operttti^  Publishhig  Company. 
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Afr.  Harlan  E.  Leach^  with  whom  Mr.  Jamt%  F.  WUU&mr 
son  and  Mr.  James  A.  Ta/umey  w«re  on  the  brief,  for  plain- 
tiff in  error: 

It  is  not  necessary  to  prove  the  commiasion  of  any  tort, 
wrongful  act  or  crime  on  the  part  of  defendants,  aade 
from  what  is  prohibited  by  the  terms  of  the  Sherman  Anti- 
Trust  Act,  in  order  to  make  the  defendants  liable  [10]  in 
damages  to  the  plaintiffs  in  this  action.  Loewe  t.  Lw^bIot^ 
208  U.  S.  274;  Montague  v.  Lovyry,  198  U.  8.  88;  Chaitor 
nooga  F.  dk  P.  Works  v,  Atlanta^  208  U.  S.  890;  Jayne  ▼. 
L'oder,  149  Fed.  Kep.  21;  Wheeler-Stemel  Co.  v.  National 
Window  Glass  Ass\  152  Fed,  Rep.  864;  S.  C,  10  L.  R.  A. 
(N.  S.)  972;  Pensk  Sugar  Co.  ▼.  Am.  Sugar  Co.,  166  Fed. 
Rep.  254;  PeopWs  Tohaeeo  Co.  v.  Am.  Tohaeco  Co.,  170 
Fed.  Rep.  896 ;  Monarch  Tobacco  Works  v.  Am.  Tobacco  Co., 
165  Fed.  Rep.  774;  Swift  v.  Vmted  States,  196  U.  S.  895. 

The  act  of  combining—the  concerted  action — is  unlaw- 
tul  in  itself,  and  is  the  basis  of  a  cause  of  action  for  dam- 
ages. Loewe  v.  Lawlor;  Swift  y.  United  States;  Penn. 
Sugar  Co.  v.  Am.  Sugar  Co.;  Jayne  v.  Loder,  supra;  Aikens 
V.  Wisconsin,  195  U.  S.  194;  Ellis  v.  Inman,  131  Fed.  Rep. 
182. 

It  is  not  necessary  that  the  act  which  caused  the  dam- 
age should  be  anything  in  itself  prohibited  by  the  Anti- 
Trust  Act.  It  is  not  necessary  that  it  be  a  step  in  the  for- 
mation of  the  "  contract,"  "  combination,"  or  "  conspiracy," 
or  a  step  in  the  attempt  to  secure  monopoly.  It  b  sufficient 
if  such  an  act  originated  in,  or  was  directly  associated  ¥rith, 
the  motiyee  which  were  the  cause  of  the  contract,  combinm- 
tion,  conspiracy,  or  attempt  to  secure  monopoly.  CfuMa- 
nooga  Works  v.  Atlanta,  203  U.  S.  390, 

Plaintiffs  in  error  were  engaged  in  interstate  trade  and 
commerce.  Loewe  y.  Laxolor;  Montagus  v.  Lowry;  Penn. 
Sugar  Co.  v.  An^  Sugar  Co.,  supr^f  Shofumee  Compress  Oo. 
V.  Ariderson,  209  U,  S.  4^. 

Every  agreement  or  transaction  .whose  direct  effect  is  to 
destroy  or  prevent  c<mipetition  is  in  restraint  of  trade. 
Northern  Securities  Co.  v.  United  States,  198  U.  S.  197; 
United  States  v.  American  fobacco  Co.,  164  Fed.  Bep.  700; 
Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  428}  Vmted 
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SiaU$  V.  TfWii.  Mo.  Freight  As9\  106  IT.  a  910;  UnUed 
States  V.  Joint  Traific  An'n,  171  U.  S.  605. 

[11]  A  schen^  or  ccmtoaet  whereby  a  corporation  disposes 
of  its  business,  apad  agrees  to  ever  thereafter  remain  out  of 
business,  is  illegal  and  void,  under  the  Sherman  Anti-Trust 
Act    Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  428. 

A  combination  has  obtained  a  monopoly  when  it  has 
reached  a  position  where  it  can  control  prices  and  suppress  , 
competition.    United  States  v.  Am.  Tobacco  Oo^  164^  Fed. 
Rep.  700,  721. 

Where  the  necessary  and  direct  effect  of  the  combina- 
tion is  to  restrain  trade  or  effectuate  a  monopoly,  the  intent 
is  immaterial.  Addyston  Pipe  dk  Steel  Co.  v.  United  States, 
175  U.  S.  211. 

But  where  acts  in  themselves  are  not  directly  in  restraint 
of  trade  or  do  not  directly  tei^d  toward  a  monopoly,  or  are 
only  an  attempt,  the  intent  of  the  parties  becomes  material. 
Swift  V.  United  States;  Loewe  v.  Lawlor,  supra;  Penn. 
Sugar  Co.  v.  Am.  Befming  Co.,  166  Fed.  Sep.  Q&4c;  Bigelaw 
V.  Calumet  <&  Heda  Co.,  167  Fed,  Rep.  704,  709* 

In  cases  of  conspiracy  it  is  always  permissible  to  allege 
and  prove  the  history  and  various  steps  culminating  in  the 
final  conspiracy,  even  though  the  previous  steps  were  sepa-  . 
rate  and  distinct  offenses,  if  they  tend  to  throw  light  on  the 
present  conspiracy  and  to  show  the  intent  with  which  the 
final  acts  were  committed.  Wharton  on  Criminal  £v.,  §  32; 
Greenleaf  on  Ev.,  §  111;  8  Cyc,  pp.  677,  678,  684;  Swift  v. 
United  States,  196  U.  S.  395;  United  States  v.  Greene,  115 
Fed.  Rep.  844;  Lincoln  v.  ClafUn^  7.  Wall.  182;  Mut.Life 
Ins.  Co.  V.  Armstrong,  117  U.  S.  608;  MoUne']ifiii>um  Co.  v. 
Franklin,  37  Minnesota,  137, 

A  person  or  corporation  joining. a  coiiBpir^cy  after  it  is 
formed,'  and  thereafter  aiding  in  its  execp^^n,  becomes  from  i 
that  time  as  much  a  conspirator  as  if  he  originally  designed 
and  put  it  in  operation.  United  States  v.  Standard  [lH]  OH 
Co.,  152  Fed.  Rep.  294 ;  Lincoln  v,  Clafiin,  7  Wall.  182 ;  United 
States  V.  Babcock,  24  Fed.  Caa.  915,  No.'  14,487;  {7fM^<2 
States  V.  Cassidy,  67  Fed.  Rep«  698,  702;  The  Anarchist 
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(Taw,  122  BBnois,  1 ;  United  St<Ue$  v.  Johnson,  2«  Fed.  Bep. 
682,  684;  People  v.  Mather,  4  Wend.  280; 

The  contiract  of  Febniary  24, 1898,  being  iU^al  and  void, 
the  defendant  Creamery  Company  obtained  no  title  to  the 
letters  patent  gued  on  in  the  infringement  suit  brought  by  it 
against  tiie  plaintiffs  herein,  it  having  acquired  such  pat- 
ents, if  at  all,  by  said  illegal  and  void  contract  or  the  assign- 
mante  executed  pursuant  to  its  terms  and  as  a  part  of  the 
same  illegal  scheme*  McMvUen  Vi  Hof^nan,  174  XT.  S.  6S9; 
ConnoUy  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  640;  Oonti- 
nmtal  WaR  Paper  Co.  v.  Voiffhi,  212  XT.  S.  227;  Dunbar  v. 
Am.  T^l.  dk.  Tel.  Co.,  87  N-  E.  Rep.  621;  Thomson  v.  Thomr 
son,  7  Ves.  468;  Le^y  v.  Kansas  City,  168  Fed.  Rep.  524. 

That  the  Creamery  Company  held  assignments  of  the 
patents  valid  on  their  face  will  avail  nothing;  the  court  will 
look  into  the  whole  transaction;  MoMvUen  v.  Hofman,  174 
U-  &  689; 

The  Creamery  Company  could  not  establish  its  cause  of 
adaon  in^the  infringement  suit  without  relying  on  the  illegal 
agreement,  for  it  had  to  set  up  and  prove  its  title  to  the  pat- 
ents sued  on,  and  could  only  do  t^is  by  bringing  in  the  as- 
signments wbidi  were  a  part  of  the  illegal  scheme.  MdMul- 
ten  V.  Ho^fnan,  174  XT.  S.  689;  Continental  WaU  Paper  Co. 
V.  Voight,  212  U.  8.  227. 

Aai  interlocutory  decree  in  a  patent  infringement  suit, 
providing  for  an  injunction  and  ordering  an  accounting 
and  sending  the  case  to  a  referee  to  ascertain  the  amount 
of  ^damages,  has  no  force  as  an  adjudication  in  any  other 
action,  l^e  decree'must  be  a  final  decree  to  have  such  effect. 
The  decree  in  the  suit  brought  by  the  defendant  Creamery 
Package  Manufacturing  Company  against  these  [IS]  plain- 
tiffs was  only  interkicntory.  Further,  the  questions  of  mo- 
nopoly, restraint  of  trade,  and  lack  of  title  are  new  in  this 
action,  and  were  not  litigated  or  at  issue  in  the  patent  in- 
fringement suit,  as  shown  by  the  pleadings  in  the  patent 
infringements  suit  set  forth  in  fiili  in  the  complaint  in  this 
action^  Bamum  Vi  Stmihers,  48  Fed.  Rep.  260;  Ex  parte 
NtObmA  Enameling  Co.,  201  XT.  S.  166;  McGourkey  v. 
Toledo  dk  Ohio  Ry.  Co.,  146  U.  S.  586 ;  Smith  v.  YiOcan  Iron 
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TF<^A»,  1«6  U.  S.  «18;  Humiston  v.  Stainthrop,  2"  Wall  106; 
rA«  Keystone  Iron  Co.  v.  Martin,  182  U.  S.  91;  Water  Oo. 
T.  SfUekins&n,  160  Fed.  Eep.  41;  Brush  Electric  Co.  v. 
Western  Elecimc  Co.,  76  Fed.  Rep.  761 ;  Australian  KniUwg 
Co.  V.  Oomdy,  188  Fed.  Rep.  92;  Roth  Tooh  Co.  v.  Nc\d 
Amsterdam  Casualty  Co.,  161  Fed.  Rep.  709. 

This  conspiracy  was  a  continuing  offense;  erery  overt 
act  committed  in  fnrtberance  thereof  was  a  renewal  of  the 
saaw  as  to  all  of  the  parties.  The  statute  of  limitations 
does  not  begin  to  run  until  the  commission  of  the  last  orert 
act.  Neither  can  the  parties  daim  a  vested  right  to  violate 
the  law.  19  Am.  A  Eng.  Ene.  (2d  ed.),  ''Limitations  of 
Actions,  United  States  v.  Green,  115  Fed.  Rep.  848;  Oehs  v. 
People^  124  Illinois,  899;  Spies  v.  People,  122  Illinois,  1;  8 
Cyc,  p.  678. 

It  is  an  dementary  principle  of  evidence  that  where  two 
or  more  persons  are  asBoeiated  together  for  some  illegal 
purpose  the  acts  or  declarations  of  one  of  them  in  felerenee 
to  the  comnum  object  are  admissible  against  them  all.  1 
Greenleaf,  §  111;  2  Wigmore,  §  1079;  Amerioan  Pur  Co. 
V.  United  States,  2  Pet.  868;  S.  C,  8  Curtis,  188;  Olftne  v. 
United  States,  169  U.  S.  6«&;  Wiborff  v.  United  States,  108 
U.  S.  656. 

A  combination  between  two  or  more  independent  and  ccmi- 
peting  corporattoiffi  engaged  in  manufacturing  and  selling 
under  letters  patent  and  having  an  interstate  trade  and  com- 
merce, to  eliminate  the  competition  between  [14]  them  and 
create  a  monopoly,  is  in  violation  of  the  German  Anti*Trust 
Act.  Blount  Mfg.  Co.  v.  Toto,  166  Fed.  Rep.  566;  National 
Harrow  Co.  v.  Henck,  88  Fed.  Rep.  86;  S.  C,  76  Fed.  Rep. 
667;  S.  C,  84  Fed.  Rep-  226;  Bobbs^errOl  Co.  v.  Strmkss, 
189  Fed.  Rep.  165;  Strait  v.  National  Hij^ow  Co.,  18  N.  Y. 
Sopp.  224;  National  Harrow  Co.  v.  Bement,  47  N.  Y. 
Supp.  462;  Mines  v.  Scribner,  147  Fed.  >  Rep.  927;  Bement  ^. 
National  Hmrov)  Co.,  186  U.  S.  70. 

The  court  will  not  render  its  aid  to  the  canning  out  of 
a  scheme  prohibited  by  the  Sherman  Anti-^Trost  Act.  Na- 
tional H€trr0w  Co.  v«  Hench,  84  Fed.  Rep.  226;  Oontinemtal 
Wall  Paper  Co.  v.  Y eighty  21S  U.  S.  227;  iwy  y.K^msas 
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City,  168  Fed.  Hep.  624;  Northern  Sec.  Co.  v.  United  States; 
McMvUen  v.  Hoffmanf  Thomson  v.  Thomson^  supra. 

Every  combination  resulting  directly  or  necessarily  in 
restraint  of  interstate  trade  is  prohibited.  It  is  immaterial 
what  kind  of  a  combination  it  is;  none  is  exempt;  a  com- 
bination to  prosecute  law  suits  is  as  much  prohibited  as  any 
other.    See  cases  cited  supra. 

To  wrcmgfully  charge  infringement  is  an  actionable 
wrong.  This  is  true  apart  from  any  claim  of  violation  of 
Sherman  Anti-Trust  Act.  (Also  to  say  that  a  person  has 
no  patent,  or  valid  patent.)  CtUmer  v.  Canby^  101  Fed. 
Eep.  195;  26  Cya  263;  Bowsky  v.  OinUotU  Unhairmg  Co.y 
76  N.  Y.  Supp.  466;  Watson  v.  Trask,  6  Ohio,  631;  Cousins 
V.  MerriUy  16  U.  C.  C.  P.  114;  Meyrose  v.  Adams,  12  Mo. 
App.  329;  26  Cyc.  669;  Flint  v.  Hutchinson  Burner  Co.,  110 
Missouri,  492;  Germ  Proof  Filter  Co.  v.  Pasteur  Filter  Co., 
81  Hun.  49 ;  Wren  v.  WeOd,  L.  R.  4  Q.  B.  731 ;  Swan  v.  Tap- 
pan,  5  Gush.  104;  McElwee  t.  BlackweU,  94:  Nor.  Car.  261; 
Snow  V.  Judson,  38  Barb.  210;  Dioks  v.  Brooks,  L.  R.  15  Ch. 
Div.  22;  Barley  v.  WcHford,  9  Q.  B.  197. 

To  take  away  plaintiff's  customers  by  intimidation  and 
threats  renders  defendants  liable  to  damages  under  the 
Sherman  Anti-Trust  Act.  Loewe  v.  Lawlor,  208  U.  S.  274; 
People's  Tobacco  Co.  v.  Am.  Tobacco  Co.,  170  Fed.  Rep.  896. 

[16]  Plaintiffs  have  a  cause  of  action  at  commmi  law.  The 
Creamery  Package  Company  not  having  any  title  to  the 
patents  it  sued  upon,  had  no  right  or  authority  to  prose- 
cute its  suit  It  is  the  same  as  where  a  person  brings  a  suit 
in  the  name  of  another  witiiout  any  authority  for  so  doing. 
The  person  so  doilig  must  be  charged  with  knowledge  of  the 
kind  of  a  title  it  had.  38  Cyc  617;  Bond  v.  Chapin,  8  Mete. 
81;  M&ulton  v.  Lowe,  32  Maine,  466;  Foster  v.  Dow,  29 
Maine,  442;  Smith  v.  Hyndman,  10  Cush.  (Mass.)  664; 
Streeper  v.  Ferris^  64  Texas,  12;  Hackett  v.  McMillan,  112 
Nor.  Car.  613;  Metcalf  v.  AUey,  24  Nor.  Car.  88. 

The  contracts,  conspiracy,  and  combination  of  the  two 
defendant  corporations  are  dearly  illegal  under  both  §§  1 
and  2  of  the  Anti-Trust  Act  and  also  at  common  law.  Con^ 
tinental  Wall  Paper  Co.  v.  Voiffht  <&c.  Co.,  212  U.  S. 
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Standard  OU  Go.  v.  United  State$,  221  U.S.1;  United  States 
V.  Am.  Tobacco  Oo.^  221  U.  S.  106 ;  Minnesota  v.  Creamery 
Package  Go.,  110  Minnesota,  415,  437;  S.  G.,  115  Minnesota, 
207;  Peck  r.  Heurich,  167  U.  8.  624;  Thompson  t.  Thomp- 
son (1802),  7  Ves^  468;  HUton  v.  Woods  (1867),  L.  K  4  £q. 
482;  Scott  v.  Brovm  (1892),  2  Q.  B.  724;  Glark  v.  Hagar 
(1894),  22  Can.  Sup.  Ct.  510;  Power  v.  Phelan  (1884),  4 
Dorion  (Quebec)  57;  Little  v.  Hawkins  (1872),  19  Grant 
Ch.  (U.  C.)  267  (Ontario) ;  GolviUe  v.  SnhoU,  22  Ont  L. 
Bep.  4^;  19  Ann.  Cas.  515,  citing  Continental  Wal}  Paper 
Go.  Case,  supra;  Johnson  v.  Van  Wyck,  4  App^  D.  C.  294 
Gregerson  v.  /m%,  4  Blatchf.  503;  10  Fed.  Cas.  No.  5795 
Pinney  v.  First  Nat.^  Bank,  68  Kansas,  223;  75  Pac.  B^ 
119;  1  Ann.  Cas.  381;  Wekmhoff  V.  Buiherford,  98  Ken- 
tucky, 91;  32  S.  W.  Bep.  288;  OH/roy  x.  Badger,  27  Misc. 
Bep.  640;  58  N.  Y.  Supp.  392;  Gescheidt  v.  Quirk,  66  How 
Pr.  272;  Roberts  v.  Yancey,  94  Kentucky,  243;  21  k  W. 
Bep.  1047;  42  Am.  St  Bep.  857;  Miles  v.  Mutual  Reserve 
Fund  Life  Ass'n,  108  Wisconsin,  421;  84  N.  W.  Bep.  159 
Brynll^]jolfson  v.  Dagner  (N.  Dak.),  109  N.  W.  Bep. 
320;  Burke  v.  Scharf  (N.  Dak.),  124  N.  W.  Bep.  7»;  Keiper 
Y.  MUler,  68  Fed.  B^.  627  (affinned  in  70  Fed.  Bep.  128;  16 
C.  C.  A.  679). 

A  plaintiff  cannot  maintain  an  action  for  damages  for 
infringement  of  letters  patent,  but  his  action  must  be  dis- 
missed, when  he  acquired  the  title  to  his  cause  of  action  and 
claim  thrbugh  a  contract  agaimt  public  policy  because 
champertous.  6  Cyc.  881,  882,  889;  Stewart  v.  Welch,  41 
Oh.  St  483. 

No  title  to  property  can  be  acquired  where  the  aet  of  such 
acquisition  id  criminal,  or  prohibited  by  statute,  or  where 
Hie  transfer  is  made  as  a  part  of,  or  a  step  in,  or  pursuant 
to,  an  act  prohibited  by  statute  or  against  public  policy. 
Pearce  v.  RicCy  142  U.  S.  28;  Central  Transportation  Co.  v. 
PvUman's  Car  Co.,  139  U.  S.  24;  Mi^r  v.  Amman,  145  U.  S. 
421;  20  Cyc.  937,  938,  and  cases  cited;  Holman  et  al  v. 
Ringoy  86  Mississippi,  690. 

The  assignment  or  transfer  of  ^  negotiable  security  upon 
an  illegal  consideration  is  void,  and  confers  no  title  to  the 
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iilstruliieat  on 'the  assignee;  and  hence  the  BEitfker  of  tile 
note  given  upon  a  yaHd  consideration,  may  defeat  a  recovery 
upon  it  by  an  assignee  who  w<m  it  at  a  game  of  cards. 
Drinkall  v.  Mavius  JStdte  Banhj  11  N.  Dak.  10;  14  Am.  A 
Eng.  Bncy.  of  Law  (2d  ed.),  647,  468;  Thomas  v.  First  Nmt. 
Bmh,  213  Illinois,  261;  &urke  v.  Buck^  81  Nevada^  74;  99 
PaC  Rep.  1078;  21  Aim.  Cas.  «25. 

Without  the  active  assistance  of  a  willing  court,  the  trust 
and  unlawful  object  must  have  failed ;  with  ttich  assistance, 
it  was  perfected.  A  court  will  not  lesid  its  aid  to  the  acoom- 
plishment  of  an  unlawful  object  Pedk  v.  Heurioh^  167 
U.  S.  624;  Graham  v.  LaCrosse  <6o.  Co.y  102  U.  S.  148;  Gen- 
eral TntAsportation  Co.  v.  PMman^s  Oar  Co.j  189  U,  8.  24; 
Hoffman  V.  BuUockj  34  F«i.  Rep.  248;  Forker  v.  Brotsn, 
80  N.  Y.  Supp.  827  r  6fruber  v.  Baher,  20  Nevada,  472;  9 
L.  R.  A.  808. 

[1?]  The  object  and  purpose  of  a  trust  must  be  legal. 
28  Am.  &  Eng.  Ency.  of  Law  <2d  ed.),  866,  867,  and  cases 
cited. 

An  association  fonned  for  an  unlawful  purpose  cannot 
sue.    30'Cyc.  29. 

A  corp<Hration  cannot  be  formed  for  an  unlawful  pur- 
pose.   10  Cyc.  161,  and  notes. 

It  is  as  important  to  the  public  that  comp^ticm  fihould 
not  be  repressed  by  worthless  patents,  as  that  the  patentee 
of  a  really  valuable  invention  should  be  protected  in  his 
mcmopoly.  Pope  Mfg.  Co.  v.  €hrtmdli/y  144  U.  S.  288; 
Jlfinneao^  v.  Creamery  Package  Mfg.  Cd.^  supra. 

Mr.  Emamiel  Cohen  and  Mr.  Amasa  C.  Paulj  irith  whom 
Mr.  John  B.  Atwater^  Mr.  Frank  W.  Shaw,  Mr.  Osorfe  C. 
Fry,  and  Mr.  W.  A.  S perry  wert  on  the  Imefs.  far  defead- 
ants  in  error: 

The  1897  contract  between  the  two  defendants  was  not 
in  restraint  of  trade,  nor  an  attempt  to  ci^ate  a  monopoly. 

In  order  to  condemn  an  agreement  as  void  tinder  the  act 
of  July  2,  1890,  its  dominant  purpose  must  be  an  inter- 
ference with  interstate  or  international  conmierce.  Cm- 
dnnati,  dkc.  Packet  Oofnpany  v.  Bay,  200  XJ.  S.  1T9;  Hop- 


Digitized  by  VjOOQ IC 


VIBTUB  V.  OKBAMBBT  PiKIKI»C^  JCFO.  00.  810^ 


kim  T.  Uniied  jStafaa,  171  U.  Sr57»,  596*^  ZZiUtaf  i^ftie0#  ty. 
/irfn^  Tra^  AsmmaHon,  171  U.  S.  505,  668*^  Andermn  v.^ 
VmUd,  JSiateay  171  U;  Sj  604^  61*;  Addyston^PiperC4.r,^^ 
United  States,  175  XT.  S.  211,  229;  Northern  Samrities'€o. 
y.  UnUed States^  188  F.  S.  197,  d&l\xFiMw. Barber  AspAdU 
Co.,  194  U.  a  618)  «28;  Standard  OU  Co.  v.UnUed  St&tea,^ 
221  U.  S.  1,  66;  Union  Pacifio  Coal  Co.  y.  UnUed  Statesi 
173  Fedi  Bep.  787. 

The  agreemfint  of  June^  1898,  belween  the  two  defendants 
was  not  in  violation  of  the  Sherman  Act. 

IEybh  if  the  Creamery  Company  were  assumed  to .  be  la 
party  to  an  unlawful  combination  in  restraint  of  trade^ 
thiSrwould  not  deprivie  it  of  its  right  to  eve  f or  infringe- 
[19]  ment  of  its  patents.  Straii  -v.  NaUonaL  Harrow  Comr*^ 
pan^  61  Fed.  Bep.  819;  ConmjMy  y.  Union  Sdwer  Pipe  Con^ 
pamfffj  184  U.  S.  540.  See*  also  Fritis  v.  Palmer^  1S2  U.  8. 
282;  Diekermm  v.  Norihem  TmtH  Co.,  176  U.  S.  181,  190? 
S^nOh  Dakota  ▼.  North.  CarolimOj  192  IT.  S.  286^  811 ;  Harris 
fTum  V.  Northern  Securities  Co.,  197  U.  8.244^  291;  In  re* 
M^ropoUtan  Railway  Beoeiverehipy^OB  U.  S.  90,  111;  In- 
ternational Harvester  Co.  v.  Clements,  163  Miohig»Q,'65^ 

None  of  the  contoKts  oonta^ed  any  provisions  f  ot  bring- 
ing action  against  aUeged  iniringera  of  patents  for  the  pur- 
pose of  driving  them  outx>f  business. 

The  evidenee  >did  not  warrant  the  jury  in  fln^ig  any^' 
agreement  or  cooaspincy  betwe»i>  the  delendamts.to  bring 
the  patent  suits  for  the  purpose^^of  driving  the  i^ainlff ffs  out*  > 
of  bttsineflB. 

The  owner  of  a  patent  may  notify  infringers'  of  his  ' 
clwKis.and:  warn  them  <hat  unless  they  denst^  suits^will  be 
broi^^t  to  p]::oteGt  him  in  hia  legal  ri^ts.    The  only^iimita- 
tipn  x)n  the  right- to  issue  such  warnings  ia  thereqwement^ ' 
of  good  faith.    KeUt/v.TpsiUmiiiDress^Stai^Co.,Ai^fM^< 
B^  1»;  Computing  Sooles  Co.  v.  NaUonA  Oomputk^* 
Scale  Co.,  79  Fed.  Bep.  962;  Farquhar  Co.  v.  National  Hegh^y 
roW'rCa.,l(»  Fed/;B^  714;  Adrimee,  Piatt  iA^-Vo.Y.Nk- 
tiowd-H^rraw  Co^  121  F«di  Bep.7887;  Tt\zmgf»ri^40<*#i4»fi»* 
Co^  \.  Landauer,  IfS^  Fed..BiBpi^l8&;  Mi^cbeXtr.  iMsrm^^ 
t^md  dhe.  Co^  169  F«dL  Itep^,  14(rf  SOvCyo.  1054*^ 
96826*— TOL  4—17 62 
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There  is  nothing  in  this  case  to  indicate  that  anj  of  the 
warnings  issued  by  the  defendants  were  made  in  bad  faith, 
and  they  were  promptly  followed  by  tl^  institution  of  the 
infringement  suits. 

The  1897  agreements  had  to  be  solely  with  the  settlement 
of  litigation  then  existing  or  apprehended,  with  the  result 
that  a  large  amount  of  litigation  was  settled,  and  the  parties 
relieved  from  vexation  and  expense  and  enaUed  to  proceed 
with  their  business.  Bement  v.  National  Harrow  Co.^  186 
U.  S.  70,  98. 

[19]  None  of  the  1897  agreements  was  in  restraint  of 
trade. 

The  restraint  of  trade  was  not  greater  than  the  circum- 
stances of  tiie  transaction  required.  Cincinnati  dkc.  Packet 
Co.  V.  Bay^  200  U.  S.  176;  Shawnee  Compress  Co.  v.  Ander- 
son^ 209  U.  S.  423;  WhOmell  v.  Continental  Tobacco  Co.^ 
125  Fed.  Bep.  454,  461.  Stipulations  of  the  kind  involved 
are  frequent  and  valid.  Littlefleld  v.  Perry^  21  Wall.  205. 
They  do  not  contravene  public  policy.  Westinghouse  Co.  v. 
Chicago  <6e.  Co.,  85  Fed.  Bep.  786;  Reece  v.  Fenwiokj  140 
Fed.  Hep.  287,  288. 

Nor  was  the  June,  1898,  agreem^it  in  restraint  of  trade. 

The  stipulations  in  the  Owatonna  Manufacturing  Com- 
pany agreements  as  to  prosecuting  infringers  were  usual 
covenants,  nor  warranting  the  inference  of  a  purpose  to 
drive  competators  out  of  business  by  groundless  miits.  See 
collections  of  forms  in  Jones'  Legal  Forms,  pp.  785,  739, 
741;  Foster  v.  Ooldschmddtj  21  Fed.  Rep.  70;  Macon  Knit- 
ting Co.  V.  Leicester  Con.  Mills  Co.j  113  Fed.  Rep.  844;  WO- 
Hey  V.  New  Standard  Con.  Co.^  164  Fed.  Rep.  421 ;  Critcher 
V.  Linker^  169  Fed.  Rep.  658;  Jackson  v.  AUen^  120  Massa- 
chusetts, 64;  The  Fomcrooh  Mfg.  Co.  v.  Bamum  Wire  Co., 
63  Michigan,  195;  Croninger  v.  Paige^  48  Wisconsin,  229; 
Washburn  dk  Moen  Mfg.  Co.  v.  Southern  Fire  Co.^  37  Fed. 
Bep.  428. 

The  Owatonna  agre^oaents  had  to  do  wholly  with  manu- 
facture, and  wero  thus  beyond  the  purview  of  the  Sha- 
man law.  United  States  v.  Knight  Co.,  166  XT.  S.  1 ;  United 
States  V.  Northern  Securities  Co.,  120  Fed.  Rep.  721,  728; 
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Diamond  Glue  Go.  v.  United  States  Glue  Co.,  187  U.  S.  611, 
616;  Cornell  v.  Coyne j  192  U.  S.  418,  428;  Loewe  v.  Lawler, 
208  U.  S.  274,  297. 

The  Owatonna  agreements  had  to  do  wholly  with  pat- 
ented articles  and  were  thus  beyond  the  purview  of  the 
Sherman  law.  Bement  v.  National  Harrow  Co.,  186  U.  S. 
70,  91 ;  Henry  v.  Dick  Co.,  224  U.  S.  1,  28. 

The  general  agreement  had  for  its  purpose  the  pre- 
[20]  vention  of  ruinous  competition  in  chums  and  the 
avoidance  and  settlement  of  litigation  and  did  not  consti- 
tute an  undue  restraint  of  interstate  commerce  within  the 
Sherman  law,  nor  does  it  show  a  design  to  drive  competi- 
tors out  of  business  by  groundless  suita  WhitweU  v.  Con- 
tinental Tobacco  Co.,  125  Fed.  Rep.  454;  United  States  v. 
Standard  Oil  Co.,  173  Fed.  Rep.  177. 

A  contract  is  not  to  be  assumed  to  contemplate  unlawful 
results  unless  a  fair  construction  requires  it  upon  the  estab- 
lished facts.  Cincimiati  Packet  Co.  v.  Bay,  200  U.  S.  179, 
184. 

The  subsequent  conduct  of  the  Creamery  Company  in 
using  names  other  than  its  own,  and  in  acquiring  other 
concerns,  does  not  tend  to  show  a  design  to  drive  competitors 
out  of  business. 

The  Creamery  Company  has  never  monopolized  or  at- 
tempted to  monopolize  any  part  of  interstate  commerce 
within  the  meaning  of  the  Sherman  Act.  See  Noyes  on 
Corporate  Relations,  §  889,  p.  711;  National  Cotton  OU  Co., 
V.  Texas,  197  U.  S.  115. 

Even  if  the  Creamery  Company  had  monopolized  a  sub- 
stantial part  of  interstate  commerce,  no  casual  connection 
is  shown  between  its  acts  and  the  damages  claimed  by  plain- 
tiffs.   21  Am.  &  Eng.  Ency.  (2d  ed.),  480;  29  Cyc,  439. 

An  executed  illegal  contract  carries  title  to  its  subject- 
matter  in  the  same  way  as  if  the  contract  were  legal,  unless 
the  law  violated  declares  to  the  contrary.  15  Am.  &  Eng. 
Ency.  932;  McMuOen  v.  Hoifman,  174  U.  S.  639;  FriHs  v. 
Palmer,  132  U.  S.  282. 

The  Sherman  law  does  not  forbid  the  passage  of  title, 
but,  on  <lie  contrary,  impliedly  sanctions  it.    ConnoUjf  v. 
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J7niem  iS^t^^  Piptf  C'o.,  184  U.  S.  540;  Harrinum  v.  Nbrthem 
Securities  Co.,  197  U.  S.  244: 

The  executed  illegal  contract  is  given  the  same  effect  as 
respects  the  passage  of  title  as  would  be  given  to  a  legal 
[81]  contract  of  the  same  tenor  and  effect.  Strait  v.  Na- 
tional Harrow  Co,,  51  Fed.  Rep.  819^;  Edison  Electric  Light 
Co.  V.  Sawyer  Mann  Electric  Co.,  58  Fed.  Rep.  592;  Soda 
Fountain  Co.  v.  Green,  69  Fed  Rep.  333 ;  Bonsack  Machine 
Co.  V.  Smith,  70  Fed  Rep.  388;  Saddle  Co.  v.  Troxel,  98 
Fed  Rep.  620;  National  Folding  Box  Co.  v.  Robertson,  99 
Fed.  Rep.  985;  OiM  Elevator  Co.  v.  Oeiger,  107  Fed.  Rep. 
131 ;  General  Electric  Co.  v.  Wise,  119  Fed.  Rep.  922 ;  FvUer 
V.  Berger,  120  Fed.  Rep.  274;  Motion  Picture  Patents  Co. 
V.  LaefMrde,  178  Fed.  Rep.  104;  Motion  Picture  Patents  Co. 
V.  UUman,  186  Fed.  Rep;  174;  but  see  contra.  National  Ear- 
rou>  Co.  V.  Quick,  67  F^.  Rep.  130,  which  was  affirmed  on 
a  different  ground. 

The  plaintiffs  suffered  no  damage  by  the  successful  prose- 
cution of  the  suit  against  them. 

The  system  of  remedies  applied  in  Federal  courts  does 
not  permit  a  pending  suit  in  equity  to  be  used  as  a  ground 
of  recovery  at  law. 

The  plaintiffs  are  in  fact  prosecuting  a  suit  for  malicious 
proseoation  in  defiance  of  the  rule  that  such  a  suit  is  not 
maintainable  unless  the  primary  suit  has  terminated  in  their 
favor. 

Under  the  Sherman  Act  the  injury  counted  on  must  be  of 
a  kind  actionable  at  common  law.  The  statute  does  not  over- 
ride the  rules  as  to'  damnum  absque  injuria.  ^  WhitweU  v. 
Continental  Tobacco  Co.,  125  Fed.  Rep.  454,  461;  PenMyl- 
vania  B.  B.  Co.  v.  Marchant,  119  Pa.  St.  561;  Smith  v. 
W%lcox\  47  Vermont,  537,  545;  Hortenstine  v.  Virginia- 
Carolina  By.  Co.,  102  Virginia,  914;  Connolly  v.  Western 
U^don  Telegraph  Co.,  100  Virginia,  51;  Tyler  v.  WesL  Vn. 
Td:  Co.,  54  F^.  Rep..  634;  Crescent  Live  Stock  Co.  v. 
Slaughter  House  Co.,  120  F.  S.  141, 147;  26  Cyct  56j 

According  to  the  weight  x)f  authority  and  reason  a  suit  for 
the  malicious  prosecution  of  a  civil  action  is  not  nmintaii^ 
able  mless  there  be  an  interference  with  person  or  property. 
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WUlard  v.  Holmes,  142  N.  Y.  402;  Burt  v.  Smkh,  181 
N.  Y.  1. 

[28]  The  difference  of  opinion  is  stated  and  the  cases  col- 
lected in  21  Am.  Law  Reg.  281-353  (article  by  Lawson) ; 
93  Am.  St.  Rep.  466-469  (article  by  Freeman);  McCar- 
mick  Harvester  Machine  Co.  v.  WiUanj  63  Nebraska,  391 ; 
4  Current  Law,  pp.  472-474  (article- by  Longsdorf ) ;  19 
Am.  &  Eng.  Ency.  652,  653;  26  Cyc,  pp.  14-16;  Wetmare 
V.  MeUinger,  64  lowa^  741 ;  Dorr  Cattle  Co.  v.  Des  Moines 
National  Banky  127  Iowa,  153;  Smith  v.  Michigan  Buggy 
Co.,  175  Illinois,  619;  Potts  v.  Imlay,  4  N.  J.  L.  377;  Lvhy 
V.  Bennett,  111  Wisconsin,  613 ;  contra,  see  Kolka  v.  Jones, 
6  N.  Dak.  461;  71  N.  W.  Rep.  558;  Bumap  v.  Albert,  4 
Fed.  Cas.  761  (No.  2170) ;  Cooper  v.  Armow  (C.  C,  N.  Y.), 
42  Fed.  Rep.  215;  Bishop  v.  American  Preservers  Co.  (C.  C, 
111.),  51  Fed.  Rep.  272;  Wade  v.  Natuxnal  Bank  of  Com- 
merce {C.  C,  Wash.),  114  Fed  Rep.  377;  Tamhlyn  t.  Johns- 
ion  (C.  C.  A.,  8th  Circ),  126  Fed.  Rep.  267,  270;  Wilkin- 
son V.  Ooodfellow-Brooks  Shoe  Co.  (C.  C,  Mo.),  141  Fed. 
Rep.  218. 

Even  in  jurisdictions  where  a  suit  may  be  maintained 
without  interference  with  persons  or  property  the  want  of 
probable  cause  must  be  very  clearly  proven.  There  is  in 
this  case  no  evidence  at  all  of  want  of  probable  cause. 
Eickhoff  V.  Fidelity,  dkc,  Co.,  74  Minnesota,  139;  Bigelow, 
Torts,  78;  Newall,  Mai.  Pros.  35;  Cooley,  Torts,  207;  Fergu- 
son V.  Amow,  142  N.  Y.  580,  583. 

Even  if  the  prosecution  of  the  Owatonna  Manufacturing 
Company's  suit  constituted  an  actionable  injury,  such  in- 
jury did  not  arise  from  an3i;hing  forbidden  or  declared 
unlawful  by  the  Sherman  Act. 

The  complainants  have 'waived  their  right  to  the  penalty 
under  the  Sherman  Act  by  bringing  suit  in  the  State  conrt 
for  malicious  prosecution.  /Etna  Insurance  Co.  v.  Swift, 
12  Minnesota,  487,  445;  Ency.Tl.  Ar  Pr.  864;  16  Oyc.  260; 
Bohb  V.  Vos,  155  U.  S.  13;  Bierce  v.  Hutchins,  205  U.  S.  840, 
346;  Klipstem  dk  Co.  v.  Grmt,  141  Fed.  Bep.  72 ;  Water  Co. 
V.  Hutchinson,  160  Fed.  Rep.  41. 

[23]  A  patent  owner  may  notify  infr^gers  of  hisclaims 
and  threaten  them  with  a  suit  unless  they  desist    If  he 
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does  this  in  good  faith,  believing  his  claims  to  be  valid,  and 
brings  his  suit  with  reasonable  diligence  he  is  acting  within 
his  rights  and  incurs  no  liability.  There  is  no  evidence  of 
bad  faith  in  the  record.  KeUey  v.  YpsUanH  Mfg.  Co.j  44 
Fed.  Kep.  119;  ComptUing  Scale  Co.  v.  National  Scale  Co.^ 
79  Fed.  Rep.  962;  FarquJuir  Co.  v.  National  Harrow  Co.^ 
102  Fed.  Rep.  714;  Adriance,  Piatt  <&  Co.  v.  National  Har- 
row Co.y  121  Fed.  Rep.  827;  Warren  Featherbone  Co.  v. 
Landauer^  151  Fed.  Rep.  130;  DUtgen  v.  Racine  Paper 
Goods  Co.^  164  Fed.  Rep.  84;  Mitchell  v.  International^  dkc.^ 
Co.,  169  Fed.  Rep.  146. 

The  warnings  considered  as  a  separate  cause  of  action 
were  barred  by  the  statute  of  limitations.  CJuUtanooga 
Fowndry  Co.  v.  Atlanta,  203  U.  S.  390;  Huntington  v.  At- 
triU,  146  U.  S.  667,  608;  Brady  v.  Daly,  175  U.  S.  148,  155, 
156. 

There  is  nothing  in  the  evidence  to  show  that  either  of 
the  defendants  had  any  improper  or  unlawful  connection 
with  tiie  infringement  suit  brought  by  the  other. 

A  combination  to  bring  suits  is  not  within  the  Sherman 
Act 

The  public  is  not  entitled  to  competition  among  patent 
owners  or  licensees,  and  therefore  combinations  relating  to 
United  States  patents  are  not  within  the  Sherman  Act. 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  331; 
Board  of  Trade  v.  Christy  Grain  Co.,  198  U.  S.  236,  252. 

If  the  Sherman  Act  applies  to  combinations  among  patent 
owners,  the  patentee's  power  of  assignment  is  limited,  and 
to  tiiat  extent  his  exclusive  ri^ts  are  destroyed. 

Patent  owners  may  lawfully  secure  for  themselves,  through 
a  combination  of  their  patents,  a  traffic,  however  extensive, 
in  unpatented  articles.    Henry  v.  A.  B.  Dick  Company/,  224 

u.  a  1. 

[S4]  Mr.  Justice  McKbnna  delivered  the  opinion  of  the 
court. 

Action  for  the  recovery  of  damages  in  the  sum  of 
$406,881.60,  being  the  total  of  certain  specific  items  men- 
tioned in  the  complaint,  and  for  all  other  damages  sus- 


Digitized  by  VjOOQ IC 


VIBTUS  i;.  OBBAHBEY  PACKAOB  MFG.  00.  828 

Opinloii  of  the  Court 

tained  hj  plaintiffs  (so  designated  throughout  this  (pinion) 
by  virtue  of  the  facts  stated,  including  all  sums  that  they 
are  entitled  to  under  the  provisions  of  the  Anti-Trust  Act 
of  1890,  July  2,  1890,  26  Stat  209,  c  647,  together  with 
an  attorney's  fee.  The  grounds  of  recovery  are  set  forttt 
in  the  complaint,  which,  inclusive  of  exhibits,  occupies 
150  pages  of  the  record,  and  seems  to  make  impossible  any 
attempt  at  brevity  or  condensation*  The  case,  however,  is 
not  in  wide  compass  and  attention  may  be  c<mcentrated  upon 
certain  considerations.  The  c<mtention  of  plaintiffs  in  its 
most  general  form  is  that  the  def ^[idants  entered  into  a  c(m- 
spiracy  or  combination  in  restraint  of  interstate  trade  and 
in  execution  of  it,  plaintiff's  interstate  business  was  destroyed 
by  defendants  wrongfully  prosecuting  two  suits  against 
them  for  the  infringement  of  patents  under  which  the 
articles  of  their  trade  were  manufactured  and  by  circulating 
slanders  and  libels  to  the  effect  that  such  articles  were  in- 
fringements of  defendants'  patents.  A  cause  of  action  is 
hence  asserted  under  §  7  of  the  Anti-Trust  Act  The  sec- 
tion is  as  follows: 

Any  person  who  shall  he  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act,  may  sue  therefor  in  any  circuit 
court  of  the  United  States  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in  controversy, 
and  shall  recover  three  fold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee. 

To  justify  recovery,  therefore,  injury  must  result  from 
something  forbidden  or  made  unlawful  by  the  act,  and  [25] 
what  is  forbidden  or  made  unlawful  is  expressed  in  §§  1 
and  2.    Section  1  is  as  follows: 

Bvery  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  is  hereby  declared  to  be  iUe- 
gaL    •    •    • 

The  acts  forbidden  are  made  a  misdemeanor.  And  by 
§  2  it  is  also  made  a  misdemeanor  for  any  person  to  ''  mo- 
nopolize, or  attempt  to  monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons,  to  monopolize,  any  part 
of  the  trade  or  commerce  among  the  several  States,  or  with 
foreign  nations." 
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QDfae.qMrtkm  oconrs,  Do  i^e^faots  of  the  ease  show. a 

vlmadi  of  ihe  Isw  bj  dBfendaats  and  injury  resoltiiig  ffwn 

:  it  to •  plaintiffs?    The  faUowii^  'facts  are  alleged:  On  the 

.  94th*^of  Felnruary,  1898,  or  fast  prior  thereto,  certain  oor- 

^potfatioDSy.and  #ne  paulnadiip  were  engaged  in^.making  or 

^eelUng  craamery  supplies,  including  combined  churns  and 

-  batter  workers^  and  tranaportkig  them  in  State  and.  inter- 

state-^eonmierce.  -All  of  theeorporaAions  and  the  partoer- 

ridiip' wa«.ini (direct  ccmpetitiGn  in. their  lines  of  business 

.and  as  the  result  of*  it  all  of  the  artides  manufactured  and 

seld  by  them^were  sold  at  no  more  than  a  fair  price  imd 

isgkunate  profit  j  The  corpentions  controlled  over  90  per 

.»eent-o£<the  business  of  manufacturing  and  selling  creamery 

I  and  dairy  supplies  in  the  States  of  Michigan  and  Indiana 

andean  all  the  States  west  and  in  some  of  the  States  east 

thereof,  manufacturing  the  articles  in  one  or  more  of  the 

States  and  shipping  by  the  same  common  carriers  from  the 

States  where  manufactured  to  other  States  and  distributing 

and  selling  such  articles' there. 

On  the  24th  of  February,  1898,  the  Creamery  Package 
.Manufacturing  Company^  one  of  the  corporations,  and  its 
stockholders,  then  engaged  in  the  manufacture  and  sale  of 
dairy  and  ereamery  supplies  but  not  of  [86]  combined 
chums  and  butter  workers,  it  being  as  to  the  latter  only 
the  agent  for  their  sale,  entered  into  a  contract  with  the 
other  corporations  and  the  partnership  by  which  it  was 
agreed  to  increase  the  capital  stock  of  the  Creamery  Pack 
.  age  Manufacturing  Cojoipany  to  enable  it  to  purchase  the 
property  and  business  of  the  other  corporations  parties  to 
the  contract,  including  in  the  property  all  patents  and  appli- 
cations for  patents. 

The  contract  is  very  elaborate  and  verbose,  but  we  need 
not  give  its  particular  covenants,  as  no  point  is  made  upon 
them,  it  being  only  alleged  and  contended  that  its  purpose 
and  effect  were  that  tiie  Creamery  Package  Manufacturing 
CoQipany  should  acquire  the  property  and  business  of  the 
other  corporations,  and  that  while  the  latter  should  cease 
to  exist  they  should  be  represented  as  continuing  as  separate 
and  independent  concerns  and  competitors  in  the  market 
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with  {he  Creamery  Package^  Maniifaeturing  Company  and 
with  one  another^  while  in  truth  and  fact  there  would  be 
no  competition  between  them. 

It  is  (alleged  that  in  execution  of  the*  purpose  of  the  con- 
tract trareling  (men  from  the  different  houses  under  instruc- 
tions from  the  Creamery  Package  Manufacturing  CiHupany 
met  and  secretly  arranged  the  bid  each  should  tinteipoee, 
determining  by  lot  and  other  ways  who  should  interpose  the 
lowest  bid  and  who  the  highest. 

The  Owatonna  Company  was  not  a  party  to  that  contract, 
but  it  is  contended  that  it  participated  in  or  is  brought  into 
the  scheme  and  purpose  of  the  contract  by  certain  agreements 
entered  into  by  it  with  the  Creamery  Package  Manufactur- 
ing Company.  They  are  all  attached  to  the  complaint  as  ex- 
hibits and  may  be  described  as  transferring  certain  patents 
or  the  right  to  use  certain  patents  to  the  Creamery  Package 
Manufactur-[27]ing  Company.  A  brief  summary  of  them 
is  given  in  the  margin.* 

•The  first  of  the  agreements  between  the  conqmnles  was  made 
AprU  19,  1897  (that  was  before  the  ccmtract  of  Feb.  24,  1898),  and 
recited  that  the  Owatonna  Oompany  was  the  owner  of  certain  patents 
coTering  combined  churns  and  butter  work^^  and  was  manufactoring 
tiie  same,  and  that  as  the  Oreamery  Package  Manufacturing  Company 
was  desirous  of  handling  the  same  as  sole  agents,  the  agreonent  was 
made.  It  conveyed  five  patents  issued  between  January,  1693,  and 
August,  1898,  and  applications  fw  another.  There  were  provisions  as 
to  the  size,  material,  and  other  details ;  also  as  to  royalties  to  be  paid 
to  the  Disbrow  Manufacturing  Company.  And  the  Owatonna  Com- 
pany agreed  to  in^tect  the  Creamery  Padcage  Manufacturing  Com- 
pany from  aU  soits  for  infrhigement  of  the  patents  or  elaims  for 
damages  arising  out  of  the  •sales  of  the  eharns  and  promptly  and  vig- 
orously to  attack  infringers  and  to  procure  patents  on  aU  improve- 
ments made  by  it  or  by  any  person  in  its  behalf. 

There  was  an  addition  to  '*  e  contract  made  June  4,  1897,  in  regttrd 
to  the  repair  parts  of  the  **  Winnv  "  chunis  and  tbe  repair  and  per- 
fection of  the  4Kime,  and  the  rebate  from  the  billing  price. 

On  January  12,  1898,  a  sopplemental  contract  was  made  by  the 
same  parties  as  to  tiie  disposition  of  the  royalties  received  under  a 
llesDBe  oentract  nmde  Septenber  80,  1897,  with  the  Cornish,  Curtis 
&  0reene  'ianttfactiiring  Company,  of  Fort  Atkinson,  Wisconsin. 

On  Jane  4,  1898,  another  agreement  was  made  between  the  parties 
which  referred  to  the  agreement  ef  AprU;  1897,  and  to  the  pendency 
of  litigation  l>ased  on  the  infringement  or  charges  of  infringement  of 
the  patents  with  which  that  contract  was  concerned.    For  the  purpose 
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[28]  It  18  alleged  that  on  July  8,  1904,  the  Creamery 
Package  Manufacturing  Company  and  the  Owatonna  Com- 
pany brought  suit  separately  in  the  Circuit  Court  of  the 
United  States  for  the  First  Division  of  the  State  of  Minne- 
sota, at  Winona,  against  the  plaintiffs,  charging  infringe- 

of  adjusting  all  claims  growing  out  of  such  Infringement  and  settling 
the  litigation  between  the  Owatonna  Company  and  F.  B.  Fargo  ft 
Co.,  whose  rights  the  Creamery  Package  Ifannfacturing  Co.  had  ac- 
quired, it  was  agreed  that  one  of  the  suits  which  was  named,  and  in 
which  proofs  had  been  taken,  should  be  brought  to  a  speedy  hearing 
and  all  other  suits  dismissed. 

The  Creamery  Package  Manufacturing  Company  agreed  not  to 
manufacture  the  machine  known  as  the  "  Winner  *'  or  the  '*  Dlsbrow,** 
both  ref tf  red  to  in  the  contract  of  April,  1897,  called  the  **  sales  con- 
tract,** or  any  other  of  a  described  kind  made  by  the  Owatonna 
Company,  but  was  at  liberty  to  manufacture  and  sell  churns  and  but- 
ter workers  of  any  other  construction.  Satisfaction  of  all  royalties, 
damages,  and  costs  was  agreed  on. 

The  sales  contract  was  continued  in  force  and  there  was  added  to 
it  a  provision  entitling  the  Owatonna  Company  to  furnish  56  per  c^it 
in  value  at  list  price  of  the  churns  and  butttf  workers  sold  by  the 
Creamery  Package  Manufacturing  Company  in  each  year  after  the 
date  of  the  contract  If  less  than  that  per  cent  should  be  made  and 
furnished  by  the  Owatonna  Company,  certain  sums  were  provided  to 
be  paid  by  the  other  company.  And  the  latter  company  agreed  not 
to  discriminate  against  the  machines  manufactured  by  the  Owatonna 
Company  in  favor  of  machines  of  its  own  manufacture  or  of 
other  manufacturers,  and  that  it  would  give  to  the  machines  of  ttie 
Owatonna  Company  the  same  effort  and  energy  to  effect  their  sale. 
The  Owatonna  Company  agreed  to  protect  the  patents  and  prosecute 
infringers  and  give  assistance  to  the  Creamery  Package  Manufiictor- 
ing  Company  in  the  prosecution  of  infringers.  Permission  was  given 
to  the  Owatonna  Company  to  use  the  "Disbrow**  and  ** Winner** 
churns  owned  by  the  Creamery  Package  Manufactoring  Company  or 
to  be  acquired  by  it  There  was  also  an  agreement  made  on  the  4th 
of  June,  18d8,  between  the  parties  in  settlement  of  claims  on  account 
of  the  use  of  patents  with  certain  other  parties  besides  F.  B.  Fargo 
&  Co.,  whose  business  the  Creamery  Package  Manufacturing  Ca  had 
acquired.  There  was  a  iHrovision  for  paying  royalties  to  the  Dlabrow 
Co.,  with  other  details  not  necessary  to  mention. 

On  January  1,  1008,  another  agreement  was  entered  into  between 
the  parties  which  disposed  of  and  adjusted  rights  and  contentiona  as 
to  patents  for  a  machine  called  a  pasteuriser  and  cream  ripener. 
By  an  agreonent  made  January  1,  1908,  the  prices  provided  for  In 
the  sales  contract  were  changed  in  certain  particulars. 
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ment  of  patents  for  chums  and  butter  workers.  The  bills 
in  the  suits  are  attached  to  the  complaint  in  this  action 
and  are  in  the  usual  form.  Process  was  issued  and  the 
plaintiffs  here  answered.  Upon  proofs  taken  a  decree  was 
entered  in  favor  of  plaintiffs  and  against  the  Owatonna 
Company  in  the  suit  brought  by  it.  It  is  not  alleged  in 
the  complaint  but  it  is  in  the  answer  of  the  Creamery 
[29]  Package  Manufacturing  Company  and  not  denied  that 
it  obtained  a  decree  adjudging  plaintiffs  here  infringers  of 
the  patents  which  were  the  subject  of  the  suit. 

It  is  alleged  that  the  defendants  here  conspired  with  one 
another  to  commence  and  prosecute  the  suits  and  that  they 
were  commenced  and  prosecuted  maliciously  and  without 
probable  cause,  whereby  plaintiffs  were  caused  certain  items 
of  damages. 

The  other  allegations  of  the  complaint  need  not  be  re- 
peated in  detail.  They  are  to  the  effect  that  the  contract 
of  February  24,  1898,  was  made  in  violation  of  law  to 
restrain  State  and  interstate  trade  and  commerce  and  that 
all  that  was  done  under  it  was  in  pursuance  and  execution 
of  that  purpose,  including  the  suits  brought  against  plain- 
tiffs by  the  Owatonna  Company  and  the  Creamery  Package 
Manufacturing  Company  for  the  infringement  of  patents. 
That  prior  to  the  bringing  of  those  suits  plaintiffs  had  a 
good  and  established  trade  and  market  for  their  chums  and 
were  manufacturing  and  shipping  them  in  the  States  of 
Wisconsin,  Iowa,  and  South  Dakota,  and  knowing  this  and 
fearing  that  such  trade  would  be  continued  in  those  States  and 
be  extended  to  other  States,  defendants  commenced  the  suits 
for  infringement,  and  prior  thereto  and  since  have  written 
letters  and  talked  to  purchasers  and  prospective  purchasers 
of  plaintiffs'  chums,  threatening  lawsuits  and  actions  for 
damages  for  infringement  of  the  patents  described  in  the 
biUs  and  also  threatened  suits  for  injimction,  and  by  this 
means  destroyed  plaintiffs'  State  and  interstate  trade. 

That  plaintiff  D.  E.  Virtue  and  one  Martin  Deeg  were 
the  first  joint  inventors  of  a  chum  and  butter  worker  and 
that  a  patent  was  issued  therefor,  No.  634,074,  under  which 
they  manufactured  those  articles  and  sold  them  in  State  and 
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interstnte  commerce  except  as  they  had  been  prevented  by 
the  suits  brought  against  them  as  hereinbefore  stated.  And 
by  elaborate  allegations  the  patents  upon  [80]  which  those 
sroits-  were  brought  are  attacked  for  want  of  invention  and 
novelty. 

That^the  Creamery  Package  Manufacturing  Company  has 
purchased* the  property  and  business  of  other  competitive 
concerns  and  that  it  has  had  during  the  last  several  years 
contracts  with  many  and'  numerous  dealers  in  the  articles 
sold  by  which  it  required  them  to  purchase  such  goods  ex- 
clusively of  it  at  certain  fixed  and  maintained  prices  and 
to  sell  only  in  certain  designated  territory,  the  object  of 
which  is  to  secure  a  monopoly  to  the  Creamery  Package 
Manufacturing  Company  and  to  restrain  interstate  com- 
merce. That  all  of  the  acts  detailed  were  done  in  pursuance 
of  a  common  scheme  and  conspiracy  on  the  part  of  all  of 
the  defendants  during  the  years  1897  and  1898  and  ever 
since  maintained  knd  carried  out,  limiting  the  production 
of  creamery  supplies,  fixing  and  determining  their  prices, 
restraining  trade  in  them  and  monopolizing  over  90  per 
cent  of  their  production  and  sale,  of  which  prior  to  one  year 
before  the  bringing  of  this  action  plaintiff  had  no  knowl- 
edge or  notice  except  the  two  suits  in  equity  and  the  contract 
by  which  Virtue  and  Deeg  transferred  to  the  Creamery 

'  Package  Manufacturing  Company  the  exclusive  right  to 
manufacture  the  chum  and  butter  worker  under  patent  No, 
684,074  for  the  period  of  three  years.  That  they  did  not 
know  that  that  contract  was  procured  as  part  of  the  schemes 
of  defendants.  That  they  were  at  no  time  parties  to  acts  of 
defendants  and  did  not  know  of  the  wrongful  contracts  and 
combinations  until  after  the  time  limited  to  take  the  testi- 
mony in  the  two  equity  suits. 

The  defendants  answered  the  complaint,  admitting  some 
of  its  allegations  and  denying  others.  They  alleged  per- 
formance of  the  contract  between  the  Creamery  Package 
Manufacturing  Company  and  the  plaintiff  Virtue  and  said 
Degg  and  opposed  to  the  charges  of  the  complaint  certain 
affirmative  matters,  including  two  actions  brought  in  the 

•State  court. 
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[SI]  A  jury  wss  empaneled  to  try  the  isme-whariiv^uidei^' 
the  instruetion^  of  the*  court,  foimd  a  Terdict  for  defend-^ 
antB  upon  which  a  judgment  ^was  duly  <Mitered. '  It'  waa 
aftened  hy  the  Cireuit  Oourl'^f  Appeals,  179  Fed;  Rep.  11& 

The  Circuit  Court  and  the  Cireuit  Court  of  >Appeala 
bolh  decided  that  the  damages  whidi  plaintiffs  alleged  they 
sustained  were  not  a  -consequeBoef  of  a  violation  by  de^ 
fendants  of  the  provisions  of  the  Sherman  Anti-Trust  Act. 
Bdth  courts  assumed  for  the  purpose  of  their  decision  that 
the  contract  of  February  24^  1898,  between  the  Cteamery 
Package  Manufacturing  'Company  and  the  other  >  manu- 
facturers and  selleiB  of  chums  and  butter  workers  was  a 
c<Mnbination  in  restraint  of  trade,  but  both  courts  held  that 
Uie  Owatonna  Company  was  not  a  party  to  it  nor  became  • 
associated  subsequently  in  its*  scheme. 

Of  the  infringement  suits  the  Court  of  Appeals  said  they 
e:diibited  ^a  case  where  two  suits  are  brought,-  one  by  a  - 
paity  to  a  lawful  agreement,  the  other  by  a  party  to  an 
unlawful  agreement,  for  the  infringement  of  patents  owned 
by  them,  respectively,  and  where  both  i>artie8  were  doing  no 
fore  than  exercising  their  legal  rights."  And  the  court 
dedared  in  effect  that  it  could  see  no  sinister  significance  in 
the  suits  being  simultaneous;  and  said,  fuarther,  that  after 
a  thorough  examination  of  the  record  it  agreed  with  the 
Cireuit  Court  that  there  was  no  evidmoe  -offered  at  the 
trial' ^  which  would  warrant  the  jury  in*  finding' that  any 
agreement  of  that  kind  existed." 

The  plaintiffs  attack  this  conclusion  in  twenty-one  propo- 
sitions, some  of  which  are  of  very  broad  generality,  and  all, 
counsel  contend,  are  supported  by  the  decisions  of  this  and 
other  courts.  It  is  quite  impossible  to  consider  them  in 
detail  without  a  review  and  repetition  of  the  cases*'  The 
view  we  take  of  the  case  makes  this  unnecessaiy.  The  case 
is,  as  we  have  said,  in  narrow  compass.  The  complaint 
charges  a  violation  of  the  Sherman  Act,  and,  as  a  means  of  ' 
aceomplisfaing  its  purpose,  the -destruction  of  [88]  jplaintiffis^ 
interstate'  trade  by  a  malicious  litigation  of  their*  rights. 
A  necessary  element  of  the  charge^  is  the  codperation  of  at 
least  the  corporate  defendants  in  the  purpose;  and 'this  de-^ 
teiMi&ea>^iir  inqnivju    In -amwMing  it  we  shall  lasMnne, 


Digitized  by  VjOOQ IC 


830  2lf7  UKITED  BTATBB,  83. 

Opinion  of  the  Ckmrt. 

as  ihe  lower  courts  assumed,  that  by  the  contract  of  Febru- 
ary, 1898,  the  Creamery  Package  Manufacturing  C<mipany 
and  the  corporations  ccmipeting  with  it  entered  into  a  com- 
bination offensive  to  the  law.  Did  the  Owatonna  Company 
participate  in  it  or  subsequently  join  it  or  cooperate  to  exe- 
cute its  purposes?  The  question  must  be  answered  in  the 
negative,  as  we  shall  proceed  to  show« 

The  Owatonna  Company  was  a  manufacturer  of  chums 
and  butter  workers  under  various  patents  owned  by  it, 
which  articles  it  scld  throughout  the  United  States,  and  by 
the  contract  of  April  19,  1897,  it  constituted  the  Creamery 
Package  Manufacturing  Company  its  sales  agent  of  them, 
the  latter  company  not  making  chums  and  butter  workers. 
The  contract  was  a  perfectly  legal  one  and  preceded  by 
some  time  the  agreement  of  the  24th  of  Fdi>ruary,  1898, 
entered  into  between  the  latter  company  and  other  corpora- 
tions. There  were  contracts  between  the  Creamery  Package 
Manufacturing  Company  and  the  Owatonna  Company  sub- 
sequent to  the  latter  date,  but  all  of  them  were  supplemental 
to  the  first  one  and  had  no  illegal  taint,  nor  did  they  affect 
it  with  illegal  taint.  It  is  true  they  granted  rights  to  the 
Creamery  Package  Manufacturing  Company,  and  exclusive 
rights,  but  this  was  no  vicdation  of  law.  The  owner  of  a 
patent  has  exclusive  rights,  rights  of  making,  using  and 
selling.  He  may  keep  tiiem  or  transfer  them  to  another — 
keep  some  of  them  and  transfer  others.  This  is  elementary; 
and,  keeping  it  in  mind,  there  is  no  trouble  in  estimating 
the  character  of  such  rights  or  their  transfer.  Of  course, 
patents  and  patent  rights  cannot  be  made  a  cover  for  a 
violaticm  of  law,  as  we  said  in  Standard  Sanitary  Momvo- 
facturing  Company  v.  United  States^  226  U.  S.  20.  But 
[33]  patents  are  not  so  used  when  the  rights  conferred  upon 
them  by  law  are  only  exercised.  The  agreement  of  the  nine- 
teenth of  April,  1897,  constituted,  as  we  said,  the  Creamery 
Package  Manufacturing  Company  a  sales  agent  of  the 
chums  and  butter  workers  made  by  tiie  Owatonna  Com- 
pany and  fixed  their  list  price.  The  patents  under  which 
the  articles  were  manufactured  were  stated,  uid  it  was  pro- 
vided that  the  Owatonna  Company  should  protect  the 
Creamery  Package  Manuf actanng  Company  from  all  suite 
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for  infringement,  defend  the  ralidity  of  the  patents  and 
promptly  attack  infringers.  This  provision  is  especially 
urged  by  plaintiffs  as  showing  a  oommon  and  illegal  pur- 
pose between  the  companies.  It  has  not  tiuit  quality.  It  is 
but  an  assurance  of  title  to  the  rights  conveyed. 

But  it  is  said  that  the  contract  between  the  companies 
dated  June  4,  1898,  exhibits  knowledge  by  the  Owatonna 
Company  of  the  Creamery  Package  Manufacturing  Com- 
pany's purpose,  and  ^^  fitted  into  the  scheme  of  the  two 
defendant  corporations  to  get  a  monopoly  in  the  United 
States";  and  this,  it  is  said  further,  ^^ can  only  be  when  all 
of  the  doings  *  *  *  are  looked  at  as  a  whole  from  be- 
ginning to  end."  We  can  not  concur.  We  have  seen  that 
the  contract  of  Jime  4,  1898  (inserted  above  in  the  mar- 
gin), was  but  a  settlement  of  claims  growing  out  of  re- 
ciprocal charges  of  infringement  and  it  has  no  other  con- 
nection with  the  agreement  of  February,  1898,  than  that 
some  of  the  claims  were  against  corporations  which  were 
parties  to  that  agreement.  It  would  be  far-fetched  to  say 
that  the  Owatonna  Company  could  not  assert  rights  or 
protect  rights  because  they  were  asserted  or  sought  to  be 
protected  against  corporations  which  had  become  m^nbers 
of  an  illegal  combination  without  participating  in  the  guilt 
of  such  combination  and  becoming  a  joint  conspirator  in 
its  purposes.  But  it  may  be  said  that  we  are  considering 
the  transactions  isolatedly  and  ignoring  [34]  their  com- 
bined effect.  That  indeed  would  be  a  fault,  but  in  order  to 
compute  their  .combined  effect  we  must  estimate  what 
strength  they  have  separately,  and  so  far,  on  the  face  of  the 
contracts,  there  is  nothing  to  inculpate  the  Owatonna  Com- 
pany. 

But  a  united  purpose  is  sought  to  be  established  between 
it  and  the  Creamery  Package  Manufacturing  Company 
by  the  testimony  of  witnesses  to  the  effect  that  the  con- 
tract of  April  19,  1897,  between  the  Disbrow  Manufactur- 
ing Company  and  the  Owatonna  Company  was  urged  by 
the  president  of  the  Creamery  Package  Manufacturing 
Company,  who  represented  that  the  acceptance  of  royal- 
ties by  the  I>ifli)row  Company  was  better  than  a  continu- 
ance of  competition.    It  is  not  practicable  to  give  all  the 
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teBtunQny^^of  what^^pieoedod  and  indneed  timfc!  oratemdi 
The  paii  moit  relf^rant  to  our  inqnuy  is  thaicwkkh  orekted 
to^the  oompeldtien  wkieh  existed  between  tfae  omipaiHeB* 
A.'witneas,'  who  was  pcesident  of  tbs'Owataima  Oompai^ 
at  the  time,  testified  ihat  it  was  suggested  to^hinr  and  olfaer 
offioers  of  the  company  by  Mv;  (Jates^  presid^iU;  of  the 
Cresmery  Package  Manufacturing  Company,  that  a  set* 
tlesftent  ought  to  be  brought  about  by  letter  or  otherwise 
With  th)B  Disbrow  Manufacturing  Company  ^  so  as  to 
get  the  two  chums  which  were  thtti  being  manufactured 
together,'^  and  stated  that  he  (Gates)  had  had  some  oon- 
f erenoes  wiih  the  Disbrow  CiMnpany,  and  he  Uiouglit  that 
if.  the  <^EkenBi  of  the.  Owatonna  Company  wouhi  go  to 
Mankatsi  ^Hhere  might  be  an  arrangement  made  whereby 
that  busiiMSS'  could  be  brou^it  in  omnection  with  ours, 
and  in  that  way  eliminate' the  competition  that  at  that  time 
existed  between  the  Owatonna  Monufaetunng  Company  and 
the  Disbrow  Manufacturing  Company."  This  object  was 
esq^ressed  by  the  witnesses  in  diflferent  ways. 

The  president  of  the  Disbrow  Manufacturing  Conapaay 
testified  that  Gates  urged  that  the  Disbrow  Company  shonld 
^^8t<9  manufacturing  and  make  a  contract  with  [S6]  the 
Owatonna  Manufacturing  Company,  and  let  them  have  mil 
oup  patente  on  combined  diums  and  butter  workers  and 
other  things,  and  combine  the  whole  business  under  one  head, 
and  let  them  do  all  of  the  manufacturing.'^  The  witness 
testified  that  he  at  first  rejected  the  proposition  and  resented 
the  manner,  in  which  the  proposal  wasmade,  (}ates<going  so 
fart  as  to  declare,  with  a  profahe  accompaniment^  ^  You 
will  do  it  or 'We  will  put  you  out  of  biisineaB."  But  subset 
quently  negotiations  were  resumed  and  the  president  of  the 
Creamery  Package  Manulacturing  Company  explained  thait 
he' wanted  matters  settled,  litigation  stopped,  ^^and  a  new 
arrangement  made  so  that  the  whole  thing  should  be  run 
under  one  head  and  one  control,''  and  in  that  way  ^  control 
the  whole  dram  business."  The  witness  formnlatod  the 
teiSBB^  which. Tesulted,  after  some,  days  of  negotistten,  in  the 
ccmtraot  of  April  19, 1897.  But  dming  the^negotiations  the 
witnees'didinot  see  the-OwatonnaiCenpaiqr^  npreaBttitativm 
nam  thsy^re»ched^the>pointrol>signiBg  tbsx 
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*Ih»t»  deelftitttioiis  8Mm  to  be  Yerjr  iffbltMry  tttd  imjtnti- 
fiftUe  wh«n  dtondiiig  nlone  and  to  have  had  iio  other  |>ilf^ 
pose  than  th^  ruthless  crudiiiig  ol  a  competitor  in  thtt  samfe 
line  of  business.  They  take  on  another  dniracter,  or  rather 
ahe  object  of  the  negotlalions  and  the  contracts  which  r^ 
suited  ftom  them,  take  ^  Another  diar4ct»r,  when  all  tibto 
testimony  is  considered.  It  will  be  obset^ed  from  the  datte 
of  those  negotiations  and  of  the  cimtractB  that  they  preceded 
by  nearly  a  year  the  contract  between  the  Creamery  PM^kag^ 
Manufacturing  Cottnpany  and  its  competitors  iknd  co^d 
have  had  no  relation  to  it  And,  besides,  th^y  had  a  natural 
and  adequate  inducement.  They  were  an  adjustiheiit  of 
disputes  and  litigation  growing  out  of  a  contract  between 
the  Disbrow  Company  and  the  Owatbnna  Company  coli- 
ceming  the  very  same  patents.  In  on^  duft  the  Owatonnk 
Company  was  plaintiff  against  the  DisbTbW  0<»npaniy;  ih 
another  suit  the  latter  [36]  company  was  plaintiff'  against 
the  Owatonna  Company,  and  both  suits  were  bksied  on  dis- 
putes as  to  rights  or  obligations  ari^ng^  from  the  contra(^t  of 
October  2,  1898.  The  t^timony  also  shows  some  contro- 
versy between  the  Creamery  Package  Manufacturing  Com- 
pany and  the  DisbroW  Company  in  tegard  to  other  pat^tn, 
but  the  eff^t  of  it  is  not  easy  to  estiitaate.  Thetfe  was  ulHo  k 
contract  entered  into  between  the  Disbrow  Company  and  the 
Creamery  Package  Manufacturing  CompAny  on  the  tibA- 
teenth  of  April,  1897,  settling  matter  growihg  out  of  a 
contract  between  those  compames  made  on  tJie  twelfth  of 
October,  1896,  by  which  the  Disfcrow  Company  rfiade  thte 
Ocamery  Package  Manufacturing  Com^ahy  its  eirdlusive 
sales  agetit  for  diums  and  butter  workers  and  morfcgilg^  tb 
the  latter  company  its  plant.  The  6ther  proViWohs  of  Uite 
contract  concern  the  adju^tmetit  of  the  relatione  b^wei^n  all 
of  the  coihpAnies  under  the  eohtempotaneou^  contracts,  And 
n«ed  not  be  Mated  ih  detail.  It  is  cteAr,  th^,  as  w«  ha^ 
already  said,  that  What  transpired  on  the  nihet^CTith  bf 
April,  ISST-^negotiatic^as  aUd  c(>ntt*act!9--had  no  MffAtidh  to 
the  contrACt  of  Fetawary,  1898,  and  ha*  fdr  OWir  indudj- 
ment  and  object  tti^  setttem^nt  6f  contmv^t^ies  And  ri^ts 
growing  out  of  the  ebiltfAct  of  OMob^^  t;  l89S/b(^iw'«ctt  ttie 
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Disbrow:  Company  Mid  the  Owatonna  Company,  and  that 
of  October  12, 1896,  between  the  Disbrow  Company  and  the 
Creamery  Package  Manulacturing  Company  and  the  propo- 
sition of  the  latter  ccmipany  to  become  the  sales  agent  of 
the  chums  made  by  the  Owatonna  Company.  All  of  this  is 
very  complicated  in  the  statement,  but  is  simple  enouf^  in 
the  results,  and  can  be  definitely  estimated  as  to  actual  and 
legal  effect  We  may  therefore  sum  up  by  saying  that  the 
Disbrow  Company,  by  its  contract  with  the  Owatonna  Com- 
pany, did  nothing  more  than  confirm  or  enlarge  the  rights 
which  the  Owatonna  Codnpany  had  obtained,  by  the  con- 
tract of  1898,  and  conveyed  to  it  the  exclusive  right  [87]  in 
the  patents  for  certain  named  royalties.  This  was  no  viola- 
tion of  law«  The  Owatonna  Company  did  nothing  more  in 
its  contract  with  the  Creamery  Package  Manufacturing 
Company  than  to  make  that  company  its  exclusive  sales 
agent,  and  this  was  no  violation  of  law.  Both  contracts  had 
natural  and  adequate  legal  inducements  and  conveyed  rii^its 
that  could  under  the  law  be  conveyed,  and,  as  a  necessary 
incident  to  the  conveyance,  one  only  of  the  parties  could 
thereafter  exercise  them.  It  may  be  that  the  Disbrow  Com- 
pany was  to  an  extent  in  competition  with  the  OwaUmna 
^Company,  but  it  was  a  competition  in  part,  at  least,  which, 
it  was  contended,  was  illegally  conducted  against  rights 
which  had  been  transferred  in  1893.  But,  be  that  as  it  may, 
we  repeat,  patent  rights  may  be  conveyed  partially  or  en- 
tirely, and  the  monopoly  of  use,  of  manufacture  or  of  sale 
is  not  one  condemned  by  law. 

It  is,  however,  urged  that  the  infringement  snits  brooj^ 
by  the  Creamery  Package  Manufacturing  Company  and 
the  Owat9^na  Company  against  plaintiffs  were  provided 
for  by  the  contracts  betwe^i  the  Owatonna  Company  and 
the  Disbrow  Company,  and  their  coincidence  in  time  is 
urged  as  proof  of  concerted  action  on  the  part  of  defend- 
apts  and  of  a  cou^iracy  to  destroy  plaintiffs'  business. 
The  contention  is  that  the  bringing  of  those  suits  was  not 
a  sinj^e  and  isolated  act  but  was  a  part  of  the  more  oxn- 
prehensive  plan  and  scheme  to<  secure  a  monopoly  in  the 
United  States  of  the  buainess  of  making. and  selling  ^ream- 
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&ry  supplies,  or,  more  accurately,  counsel  say,  to  continue 
and  maintain  the  monopoly  already  acquired.  And  it  is 
contended  that  the  attempt  was  successful  in  that  it  de- 
stroyed plaintiffs'  business.  That  these  contentions  are  un- 
tenable we  have  demonstrated.  The  contracts  we  have 
diown  were  legal  conveyances  of  ri^ts,  and  the  provision 
for  the  prosecution  of  infringement  suits  was  but  an  assur- 
ance of  those  rights.  Patents  would  be  of  little  [88]  value 
if  infringers  of  them  could  not  be  notified  of  the  conse- 
quences of  infringement  or  proceeded  against  in  the  courts. 
Such  action  considered  by  itself  cannot  be  said  to  be  illegal. 
Patoit  rights,  it  is  true,  may  be  asserted  in  malicious  prose- 
cutions as  other  rights,  or  asserted  rights,  may  be.  But 
this  is  not  an  action  for  malicious  prosecution.  It  is  an 
action  under  the  Sherman  Anti-Trust  Act  for  the  viola- 
tion of  the  provisions  of  that  act,  seeking  treble  damages. 
This,  indeed,  plaintiffs  take  qpecial  pains  to  allege,  that 
there  may  be  no  confusion  about  the  right  or  grounds  or 
extent  of  recovery.  The  testimony  diows  that  no  wrong 
whatever  was  committed  by  the  Owatonna  Company,  and 
the  fact  that  it  failed  in  its  suit  against  plaintiffs  does  not 
convict  it  of  any. 

This  is  enough  to  dispose  of  the  case,  for  the  foundation 
of  the  complaint  is  that  the  defendants  entered  into  a  con- 
tract or  combination  in  restraint  of  trade  which  caused 
damage  to  plaintiffs;  and  the  guilt  of  the  individual  de- 
fendants and  of  the  two  corporations  and  of  all  of  their 
officers,  servants,  and  stockholders  is  very  carefully  alleged. 
It  was  in  this  aspect  that  the  case  was  tried. 

But  plaintiffs  urge  that  the  Creamery  Package  Manu- 
facturing Company  was  of  itself  a  combination  offensive 
to  the  statute,  and  that  they  were  entitled  to  go  to  the  jury 
as  to  that  company.  But  the  contention  was  not  made  in 
the  Circuit  Court  nor  was  it  made  in  the  Circuit  Court  of 
Appeals.  The  case  was  tried  and  ruled  upon,  as  we  have 
seen,  on  the  ground  of  the  cooperation  of  the  defendants 
in  a  scheme  of  mcmopoly  and  restraint  of  trade.  There  was 
no  liability  asserted  in  the  Circuit  Court  or  in  the  Circuit 
Court  of  Appeals  against  one  of  the  defendants  separately 
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from  tiie  others.  Concert  ani  eodperstian  was  iflsertod 
against  all  and  a  ndii^  was  not  invoked  as  to  the  separate 
liability  of  either.  One  Frank  LaBare  was  a  party  de^ 
f endant)  and  as  to  him  plaintiffs  made  a  moticm  that  ^  the 
case  be  dismissed  and  dropped."  The  court  denied  the 
[89]  motion  for  some  reason,  and  then  plaintiffs'  oomisel 
said,  ^^We  desire  to  proceed  with  the  case  as  against  the 
defendants,  the  Owatonna  Manufacturing  Company  and 
the  Creamery  Package  Manufacturing  Company.''  The 
plaintiffs  then  offered  to  prove  tiiat  tliey  had  not  infri&ged 
the  patents  sued  on  by  the  defendants.  It  is  mamlest, 
therefore,  that  the  separate  liability  of  the  Creamery  Pack- 
age Manufacturing  Company  is  an  afterthought  and  urged 
in  this  court  for  the  first  time. 

There  are  twentynseven  errors  assigned  upon  offers  of 
testimony  excluded  or  upon  other  rulings  of  the  Circuit 
Court.  These  we  have  examined  and  find  that  in  the  view 
taken  by  the  courts  bek)W  of  the  case  and  that  whidi  we 
take,  there  was  no  error  of  substance  committed. 

Judgment  affirmed. 


STRAUS  ET  AL.  v.  AMERICAN  PUBLISHERS'  ASS'N 

ET  AL.« 

(Circuit  Ck>iirt  of  Appeals,  Seeped  arcult    December  9»  1912.) 

[201  Fed.  Rep.,  306.] 

Plkauno  {I  eeS) — Paonnfr— JuaoMEirr.'^By  the  prof^rt  of  the  i«dg- 
ment  In  a  cause  lu  tll^  State  court*  made  by  tbe  answer  pleading 
It  as  res  Judicata,  tbe  record  of  such  cause  becomes  part  of  tbe 
pleading,  so  that  the  court  may,  and  Is  bound  to,  Inspect  it  as  such ; 
It  not  being  required  to  be  annexed  as  an  exhibit  to  the  answer,  and 
testimony  or  affidavits  not  being  necessary.* 

[Bd.  Note,— For  other  cases*  see  Pteadiag.  Ocnt  Dig.  H  01O-M7: 
Dec  Dig.  fi  305.] 

•  For  opinion  of  the  Sopt^me  Gouit  in  a  Btmiar  case  (281  U.  8^ 
IBS),  see  fosf,  page  842. 

*  Syllabus  copyrighted,  1913,  by  West  Publishing  Oompany. 
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Xb»  combination  conylatned  of  to  not  a  now  one,  or  Afferent  from 
that  complained  of  in  a  former  suit,  Judgment  in  which  is  pleaded 
as  rea  Judi  [807]  cnta,  because  after  such  suit  defendants  modi- 
fled  it  by  eliminating  part  of  its  scope. 

fBd.  Note.-*r»r  other  oases,  see  Judgment,  Oent.  Dig.  if  1240, 
1242,  1248;  Dec  Dig.  f  714.] 
JunoMKNT  (f  068) — ^Rxs  Judicata — ^Pxnoenct  or  Appeal. — ^Pendency 
of  an  anpeal  from  a  Judgment  idoes  not  interfere  with  its  operation 
as  res  Judicata. 

[Ed.  Note.— For  otter  6aaeB,  see  Judgment;  Cent.  Dig.  f  1174;  Dec. 
Dig.  f  068.] 
JunoMKifT  (f  828) — ^Rxs  Judicata — ^BIattess  Concluded. — Tlie  same 
msittOMi  boMig  floo^plaiaod  of  in  a  suit  in  tbe  State  court  and  a  sub- 
sequent one  in  the  Federal  court,  the  fact  that  the  Judgment  in  the 
State  court  depended  on  the  State  statutes,  and  that  the  complaint 
in  the  second  suit  is  founded  on  the  Fedei^l  i^tute,  whtdi  is  not 
within  the  Jurisdiction  of  the  State  court,  is  immaterial  as  regards 
the  Judgment  being  res  Judicata. 

[Ed.  Note.— F<Mr  other  cases,  see  Judgment,  Cent.  Dig.  If  1504- 
1500;  Pec.  Dig,  fi  828J 

Conclusiveness  of  Judgment  as  between  Federal  and  State  courts, 
Bbe  notes  to  Kansas  City,  Ft  S.  ft  M.  R.  Co.  v.  Morgan,  21  C.  C.  A. 
478;  Union  ft  Planters'  Bank  ▼.  City  of  Memphis,  49  C.  C.  A.  468.} 

JUDOICEFT   (I  660) — Res  JUSdGATA-^BiaiHfBOUa  JUDQlfE]tT-*/Che  quss- 

tien  involved  being  one  the  court  was  competent  to  decide,  the  fact 
that  it  may  have  decided  erroneoualy  is  immaterial  as  regards  its 
Judgment  being  res  Judicata. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  f  1171; 
Dec.  Dig.  f  660.] 
JUDOMBRT  (f  701) — Reb  JmooATA^^AvnES^— PaiTiss.— The  Judg* 
ment  in  a  s«it  against  oorporations  and  an  association  is  none  the 
less  res  Judicata  because  of  the  addition  as  parties  to  the  second 
suit  of  persons  who  were  officers  of  the  association  at  its  organiza- 
tioo,  and  members  and  officers  of  the  corporations,  and  took  part  in 
organizing  the  combinations  complained  of,  and  were  included  in 
the  injunction  issued  In  the  fir  '  suit;  they  being  privy  thereto. 

[Bd«  Nete.— For  other  ease^,  see  Judgment,  C^t  Dig,  S  1226; 
Dec.  Dig.  I  701.1 
Judgment  (f  590) — Res  Judicata — Identity  of  Issues. — ^That  the 
second  suit  seeks  damages  for  a  longer  period  than  the  first  is  im- 
material as  regards  the  Judgment  in  the  first  being  res  Judicata ;  the 
thing  adjudicated  being  that  plaintiff  could  recovor  no  damages  for 
tbe  conblnatieQ  complained  of,  wHatever  its  period. 

[Ski.  Note.*~For  other  cases,  see  Judgmentt  Cent  Dig.  U  1035» 
1068.  1064, 1102-1106;  Pec.  Dig.  S  590.] 
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Opinion  «f  the  Ckmrt 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York;  E.  Henry  Lacombe,  Judge. 

Action  by  Isidor  Straus  and  others  against  the  American 
Publishers'  Association  and  others*  Defendants  had  judg- 
ment an.  tiie  pleadings,  and  plaintiffs  bring  error*   Affirmed. 

See,  also,  178  Fed.  586. 

Wise  df  Seligaherg,  of  New  York  Qty  {E.  E.  Wise  and 
Wallace  Macfarlcme^  both  of  New  York  CSty,  of  counsel), 
for  plaintiffs  in  error. 

8.  H.  OUn^  of  New  York  City,  for  defraidants  in  error. 

Before  Coze,  Wabd,  and  Notes,  Circuit  Judges. 

[308]  Wabd,  Circuit  Judge. 

October  1,  1909,  the  plaintiffs  began  this  action  at  law  to 
recover  treble  damages  against  the  defendants  under  the 
Federal  Anti-Trust  Law  of  July  2, 1890.  The  complaint  al- 
leges that  the  defendants,  publishers  of  books,  combined  to 
organize  a  membership  corporation  under  the  laws  of  New 
York  called  the  American  Publishers'  Association,  of  which 
they  were  members  and  which  included  a  majority  of  the 
publishers  in  the  United  States,  and  of  which  the  other  de- 
fendants were  the  directors  for  the  first  year  and  also  officers 
or  directors  of  defendant  corporations;  that  the  purpose  of 
the  association  was  to  maintain  the  retail  price  of  copy- 
righted books  and  was  to  be  effected  by  an  agreement  of  the 
publishers  to  sell  their  books,  copyrighted  or  uncopyrighted, 
only  to  such  dealers  as  would  maintain  the  net  retail  price 
of  the  copyrighted  books;  that  in  further  prosecution  of  the 
combination  the  defendants  aided  the  organization  of  a 
voluntary  unincorporated  association  to  cooperate  with  the 
Publishers'  Association,  called  the  American  Booksellers' 
Association,  which  included  a  majority  of  the  booksellers 
of  the  United  States;  that  the  purpose  of  this  organization 
was  to  bring  about  an  agreement  between  the  booksellers  to 
maintain  the  retail  price  of  the  publishers^  copjrrighted 
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Opinion  of  the  Oonrt 

books  l^  i^efnsing  to  sell  the  books,  copyrighted  or  unobpy- 
righted,  of  ai^  publisher  who  declined  to  support  the  com- 
bination,  and  by  refusing  to  sell  any  books  at  less  than  the 
usual  retail  price  to  any  bookseller  who  cut  the  retail  price 
of  the  publishers'  copyrighted  books;  that  theee  combina- 
tions went  into  operation  May  1,  1901,  and  have  been  con- 
tinued ever  since,  contrary  to  theprovisionsof  the  Anti-Trust 
Law  of  July  2, 1890,  except  that  in  about  the  month  of  March, 
1904,  the  Court  of  Appeals  of  the  State  of  New  York  (177 
N.  Y.  473,  69  N.  E.  1107^  64  L.  B.  A.  701, 101  Am.  St.  Sep. 
819),  in  an  action  brought  against  the  defendants  herein  and 
others,  having  declared  the  foregoing  agreements  unlawful 
80  far  as  uncopyrighted  books  were  concerned,  the  Pub- 
lishers' Association  and  Booksellers'  A^ociatlon  modified 
the  said  agreements  so  as  to  exclude  uncopyrighted  books, 
but  continued  the  same  illegal  combination  and  c<mduct  in 
respect  to  copyrighted  books;  that  because  the  plaintiffs  re- 
fused to  c(mf  orm  to  the  regulations  of  these  combinations 
they  were  put  on  a  cut-off  Hst,  their  business  foIlowed*up  by 
detectives,  and  their  supply  of  books  cut  off,  to  their  damage 
in  the  sum  of  $125,000. 

The  answer  of  the  defendants  contained,  among  other 
things,  a  separate  defense  to  the  effect  that  the  plaintiffs 
had  brought  an  action  in  equity  in  the  Supreme  Court  of 
the  State  of  New  Yoi^,  December  3,  1902,  against  them 
(except  defendants  Scribner,  Scott,  Britt,  Putnam,  Harvey, 
and  Appleton,  who  were  trustees  and  officers  of  certain  of 
the  defendants)  for  the  same  cause  of  action  in  which  the 
defendants  (except  the  defendants  aforesaid)  appeared,  and 
in  which  it  was  so  proceeded  that  the  said  agre^nents  were 
held  invalid  as  to  uncopyrighted  books  arid  Talid  a^  to 
copyrighted  books,  and  an  interlocutory  judgment  was  en- 
tered May  20,  1909,  restraining  the  defendants  from  inter* 
fering  in  any  way  with  the  purchase  by  the  plaintiffs  of 
uncopyrighted  bo^,  and  directing  the  plaintiffs'  damages 
to  be  ascertained  [809]  by  a  referee,  which  judgment  was 
(m  appeal  affirmed  by  the  Appellate  Division  and  by  the 
Court  of  Appeals  The  referee  having  subsequently  ascer- 
tained the  damages,  final  judgment  was  entered  no  his  re^ 
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p^  lor  $3^76.6a  4f^Bfigefi  aod  e^fitoi  from  w^iiob  yidgfoeoi 
m^  plaii^ffs  app?i|le4  to  U^  Cowt  of  Appeals,  whiob 
i^Srmed  the  same.  Thereupon  tjiey  took  a  writ  of  enor  to 
tbe  finM  ]u4gmeQt  of  the  Supreioe  Court  of  New  York, 
wbicb  is  i^aw  pending  in  the  SMpr^me  Court  of  the  United 
Sltetes.  T^ie  said  judgment  w«s  pleaded  as  res  adjudicate 
o|  all  tbe  msitters  complained  of,  and  profe^  of  Uie  same 
W4f^  mader 

.  The  pIfiAtiife  replied  to  tkis  defense  that  tibe  judgment  in 
t)^  State  K^uvi  was  ^ot  res  adjudipata,  and  tbat  tlie  cauae 
of  a^stion  wi^  not  the  same  as  that  in  the  aoticm  in  the  State 
Qourt,  because  damages  in  respect  to  copjnrighted  books  was 
e^udedi  ii^  the  latter  actipn,  because  the  present  aotion  was 
founded  m  the  Federal  statute,  wder  which  the  Stato  court 
had  no  jurisdiction,  because  there  ^ere  additional  parties 
ifi  this  actiw,  and  because  different  periods  of  tin^e  were 
covered. 

The  defwdants  having  mored  lor  judgment  on  the  plead- 
imga,  I/acombe^  Circuit  Judge,  granted  the  motion  and  dis- 
missed the  complaint. 

[1,  2]  The  first  contention  of  the  plaintifls  in  error  is  that 
the  record  of  the  cause  in  the  SUate  oourt  shwld  not  have 
biian  inipectfd  by  the  circuit  judge,  because  it  was  not  an* 
nex^  aa  an  exhibit  to  the  answer.  This  is  a  very  teehnjoal 
objection,  espe<^ally  in  yiew  of  the  fad  that  the  action  was 
referred  to  by  the  plaintiffs  themselves  in  their  complaint 
It  would  prove  a  cumbersome  practice  to  load  such  records 
ntpn  p)eading«L  By  the  pc^ofert  the  record  became  a  part 
^  the  idetding  4nd  the  court  was  hound  to  inqiect  it  as 
SMch.  Th^  ie  the  pisactice  in  this  cifo«it  (Bi^goH  v.  Hindi 
[0.  CO)  96  Fed*  484) ;  and  there  is  abundant  ailthan;^  else* 
where  {Ammcam  BeU  Tel.  C0.  v.  iSonOfm  TeL  Co. 
[C.  C],  M  Fed*  8Q8;  Diohenan  v.  Ottem  [A  C],  68  Fed. 
«47;  Oefmm  v.  WUgm^  67  F^.  WST,  14  C.  C-  A.  Ma; 
m^atim  V.  ScMockifMgef  [C.  C],  6»  Fad.  »»).  No  teatir 
nw^y  or  aftdavits  w«re  neeeesaiy.  The  pleadings  show  that 
tbo  agreements  and  conduct  complained  of  in  the  action  in 
the  Sti^  CQurt  are  exactly  the  same  as  those  esmplftined  oi 
i%  this  aflti<m9  emept  thaW  a»  the  pia«atifii  tbemsahnBa  hMa 
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OplnloB  nfi  the  Court 

alleged  in  the  complaint,  the  agreements  have  been  modi- 
fied since  the  decision  in  the  Court  of  Appeals  in  one  par* 
ticular,  viz,  so  as  to  confine  them  entirely  to  copyrighted 
books.  The  combination  after  this  modification  was  in  no 
sense  a  new  combination. 

Beliance  is  also  placed  npon  the  reftisal  of  the  Supreme 
Court  in  Pacific  Railroad  of  Missouri  v.  Missouri  Paeifte 
RaUway,  111  U.  S.  505,  4  Sup.  Ct.  583,  28  L.  Ed.  498,  to 
consider  the  record  of  a  case  referred  to  m  the  bill.  That 
was  a  demnirer  to  the  bill,  and  the  Supreme  Court  said  the 
record  of  the  case  m^itioned  could  not  be  ccmsidered  be- 
cause it  was  not  certified  to  the  Supr^ne  Court  as  part  of 
the  record  in  the  Circuit  Court.  In  this  case,  however,  the 
transcript  of  the  record  of  the  cause  in  the  State  court  on 
writ  of  error  to  the  Supreme  Court  of  the  United  States 
is  a  part  of  the  record  and  contains  the  Judgment  vail  of  the 
State  court,  stipulated  by  the  parties  to  be  correct  and  certi* 
fieation  waived. 

[SIO]  [3]  The  point  is  also  made  that  the  judgment  was 
not  res  adjudicata  because  of  the  appeal  priding  to  the 
United  States  Supr^ne  Court.  This  fact  does  not  sus^^^id 
the  operation  of  the  judgment  as  an  estoppel,  Parhkurat  v. 
Berdea,  110  N.  T.  386,  18  N.  E.  128,  6  Am.  St  Rep.  384; 
Deposit  Bank  v.  Frankfort,  191  U.  8.  499,  510,  24  Sup.  Ct. 
154,  48  L.  Ed.  276;  Freeman  on  judgments,  §  328. 

[4,5]  The  fact  that  the  judgment  in  the  State  court  de- 
pended upon'  the  State  statutes  and  that  the  complaint  in 
this  case  is  founded  on  the  Federal  sta;tute,  which  is  not 
within  the  jurisdiction  of  the  State  coiirt,  makes  no  difi^r- 
ence.  The  plaintiffs,  having  the  option  to  go  into  either 
court,  chose  the  State  court,  and  their  claim,  having  been 
there  adjudicated,  can  not  be  presented  the  second  time  to 
any  otlier  court.  Cldbaugk  v.  Southern  Wholesale  Orocers 
Association  (C.  C.)  181  Fed.  706.  It  may  be  admitted  that 
the  State  court  erroneously  held,  in  view  of  the  subsequent 
decision  of  the  Supreme  Court  in  Bohhs-MerrSl  Co,  v. 
Straus,  210  U.  S.  339,  28  Sup.  a.  722,  52  L.  Ed.  108«,  that 
the  agreements  complained  of  were  valid  so  far  as  eopy- 
righted  books  were  concerned,  and  that  therefore  as  a  mat- 
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SyUaliQflL 

tor  of  law  the  plaintiffs  could  not  recover  damages  in  reepect 
to  them  at  any  time.  Still  this  question  was  actually  in- 
volved in  the -cause  before  the  State  court,  which  was  com- 
petent to  decide  it  Having  done  so,  its  judgment  is  binding 
in  any  subsequent  action  between  the  same  parties  for  all 
time.  CromweU  v.  Sac  Counts/,  H  U.  S.  351,  24  L.  Ed.  195. 
If  the  plaintiffs  are  entitled  to  any  relief,  they  can  obtain 
it  only  in  the  original  action. 

[6]  The  judgment  in  the  State  court  is  not  prevented 
from  being  a  bar  because  of  the  additional  parties  in  this 
court  They  were  officers  of  the  Publishers'  Association  at 
its  organization,  were  members  and  officers  of  the  defendant 
corporations,  took  an  active  part  in  organizing  the  combina- 
tions complained  of,  were  included  in  the  injunction  issued 
in  the  State  court  action,  and  were  so  stated  to  be  in  the 
complaint  in  this  court.  They  must  be  regarded  as  privy  to 
that  action. 

[7]  The  fact  that  evidence  of  damages  in  this  action  may 
cover  a  longer  period  of  time  than  was  covered  by  the  action 
in  the  State  court  is  immateriaL  The  thing  that  was  adjudi- 
cated between  the  parties  in  the  State  court  was  that  the 
plaintiffs  could  recover  no  damages  in  respect  to  copyrighted 
books  at  all,  be  the  period  of  the  combination  long  or  short 

The  decree  is  affirmed. 


STRAUS  AND  STRAUS,  COMPOSING  THE  FIRM 
OF  R.  H.  MACY  &  COMPANY,  v.  AMERICAN  PUB- 
LISHERS'  ASSOCIATION.- 

EBBOR   TO  THE   SUPREME   COURT   OE   THE   STATE   OP    NEW   YORK. 

(No.  19.    Argued  March  7,  1913.— Decided  December  1«  191S.) 

[231  U.  S.,  222.] 

One  who  sets  up  a  Federal  statute  as  giving  Immunity  from  a  judg- 
ment against  him,  may  bring  the  case  here  under  1 709,  ReT.  Stat., 
now  I  287  of  the  Judicial  Code,  If  his  claim  Is  denied  by  the  de- 
cision of  the  State  court^ 

•  For  opinion  In  a  similar  case  (201  Fed.  306),  see  oiile,  page  896. 

*  Syllabus  and  statements  of  arguments  copyrighted,  1913,  1914,  by 
The  Banks  Law  Publishing  CSompany. 
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Syllabus. 

No  more  than  the  patent  statute  was  the  copyright  act  iatended  to 
authorize  agreements  in  unlawful  restraint  of  trade  and-  tending  to 
monopoly  in  violation  of  the  Sherman  Act 

The  Sherman  Act  is  broadly  designed  to  reach  all  combinations  in 
unlawful  restraint  of  trade  and  tending,  because  of  the  agreements 
or  combinations  entered  into,  to  build  up  and  perpetuate  monopo- 
lies. The  act  is  a  limitation  of  rights  which  may  be  pushed  to 
evil  consequences  and  may,  therefore,  be  restrained.  Standttrd 
Sanitary  Mfg,  Co.  t.  VfUted  States,  226  U.  S.  20. 

As  the  agreement  involved  in  this  case  went  beyond  any  fair  and  legal 
means  to  protect  trade  and  prices,  practically  prohibited  the  parties 
thereto  from  selUng  to  those  it  condemned,  affected  conmierce  be- 
tween the  States,  it  was  manifestly  illegal  under  the  Sherman  Act, 
and  was  not  justified  as  to  copyrighted  books  under  any  protection 
afforded  by  the  copyright  act 

Where  the  State  court  dismissed  the  bill  solely  on  the  ground  that 
defendant's  acts  were  not  within  the  denunciation  of  the  Federal 
statute  on  which  plaintiff  relied,  the  judgment  will  be  reversed  on 
[22S]  that  ground  and  it  is  unnecessary  for  this  court  to  decide 
other  Federal  questions  involved. 

Quesre,  and  not  now  discussed  or  decided,  whether  an  original  action 
can  be  maintained  in  the  State  courts  for  Injunction  and  damages 
under  the  Sherman  Act 

Judgment  based  on  199  N.  T.  548,  reversed. 

[58  L.  Bd.  102.]  • 

[Ebrob  to  State  Coubt — Fedbsal  Question — Claim  tjndbb  Federal 
Statute. — ^Plaintiff's  contention  at  the  trial  in  a  State  court  that  an 
agreement  between  publishers  and  booksellers  to  maintain  retail 
prices  on  copyrighted  books  not  only  went  beyond  the  authority 
conferred  in  the  copyright  laws  relied  upon  by  defendant  but  was 
in  violation  of  the  terms  of  the  Sherman  Anti-Trust  Act  of  July  2, 
1890  (26  Stat,  at  L.  209,  chap.  047.  U.  S.  CJomp.  fitat.  1901,  p.  3200), 
maldng  illegal  combinations  in  restraint  of  trade  and  tending  to 
monopoly,  presents  a  claim  of  Federal  right  which  is  necessarily  de- 
nied when  the  highest  State  court  affirms  a  judgment  below  in  favor 
of  defendant  so  as  to  sustain  the  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Ck>urt,  under  U.  S.  Rev.  Stat.  I  700,  U.  S,  Ck>mp.  Stat 
1901,  p.  575,  governing  writs  of  error  to  a  State  court 

[For  other  cases,  see  Appeal  and  Error,  1168-1911,  1436-1445,  in 
Digest  Sup.  Gt  1908.] 

•The  paragraphs  following,  in  brackets,  comprise  t^ie  syllabus  of 
the  case  as  reported  in  volume  58,  page  192,  Lawyers  Eklition,  Supreme 
Ck)urt  Reports.  Syllabus  copjrrighted  1913,  1914,  by  The  Lawyers  Oo- 
operative  Publishing  Company. 
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Argument  fas  Plaintiff. 

copyriglit  monopoly  conferred  bar  tlie  Federal  laws  does  not  pro- 
tect, as  against  condemnatloo  under  the  Sherman  Anti-Trust  Act 
of  July  2,  X880|,  agreements  between  associations  embracing  prob- 
ably 75  per  cent  of  t^  book  poblishers  and  a  majority  of  the  book- 
sellers in  the  United  States^  whioh  operate  to  restrict  the  sale  of 
copyrighted  booths  to  those  only  who  will  maintain  the  fixed  net  re- 
tail price,  and  result  in  almost  completely  destroying  eooqwtition 
in  such  books  at  retalL] 
[For  cither  cases,  see  Monopoly,  II  «b,  in  Digest  Sopl  Ct  ldO&] 

The  facts,  whidi  involve  the  construction  of  the  Sher- 
man Anti-Trust  Act  and  its  application  to  agreements  re- 
garding the  sale  of  copyrighted  bo<^S|  are  stated  in  the 
opinion. 

Mr.  Wallace  Macfarlane^  with  whom  Mr.  Edmand  E. 
Wise  was  on  the  brief,  for  plaintiffs  in  error : 

This  court  has  jurisdiction  la  review  the  judgment  of  Hie 
State  court,  because  that  judgment  decided  against  the 
plaintiffs  in  error  a  Federal  right  specifically  set  up  and 
asserted  by  them  in  the  State  courts,  which  if  decided  in  their 
favor  would  have  required  a  contrary  judgment. 

The  State  court  erred  in  holding  that  the  agreementa, 
resolutions,  or  combinations  set  forth  in  the  complaint 
which  were  entered  into  by  the  defendants  were  not  un- 
lawful, illegal,  and  contrary  to  the  statutes  of  the  United 
States,  and  more  particularly  of  the  statute  passed  on  July 
%  1890,  known  as  ^An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  in  so  far  as 
concerns  copyrighted  books. 

The  agreements  obviously  restrain  trade.  They  have 
been  entered  into  by  seventy-five  per  cent  of  the  publishers 
of  the  United  States  and  by  a  large  majority  of  the  beoksell- 
ers  of  the  United  States.  Hey  affect  interstate  commerce 
as  well  as  intrastate  trade  and  operate  to  restrain  trade  or 
commerce  among  the  several  States.  Addv^an  Pipe  <&  Steel 
Go.  V.  United  States,  175  U.  S.  211;  Swift  <&  Co.  v.  VnUed 
States,  196  U.  S.  876. 

The  Court  of  Appeals  (177  N.  Y.  473)  in  fact  held  that, 
in  so  far  as  copyrighted  books  were  ooncernedt  tiie  corn- 
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[984]  bfnatkm  was  in  r^raint  of  trade,  and  it  mftriTed 
little  reasoning  to  show  that  it  <^<mtarns  every  element  of 
illegality  as  to  effect,  intent,  and  method  of  execution  con- 
demned by  this  court  in  the  latest,  as  well  as  many  of  the 
previous  decisions.  Atnerwan  Tobacco  Co.  v.  United  StateSj 
221  U.  8. 106;  Standard  OU  Co.  v.  United  State%,  221  U.  8. 
1;  Montague  v.  Lowry^  198  IT.  8.  S8;  Swift  <6  Co.  v.  United 
States,  196  U.  8.  376;  Standard  Sanitary  Mfg.  Co.  v.  United 
States,  226  U.  8.  20;  Z>r.  Miles  Medical  Co.  v.  John  D.  Parks 
dk  Sons,  220  U.  8.  378;  United  States  ▼.  Joint  Traffic  Asso., 
171  U.  S.  505;  United  States  v.  Freight  Asso.,  166  U.  8.  290; 
Addyston  P.  <&  S.  Co.  v.  United  States,  17»  U.  8.  211: 
Northern  Securities  Co.  v.  United  States,  193  U.  8. 197. 

For  cases  in  which  combinations  similar  to  this  have  been 
condemned  by  the  courts,  see  Cohen  v.  Berlin  db  Jones,  166 
N.  Y.  392;  Cummings  v.  Union  Bhiestone  Co.,  164  N.  Y. 
401;  People  v.  MUk  Emchange,  145  N.  Y.  267;  Judd  v.  Bar- 
rhtgton,  189  N.  Y.  106;  People  v.  Sheldon,  189  N.  Y.  251; 
Amot  V.  PUtston  db  Elmira  Coal  Co.,  68  N.  Y.  568;  In  re 
Jacobs,  98  N.  Y.  98;  People  v.  Oilson,  109  N.  Y.  889;  Brown 
T.  Jacob  Pharmacy,  41  8.  E.  Rep;  568  (Qeorgia) ;  Mowre  r. 
Bennett  (111.,  1892),  15  L.  R.  A.  361 ;  People  v.  Chicago  Live 
Stock  Assn.,  170  Illinois,  656;  Richardson  v.  (S^uhl,  77  Michi- 
gan, 682 ;  State  v.  Nebraska  Distittery  Co.,  29  Nebraska,  200; 
Howardson  r.  T.  cfe  L.  Co.,  Ill  Wisconsin,  445 ;  Morris  Run 
Coal  Co.  V.  Bartley  Coal  Co.,  61  Pa.  8t.  178;  Bower  v.  Trade 
Comicil,  68  N.  J.  Eq.  801;  Jackson  v.  StanfMd,  187  In- 
diana, 592. 

Mr.  Stephen  H.  Olin  and  Mr.  John  Q.  MiXbum  for  de- 
fendants in  error: 

This  court  has  no  jurisdiction  to  review  the  decision  of 
the  8tate  courts  giving  effect  to  the  copyright  statute. 

The  plaintiffs  in  error  did  not  specially  set  up  or  claim 
[286]  any  right,  privilege,  or  immunity  under  the  Federal 
Anti-Trust  Act,  as  to  which  there  was  a  decision  adverse  to 
the  right  or  privilege  claimed. 

The  complaint  complained  that  the  agreement  therein 
recited  was  tmlawful  under  the  8tate  laws  and  the  Federal 
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statute.  The  decision  was  tliat  the  agreement  was  unlaw- 
ful under  the  State  statute.  Hence,  the  decision  was  not 
against  the  ri^t  claimed,  although  the  court  did  not  rest 
it  upon  the  Federal  statute. 

Furthermore,  the  right  claimed  under  the  Federal  stat- 
ute was  not  specially  set  up  or  claimed,  since  in  the  claim 
as  made  was  involved  a  non-Federal  claim  made  under  the 
public  policy  and  statutes  of  New  York.  Pierce  v.  Somer- 
set Ey.j  171  U.  S.  641;  AUen  v.  Arffuimbau,  198  U.  S.  149; 
Dibble  v.  BeUingham  Bay  L<md  Co.y  163  U.  S.  68;  Klinger 
V.  Missouri,  13  Wall,  257;  Eustis  v.  BoUea,  150  U.  S.  361, 
366;  Johnson  v.  Risk,  137  U.  S.  300. 

No  right  under  the  Federal  Anti*Trust  Act  in  relation  to 
copyrighted  books  was  specially  set  up  or  claimed  by  the 
plaintiffs  at  any  time  before  the  filing  of  the  assignments 
of  error. 

As  the  record  shows  that  no  Federal  question  was  at  any 
time  specially  presented  to  the  appellate  courts  by  the 
plaintiffs,  so  the  opinions  show  that  no  such  question  as  is 
raised  by  the  assignments  of  error  was  in  fact  considered 
or  decided  on  either  of  the  appeals.  177  N.  Y.  473;  193 
N.  Y.  496;  194  N.  Y.  688;  199  N.  Y.  548. 

This  court  has  therefore  no  jurisdiction  to  examine  the 
alleged  eirors  assigned.  KUnffer  v.  Misaouriy  13  Wall.  257 ; 
De  Saussure  v.  GaiUard,  12T  U.  S.  216;  Johnson  v.  Bisk,  137 
U.  S.  300;  Bachtel  v.  Wilson,  204  U.  S.  36,  41;  Ark.  So. 
B.  B.  V.  German  Bank,  207  U.  S.  271;  Leathe  v.  Thomas, 
207  U.  S.  93;  Bogers  v.  Jones,  214  U.  S.  196;  Sauer  v.  New 
York,  206  U.  S.  636,  546;  Murdock  v.  Memphis,  20  Wall. 
590;  Hale  v.  Akers,  132  U.  S.  554;  Eustis  v.  BoOes,  159  U.  S. 
361;  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  [226 J  112; 
Pierce  v.  Somerset  BaUway,  171  U.  S.  641;  Appleby  v. 
Bufalo,  221  U.  S.  524. 

No  inference  of  the  denial  of  the  Federal  question  raised 
in  the  assignments  of  error  can  be  based  upon  the  decision 
itself,  because  it  might  have  rested  upon  any  of  several  other 
grounds,  each  of  which  is  broad  enough  to  sustain  it. 

The  Sherman  Act  is  not  applicable  in  such  an  action  as 
this  when  brought  in  the  State  court 
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Agreemeats  creating  a  monopoly  in  restraint  of  trade  and 
against  public  policy,  though  invalid  and  unenforcible,  are 
not  ille^  in  the  sensie  of  giving  a  right  of  action  to  third 
persons  for  an  injury  sustained,  nor  as  affording  ground  for 
an  injunction  against  threatened  injury.  National  Fire- 
proofing  Co.  V.  Mason  BttUders^  Asm.,  169  Fed.  Kep.  259; 
Penn.  R.  B.  Co.  v.  Hughes^  191  U.  S.  477;  Locker  v.  Amer- 
ican Tobacco  Co.,  121  App.  Div.  443,  449,  affd.  196  N.  Y. 
665;  Missouri  v.  Associated  Press,  51  L.  R.  A.  170. 

No  case  has  been  found  in  which  a  State  court  has  allowed 
a  recovery  based  upon  the  Sherman  Act  or  on  account  of  its 
violation. 

In  a  suit  for  an  injunction  not  brought  by  the  Attorney 
General  there  can  be  no  recovery  on  the  ground  that  a  com- 
bination is  illegal  under  the  Federal  Anti-Trust  Act.  Nat. 
Fireproofing  Co.  v.  Mason  Builders^  Assn.,  169  Fed  R^. 
259,  263;  Pidcock  v.  Harrington,  64  Fed.  Rep.  821;  Greer, 
MHU  €&  Co.  V.  StoUer,  77  Fed.  Rep.  1. 

The  plaintiffs  have  not  come  into  a  court  of  equity  with 
clean  hands,  nor  does  it  appear  that  the  plaintiffs  have  suf- 
fered any  actionable  damage  whatever  from  the  acts  com- 
plained of. 

Notwithstanding  the  Federal  Anti-Trust  Act  it  is  lawful 
for  a  publisher  when  selling,  at  wholesale,  books  copyrighted 
by  him  to  fix,  by  agreement  with  the  purchasing  bookseller, 
the  retail  price  at  which  such  copyrighted  books  shall  be 
sold  during  a  period  of  one  year.  Such  is  the  rule  [227]  in 
patent  cases.  Bement  v.  Nat.  Harrow  Co.,  186  U.  S.  70,  91, 
92,  93;  Henry  v.  Dick  Co.,  224  U.  S.  1,  81,  39,  43,  44,  45,  46, 
47;  Victor  Talking  Mach.  Co.  v.  The  Fair,  123  Fed.  Rep. 
424;  Nat.  Phonograph  Co.  v.  Schlegel,  128  Fed.  Rep.  733, 
735;  Robinson  on  Patents,  §  824;  Edison  Phonograph  Co.  v. 
Kaufmann,  106  Fed.  Rep,  960;  Park  <b  Sons  v.  Hartnumn, 
163  Fed.  Rep.  24;  Edison  Phonograph  Co,  v.  Pike,  116  Fed. 
Rep.  863. 

This  rule  applies  also  in  copyright  cases. 

Certain  uses  of  the  copyrighted  book  or  article  by  a  pur- 
chaser have  been  held  to  be  lawful;  but  all  other  uses  are 
within  the  absolute  and  exclusive  control  of  the  owner  of 
the  copyright   Drone  on  Ck)pyright,  387-399, 433,  467. 
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Tbe  Mine  rule  should  b«  apt^lied  to  a  <;o{yyright  tts  to  a 
patent  for  a  ma^^hkie.   Story  t.  Holc&mbe^  4  MeLean,  M6. 

1?be  courts  ha^e  followed  the  patent  cases  when^v^r  ap- 
plicable. MacgiUivray  on  Copyright,  281,  282;  OaUaghan 
y.  My  en,  128  U.  S-  617;  Reed  v.  HoOiday,  19  Fed.  Rep. 
326;  Li9t  Pub.  Oo.v.  Keller,  80  Fed.  Rep.  772;  Oilmore  v. 
Anderson,  38  Fed*  Rep.  846 ;  Harper  Bros,  v.  Donahue,  144 
Fed.  Rep.  491,  492;  West  Pub.  Co.  v.  Lawyers'  Co-op.  /\*. 
Co,,  64  Fed.  Rep.  360;  Harper  v.  Ranous,  67  Fed.  Rep.  904; 
Daly  T.  Webster,  56  Fed.  Rep.  488,  488;  OgUme  v.  Merriam 
Co.,  149  Fed.  Rep.  868,  862;  Doan  v.  Ant.  Book  Co.,  105 
Fed.  Rep.  772,  776. 

The  owner  of  the  copyright  may  make  a  valid  contract 
with  his  publishers  as  to  the  selling  price  of  copies  of  the 
copyrighted  article.  Drone  on  Copyright,  865;  Murphy  v. 
Christian  Press  Assn.,  38  App.  Div.  426,  480;  Parton  v. 
Prang,  3  Qiff.  687;  Hudson  v.  Patten,  1  Root  (Conn.),  188; 
Aronson  v.  Baker,  43  N.  J.  Eq.  365,  869;  Park  v.  Nad. 
Wholesale  Druggists^  Assn,,  175  N.  Y.  1,  19. 

An  owner  of  copyright  is  not,  on  the  sale  of  a  copy- 
righted article,  necessarily  diverted  of  all  his  statutory 
[228]  rights  in  regard  to  it,  but  only  of  such  rights  as  he 
conveys.  Cooper  v.  Stephens  (1895),  1  Ch.  567;  Marshall 
di  Co.,  Ltd.,  V.  BnU,  Ltd.,  86  Law  Times  Rep.  77,  82;  Pat- 
terson V.  OgUvie,  119  Fed.  Rep.  453;  Stevens  v.  Oladding, 
17  How.  447. 

The  views  of  defendant  in  error  are  sustained  in  Dr. 
Miles  Medical  Co.  v.  Park  Sons  dh  Co,,  220  U.  S.  873,  404; 
Hewry  v.  Dick  Co.,  224  U.  S.  1,  43-47. 

The  agreement  involved  was  not  in  violation  of  the  Sher- 
man Act. 

While  it  may  be  that  all  publidiers  could  not  lawfuUy 
agree  to  fix  a  price  upon  all  copjrrlghted  books,  Murphy  v. 
Christian  Press  Assn.,  38  App.  Div.  426,  or  enter  into  a 
combination  to  restrict  the  output  and  destroy  competi^ 
tion.  Standard  Sanitary  Mfg.  Co.  v.  United  Staies,  226  IT.  & 
20,  on  the  other  hand  any  or  all  of  them  might  mAfee  rules 
for  regulating  the  conduct  of  their  busitiess  among  them- 
selves and  with  the  public,  and  providing  for  just  and  fair 
dealings  amotig  them,  provided  the  regulttii(»s  were  nuMto 
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flonal  intdrest  aad'deviekpkig  tiude,witfaoQtdmtaiit  to 'wrong 
the  general  public 'or  lun&t  the  vi^ktof  individaals,  orre- 
strain  the  free  flow  of  conihieroe,  Or  blingfedKHit  Uie  eVils, 
BUdi  as  ehhanoemtet  of  prices,  which' ato^ttasidetfedto' 'be 
against  pilblic  policy.  AfuUrstm  v.  UnUed  States,  171  U.  S. 
664;  Hopkins  y.  Unib$d  StcOes,  171  U.  &,  d78;  Standard 
Oa  Co.  V.  £7m^  iSto^to,  S21  U.  S.  1,  b&]  Sdrofu  y. 
Am&riean  Publishers'  .4»n.,  1T7  N,  Y.  478,  477,  488,  489, 
490,  491;  P^^rk  diiS'ani  Go.  y.  Nut.  Druggiets  Assn.,  175 
N.Y.I. 

'S^galailmg  ttade  is-not  ^estraimDg  ttade.  There  k  a 
*well  recognised  diflerenoe.  United  StiOee  y.  Bemrdonj  191 
Fed.  Rep.  46ij  466;  FoMtipiUy  LM.,  v.  Bradleyj  171  ¥^. 
Rep.  951,  959;  H^itn  v.  N.  Y.  Ewchanffe;  64  Misc. 'Bap.  529, 
5dl;  Am.  Live  SloehOofh.  Go.  rJ  Okieoffo  Libe  Stock' Bm- 
ekange,  14a  Illinois,  210. 

[feWJ  Kfr.  Justice  DAT'deliVefed  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  review  a  judgment  of  the  Su- 
preme Court  of  the  State  of  Kew  Yotk,' rendered  on  remit- 
titur from  the  Court  of  Appeals,  refusing  to.  grant  to  the 
plaintiffs  in  error  an  injunction  restraining  any  interference 
with  their  purchase  and  sale  of  copyrighted  books  and  dam- 
ages, the  defendants  acting  under  an  agreement  alleged  to 
be  violative  of  the  laws  of  New  York  and  the  Sherman 
Anti-Trust  Act  (act  of  July  2, 1890, 26  Stat.  209,  c.  647)* 

The  suit  originated  in  a  bill  filed  in  the  Supreme  Court  of 
the  State  of  New  York  for  New  York  County,  in  which  the 
plaintiffs  in  error  alleged  that  they  conducted  a  department 
''store  in '^ew  York  City,  a  large  department  of  which  was 
devoted  to  Ixx^  magazines,  and  pamphlets;  that,  because 
*6f  their  methods  of  business,  they  had  been  able  to  imder- 
sell  other  retail  book  stores;  that  the  defendants  in  error, 
th]x>ugh  the  American  Publishers'  Association  and  the 
American  Booksellers'  Association,  and  by  means  of  resolu- 
tions and  agreements,  with  the  cooperation  of  the  associa- 
tio&s'and  their  members,  and  by  the  use  of  various  practices 
and  methods,  to  the  end  that  books  should  be  sold  to  the 
booksellers  only  who  would  maintain  the  retail  pxicer'^ip<m 
*— foc4— 17 M 
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net  copyrighted  books  for  one  year  and  who  would  not  sell 
books  to  anyone  who  would  cut  such  prices,  had  restrained 
and  prevented  competition  in  the  State  of  New  York  and 
throughout  all  of  the  United  States  in  the  supply  and  price 
of  books,  and  that  the  business  of  the  plaintiffs  in  error  had 
been  seriously  affected,  and  they  prayed  that  the  C(»nbina- 
tion  and  agreements  be  declared  unlawful  and  that  defend- 
ants be  enjoined  from  acting  thereunder  or  accomplishing 
the  purposes  thereof,  and  for  damages.  A  demurrer  having 
been  interposed  to  the  complaint  and  sustained  by  the  court 
at  special  term  and  the  interlocutory  judgment  [230]  there 
entered  having  been  reversed  upon  appeal  to  the  Appellate 
Division  of  tiie  First  Department,  the  Court  of  Appeals, 
permission  having  been  granted  to  appeal  and  the  question 
certified,  affirmed  the  decision  and  held  that,  so  far  as  ^e 
bill  related  to  copyrighted  books,  the  demurrer  was  good, 
but  that  as  to  uncopyrighted  books  the  ccnnplaint  stated 
facts  sufficient  to  constitute  a  cause  of  action.  177  N.  Y*  473. 
Amended  answers  having  been  filed  upon  trial  to  the 
court  without  a  jury,  the  court  made  findings  of  fact  from 
which  it  appears  that  the  material  allegations  of  the  com- 
plaint are  true,  as  above  set  forth,  and  further  that  about 
April  1,  1904,  and  after  the  decision  of  the  Court  of  Ap- 
peals, reported  in  177  N.  Y.,  the  associations  amended  their 
resolution^  and  agreements  so  as  to  restrict  the  applica- 
tion and  operation  thereof  to  copyrighted  books  only;  that 
about  January  19,  1907,  the  Publishers'  Association  re- 
voked all  its  former  resolutions  and  adopted  a  new  resolu- 
tion, but  that  the  associations  had  continued  the  same  course 
as  to  copyrighted  books  as  was  followed  before  the  passage 
of  such  resolution.  The  court  concluded  that  the  resolu- 
tions and  agreements,  so  far  as  they  related  to  uncopy- 
righted books,  were  unlawful  and  contrary  to  the  laws  of 
New  York,  and  to  that  extent  granted  relief  by  way  of 
injunction  and  damages,  but  held  that  as  to  copyrighted 
books  the  agreements,  resolutions,  and  acts  of  the  defend- 
ants were  not  unlawful,  and  entered  aii  interlocutory  judg- 
ment accordingly;  and  in  its  opinion  the  court  stated  that 
the  former  decision  of  the  Court  of  Appeals  in  the  case 
(177  N,  T.  473)  Vas  controlling.    Plaintiffs  in  error  ez- 


Digitized  by  VjOOQ IC 


8TRAUB  V.  AMERICAN  PX7B.  ASS'n.  851 

Opinion  of  the  Court 

cepted  to  the  conclusions  of  law  made  by  the  court  restrict- 
ing the  illegality  of  the  combinations  to  uncopyrighted 
books  and  requested  that  certain  conclusions  be  made  and 
excepted  to  the  refusal  to  find  the  conclusions  submitted  by 
them. 

From  that  part  of  the  interlocutory  judgment  denying 
[231]  relief  as  to  copyrighted  books  the  plaintiffs  in  error 
appealed  to  the  Appellate  Division,  which,  also  upon  the 
authority  of  177  N.  Y.  478,  affirmed  the  interlocutory  judg- 
ment, and  judgment  of  affirmance  was  entered  in  the  Su- 
preme Court;  and,  with  permission,  an  appeal  was  taken 
to  the  Court  of  Appeals,  which  answered  in  the  negative 
the  question  certified  by  the  Appellate  Division  as  to  whether 
plaintiffs  in  error,  in  so  far  as  copyrighted  books  were  con- 
cerned, were  entitled  to  relief,  adhering  to  its  previous 
decision  (177  N.  Y.  473).  193  N.  Y.  496.  Judgment  was 
so  entered  on  remittitur  to  the  Supreme  Court.  The  report 
of  the  referee  appointed  to  ascertain  the  amoimt  of  the 
damages  sustained  by  the  plaintiffs  in  error  in  the  sale  of 
uncopyrighted  books  having  been  filed  and  approved,  final 
judgment  was  entered  in  the  Supreme  Court  granting  an 
injunction  and  damages  as  to  uncopyrighted  books  only, 
and  upon  appeal  to  the  Court  of  Appeals  that  court  affirmed 
the  final  judgment  (199  N.  Y.  548)  and  remitted  the  case 
to  the  Supreme  Court.  Judgment  on  remittitur  was  accord- 
ingly entered,  and  this  writ  of  error  sued  out  to  review  that 
judgment 

In  this  court  a  motion  was  made  to  dismiss  the  writ  of 
error  upon  the  ground  that  it  presents  no  Federal  question 
so  saved  and  brought  here  as  to  permit  a  review  of  such 
question.  When  the  case  was  before  the  Court  of  Appeals 
upon  demurrer  to  the  complaint  (177  N.  Y.  473)  that  court 
held  that  the  agreement,  as  to  copyrighted  books,  was  not 
illegal,  because  of  the  monopoly  granted  to  the  holder  of  a 
copyright  under  the  statutes  of  the  United  States.  The 
court  held  that  the  agreem^it  as  to  uncopyrighted  books 
was,  however,  in  violation  of  the  so-called  antitrust  law  of 
New  York,  diapter  690,  Laws  of  1899,  making  contracts, 
agreements,  etc.,  creating  monopoly  or  restraining  or  pre- 
venting competition  in  the  supply  or  price  of  articles  or 
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oommodities  void  as  against  public  policy.  .Subsequently 
tiie  agreement  was  modified  so  as  [t92]  to  apply  to  copy- 
righted books  only  andf  findings  of  fact  were  specifically 
made  upon  which  the  case  again  went  to' the  Court  ^f  Ap- 
peals of  New  York  upon  the  certified  question:  "Are  the 
plaintiffs,  under  the  findings  of  fact  contained  in  the  de- 
cision in  this  case,  entitled,  in  so  far  as  copyn^ted  books 
are  concerned,  to  the  relief  demanded  in  the  complaint,  or 
to  any  relief  as  against  the  defendants  in  this  case?''  Ui>on 
the  record  the  Court  of  Appeals  by  a  majority  a^dhered  to 
its  former  decision,  notwithstanding  the  dedsion  of  Bohhs- 
MerrHl  Co.  v.  Straus^  210  U.  S.  339,  which  had  in  the  mean- 
time been  decided  by  this  court,  and  held  that,  as  the  object 

^f  tiie  copyright  and  patent  ^atutes  was  to  gi^e  monopolies, 
contracts  made  by  the  owners  of  copyrights  to  secure  the 

'fullest  protection  in  the  enjoyment  of  their  menopolies 
would  not  be  condemned  by  the  courts  as  being  in  unlawful 
restraint  of  trade,  at  least  not  until  the  Supreme  Court  of 
the  United  States  had  pronounced  diflferently  (193  N.  Y. 
496).   Three  of  the  justices  dissented  upon  the  ground  tfcat 

•  the  agreement  was  clearly  one  in  restraint  of  trade,  as  they 
had  theretofore  held,  and  that  the  decision  of  this  court  in 
BobbS'MerriU  Co,  v.  Stram^  supra^  had  so  oenstrued  ttie 
copyright  act  as  to  limit  the  right  of  a  copyright  holder  to 

;the  sale  of  copyrighted  works  and-  did  not  have  the  effect  to 
protect  such  monopolistic  agreements  as  were  shown  in  the 
present  case.    As  to  uncopyrighted  books  the  views  ttiereto- 

•  fore '^expressed  were  maintained  by  the  court  and  urpon  re- 
'^nittttur  judgment  was  entered  granting  injcmction  and 
damages  as  to  such  books. 

An  inspection  of  •  the  record  ^ows  that  before'the  case 
went  before  the  Court  of  Appeals 'for  decision  the  second 
time  upon  the  facts  found  in  the  lower  court  the  fallowing 
conolusioiis  «f  law  were  specifically  requested  covering  the 
'•effect  of  the  Sherman  Anti-Trust  Act  as  to  copyrighted 
books  d^alt  with  in  interstate  commeree,  as '  was  found  to 
ho'sstajblidied  by  the  facts  in  the  present  case : 

[288]  "TIL  That  such  resolutions  and  agreem^ts  purportioa  to 
restrict  tb»  effect  of  the  comblxuitlon,  arrangemttit,  or  contracts  to 
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Goivylglited  books  lik^wtse  afltek  an'  article  of  interstate  ooautieree 
and  was  unlawful  and  contrary  to  the  aforementioned  statute  [the 
Sherman  Anti-Trust  Act]  of  the  United  States  as  being  in  restraint 
to  interstate  commerce  and  tending  to  create  a  monopoly. 

"IX.  That  the  owners  of  several  separate  copyrights  are  not  em- 
powered to  enter  into  any  contract  or  agreement  or<  combination' be- 
tween themselves  concerning  the  supply  and  price  of  books  published 
under  their  separate  ccH;)y rights  which  would  be  unlawful  and  con- 
trary to  the  statutes  of  the  United  States  against  combinations  in 
restraint  of  trade  or  for  the  pun)ose  of  creating  a  monopoly,  if 
entered  into  with  reference  to  the  supply  or  price  of  uncopyrighted 
books.'* 

It  is  thus  apparent  that,  when  the  defendants  below  set 
up  the  copyright  statute  of  the  United  States  as  an  author- 
ity for  the  agreement  of  the  character  here  in  question, 
the  plaintiflfe  contended  that  such  agreement  was  not  only 
beyond  the  authority  conferred  in  the  copyright  act  but 
was  in  violation  of  the  terms  of  the  Sherman  Anti-Trust 
Law,  making  illegal  combinations  in  restraint  of  trade  and 
tending  to  monopoly.  This  contention  was  in  terms  denied 
by  the  lower  court  and  the  decision  upon  the  faults  went  to 
the  Court  of  Appeals,  with  the  result  which  we  have  stated. 
The  contention  thus  made  as  to  the  effect  of  the  Sherman 
Anti-Trust  Act' when  read  in  connection  with  the  copy- 
right act  of  the  United  States  presented  a  question  of  a  Fed- 
eral character  to  the  State  courts,  which  claim  of  Federal 
right  was  necessarily  denied  in  the  decision  of  the  Court  of 
Appeals,  affihning  the  judgment  of  the  court  below.  One 
who  sets  up  a  Federal  statute  as  giving  immunity  from  a 
judgment  against  him,  which  claim  is  denied  by  the  de- 
cision of  a  State  court,  may  bring  the  case  here  for  review 
under  §  709  of  the  Revised  Stat  [284]  ut^s,  now  §  287  of 
the  Judicial  Code.  Nutt  v.  Knut^  200  U.  S.  12;  St.  Louis  <& 
Iron  iiountam  Ry.  v.  Taylor^  210  U.  S.  281;  St.  Louis  dk 
Iron  Mountain  Ry.  v.  McWhirter,  229  U.  S.  265.  The  mo- 
tion to  dismiss  for  want  of  jurisdiction  mnst  therefore  be 
overruled. 

This  court  in  the  case  of  Bobbs-Merrilt  Co.  v.  Straus^ 
suproj  held  that  the  copyright  act  di'd  not  grant  the  right 
to  fix  a  limitation  upon  prices  of  books  at  subsequent  sales 
to  purchasers  from  retailers  by  notice  of  price  limitation 
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inscribed  upon  the  bode,  and,  construing  the  copyright  act, 
held  that  in  conferring  the  right  to  vend  a  book  it  did  not 
intend  to  confer  upon  the  holder  of  the  copyright  any 
further  right  after  he  had  exercised  the  right  to  vend 
secured  to  him  by  the  act. 

In  the  case  of  Standard  Sanitary  Mfg.  Co.  v.  United 
States^  226  U.  S.  20,  this  court  had  under  consideration  the 
effect  of  the  patent  statute  upon  agreements  found  to  be 
unlawful  under  the  Sherman  law,  and  the  agreements  con- 
demned were  held  not  to  be  protected  as  within  the  patent 
monopoly  conferred  by  the  statute.  Replying  to  the  con- 
tention as  to  the  protection  which  the  patent  law  gave  to 
enter  into  such  agreements,  this  court  said  (p.  49) : 

^^  Bights  conferred  by  patents  are  indeed  very  definite  and 
extensive,  but  they  do  not  give  any  more  than  other  rights 
an  universal  license  against  positive  prohibitions.  The  Sher- 
man law  is  a  limitation  of  rights — ^rights  which  may  be 
pushed  to  evil  consequences  and  therefore  restrained.^ 

So,  in  the  present  case,  it  cannot  be  successfully  contended 
that  the  monopoly  of  a  copyright  is  in  this  respect  any  more 
extensive  than  that  secured  under  the  patent  law.  No  more 
than  the  patent  statute  was  the  copyright  act  intended  to 
authorize  agreements  in  unlawful  restraint  of  trade  and 
tending  to  monopoly,  in  violation  of  the  specific  terms  of 
the  Sherman  law,  which  is  broadly  de[ 235]  signed  to  reach 
all  combinations  in  imlawful  restraint  of  trade  and  tending 
because  of  the  agreements  or  combinations  entered  into  to 
build  up  and  perpetuate  monopolies. 

From  the  finding  of  facts  upon  which  the  court  certified 
the  question  decided  to  the  Court  of  Appeals,  after  the 
attempted  reformaticm  in  view  of  the  first  decision  of  that 
court  it  appears  that  the  Publishers'  Association  was  com- 
posed of  probably  seventy-five  per  cent  of  the  publishers 
of  copyrighted  and  uncopyrighted  books  in  the  United 
States  and  that  the  Booksellers'  Association  included  a 
majority  of  the  booksellers  throughout  the -United  States; 
that  the  associations  adopted  resolutions  and  made  agree- 
ments obligating  their  members  to  sell  copyrighted  books 
only  to  those  who  would  maintain  the  retail  price  of  such 
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net  o^jnighted  books,  and,  to  that  end,  that  the  Aseocia- 
tions  combined  and  co&perated  with  the  effect  that  competi- 
tion in  such  books  at  retail  was  almost  completely  destroyed. 
The  findings  further  show  that  the  associations  employed 
various  methods  of  ascertaining  whether  prices  of  net  copy- 
righted books  were  cut  and  whether  there  was  competition 
in  the  sale  thereof  at  retail,  and  issued  cut-off  lists,  so- 
called,  directing  the  discontinuance  of  the  sale  of  such  books 
to  offenders,  and  that  the  plaintiffs  in  error,  who  had  failed 
to  maintain  net  prices  upon  copyrighted  books,  had  been 
put  upon  the  cutoff  lists  and  were  unable  to  secure  a  supply 
of  such  books  in  the  ordina.y  course  of  business.  It  further 
appeal's  that  in  some  instances  dealers  who  had  supplied 
the  plaintiffs  in  errbr  were  wholly  ruined  and  driven  out 
of  business;  that  the  Booksellers'  Association  widely  cir- 
culated the  names  of  such  dealers  and  warned  others  to 
avoid  their  fate,  and  that  various  circulars  were  issued  to 
tlie  trade  at  large  by  both  associations  warning  all  persons 
against  dealing  with  the  plaintiffs  in  error  or  other  so-called 
price  cutters;  that  after  the  reformation  of  the  resoluticms 
and  agreements  in  1904  the  associations  and  [2S6]  their 
members  continued  the  same  methods  as  to  ascertaining  the 
supply  of  copyrighted  books  of  the  plaintiffs  in  error,  as  to 
cut-off  lists  and  circulars  to  the  trade,  and  that,  although  in 
1907  the  resolution  of  the  PuUishers'  Association  was  modi- 
fied so  that  the  ^  agreement "  became  a  ^^  recommendation^" 
the  cut-off  lists  were  still  issued,  with  plaintiff's  name  there- 
on and  that  the  dealers  still  refused  to  supply  plaintiffs 
in  error  with  books  of  any  kind.  And  it  also  appears  from 
the  finding  of  facts  that  the  members  of  the  associations  , 
resided  in  and  carried  on  the  business  of  selling  books  in 
many  different  States  and  purchased  books  from  persons  in 
many  States  other  than  the  one  in  which  they  resided  and 
did  business;  and  that  the  rules,  regulations,  and  agreements 
of  the  associations  were  enforced  against  all  publishers  and 
dealers  in  books  throughout  the  United  States,  whether  they 
were  members  of  either  association  or  not  and  whether 
they  purchased  books  in  one  State  for  transportation  and 
delivery  in  another  or  for  delivery  in  the  State  where 
purchased. 
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We  ^gree^^'^i^  the  Court  of  A]>peakin  its  xhari^tenzar 
tiou.  of  the  agreeBient  involved  in  thie.  ceea,  aboot  which 
there  seems  to  have  be^  no  dijBFarenoe  of  opinion,  except 
aa  to  the  supposed  proteetrai  of  the :  copgrright  act  It 
manifestly  went  beyond  any  faur  and  l^al  agreement. to 
protect  prioes  and  >trade<  as  among  the  parties  thereto  and . 
prevented,  as  the  Count  of  Appeals .  said,  when  dealing, 
with  uncopyrighted  books^  the  sale  of  books  of  any  kind^ . 
at  any  piaee^  to  those  who  were  condemned  by  the  terms 
of  the  agnement.and  with  whom  dealings  were  pcactically 
prohibited.  We  conclude^  therefore,  that  the  Count  of  Apr 
peals  erred  in  holding,  that  the  agreement*  was,  justified 
by  the  cc^ytight  act,  and  was  not  withiA  the  denunciation 
ol.the.l^erman.  Ajct,. and  iu' denying,  for  that  reason  alone, 
the  aright  bf/Jthe  plaintiff^  in  error  to  reoo^er  :under  the  Sti^tet 
aett  as  to  copyrighted  books. 

[887]  This. view  of  the  case  renders  it  unnecessary  to  de^ 
cide  whether  an  original  aotkm  can  be  maintained  in  the 
State' courts  seeking^  an  injunction  and  to. recover  damagea 
under  the^  Sherman  Lawi 

At  the  Federal  question^  made  in  the  manner. whidi  we 
have  stated,  was  in  our  view  wrongly  decided  and  such 
decision  was  the  basis  of  the  judgment  in  the  State  court, 
the  judgment' of  that  court  must  be. reversed.  Murdock  r. 
CUy  of  M&mphi$,  20  WaU.  590^  684. 

JudgBMut  reversed  and  case  remanded  to  the  State  court 
whMice  it  came  for  further  proceedings  not  inconsistent 
with  this  opinion. 

UNITED  STATES  v.   EASTERN  STATES  RETAIL 
LUMBER  DEALERS'  ASS'N  ET  AL.« 

(DMl^ct  Court,  &  D.  New  York.    Janaaif  ,9, 19U4 

[201  Fed.  Rep.,  fXL] 

MoNOPOT^nES   (f  12) — Sbkkmajv  Aivti-Tbust  AcT-*-GoxBnuxio98  m . 

RE8TBAINT  ,  OF    TRADE — ^LXJlf  BEB     DbALKBS'     AaSOCIATIONa — ^AbSOCU- 

tlons  of  retaU  lumber  dealers,  which  issue  and  dlstrlbate  among 
their  members  **  ofBdial  reports,^  containliig  lists  ef  wholesale  deal* 

•For  <^inlon  of  the  Supreme  Court  (234  U.  S.,  600),  .see  poMU 
page  868. 
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era  doing  an  interatate  business,  who  lmv«>niade  saM  dii^-to^con- 
sumers,  and  soliciting  information  as  to  other  such  sales,  for  the 
purpose  and  with  the  effect  of  inflaencing  membera  receiving  them 
to  CttMe  busring  from  sueh  wholesale  dealers,  are  combinations  in 
restraint  of  interatate  trade  and  commepeer  and  unlawfttli  undor 
Sherman  Aatl-Trast.  Act,  July  2, 1890;  c.  647, 1.1,  26  Stat  20Q  (U;  S. 
Comp.  St.  1901,  p.  3200)  ,• 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Gent  Dig.  I  10 ;  Dec. 
Dig.  f  12.1 
MoKOPOUKS  (f  12) — Shkmcan  ANTi-TbusT  Act — ^**Ri8TaAUiT  or 
Teadb." — The  words  **  restraint  of  trade,"  as  used  in  Sherman  Anti- 
Trust  Act  July  ^;  1800,  c.  647,  I  1,  26  Stat  209  (U.  S.  Ckw^  St 
1901,  p.  8200)^  are. to  be  construed  as  including  " restraint  of  com- 
petiUon." 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Gent.  Dig.  1 10 ;  Dec. 
Dig.  f  12. 

For  other  definitions;  see  Words  and  Pfasasaa,  toI.  7,  pp.  6185, 
6186.] 

In  Equity;  Suit  by  the  United  States  against  the  Eastern 
States  Retail  Lumber  Dealers'  Association  and  othera  De- 
cree for  complainant. 

This  is  an  action  under  the  Anti-Trust  Act,  brought  by 
the  United  States  against  various  associations  and  corpora- 
tions composed  of  retail  lumber  dealers,  who  are  charged 
with  being  parties  to  a  general  conspiracy  and  combination, 
which  it  is  alleged  has  limited  competition  and  unlawfully 
obstructed  the  free  flow  of  trade  and  commerce  among  the 
States  in  lumber  and  lumber  products. 

Clark  McKercher^  Si)ecial  Asst.  Atty.  Gen.,  of  Washing- 
tcoiy  D.  C,  for  the  United  States. 

Aifre^iB,  Ci%dkihank^  of  New  York  City,  for  Eastern 
States  Retail  Lumber  Oo.  and  otiiers. 

Margany  Lewis  <&  Bockiu^  of  Philadelphia,  Pa«     {How- 
ardfT4xylarj  of  St  Louis,  Ma,  of  counsel),  for  Philadelphia. 
Retail  Lumber  Dealers. 

Before  Laoombbj  Coze,  Wabd,  and  Notw,  Circuit  Judges. 
•  Syllabus  copyrighted,  1918,  by  West  PuUtehlng 
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Opinion  ot  the  Court. 
Lagombb,  Circuit  Judge. 

[1]  Although  the  record  is  a  long  cme,  the  concrete  ques- 
tions here  presented  lie  within  a  narrow  compass.  Certain 
resolutions,  which  at  one  time  or  another  were  adopted  at 
conferences  between  the  defendants  represented  by  dele- 
gates, [583]  were  abrogated  some  time  before  the  suit  was 
brought  Various  lists  were  circulated  in  the  trade,  at 
one  time  or  anotheY,  known  in  the  record  as  the  ^  Yes 
List,"  the  "  No  List,"  ''  List  No.  1,"  "  List  No.  2,"  and  "  List 
C";  but  the  circulation  of  such  lists  stopped  before  suit  was 
brought,  and  there  is  nothing  in  the  record  to  indicate  that 
there  is  any  intention  to  resume  their  circulation  by  defend- 
ants or  by  anyone  else.  The  extensive  testimony  as  to  these 
earlier  resolutions  and  lists  was  properly  introduced  as 
illuminative  of  the  intent  with  which  the  continuing  circu- 
lation of  other  lists  is  carried  on  and  of  the  object  sought 
to  be  obtained  thereby. 

The  lists  which  are  still  being  circulated  may  be  called, 
for  lack  of  a  better  name,  "  Official  Reports."  Nothing  else, 
so  far  as  we  understand  it,  is  now  or  was  being  done  at  the 
time  suit  was  brought  by  defendants  as  a  combination,  ex- 
cept the  circulation  of  these  lists,  among  the  members  of 
retail  lumber  dealers'  associations  and  corporations.  This 
seems  to  be  the  extent  of  their  offending.  Each  of  these 
Official  Reports  reads  as  follows : 

"Official   Report 

"[Name  of  the  Particular  Association  Circulating  Itl 

"  Statement  to  Members  [with  the  Date]. 

"You  are  reminded  that  It  is  because  you  are  members  of  our 
association,  and  have  an  interest  In  common  with  your  feUow  mem- 
bers In  the  Information  contained  in  this  statement,  that  they  com- 
municate it  to  you,  and  that  they  communicate  It  to  you  in  strictest 
confidence  and  with  the  understanding  that  you  are  to  receive  and 
treat  it  In  the  same  way. 

"The  following  are  reported  as  having  solicited,  quoted,  or  as 
liaving  sold  direct  to  the  consumers:  [Here  follows  a  list  of  the 
names  and  addresses  of  various  wholesale  dealers.] 

"M^nbers,  upon  learning  of  any  instance  of  persons  soliciting, 
quoting,  or  selling  direct  to  copsumers,  should  at  once  report  saaie, 
and  in  so  doing  should,  if  possible,  supply  the  foUowlng  information : 

"The  number  and  initials  of  car. 
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"Tbe  name  of  consumer  to  wbom  the  car  Is  consigned. 
"The  initials  or  name  of  shipper. 
"The  date  of  arrival  of  car. 
"The  place  of  delivery. 
"The  point  of  origin." 

A  brief  statement  of  the  conditions  of  the  lumber  business 
will  make  plain  the  bearing  of  this  circular.  The  trade  for 
a  long  time  has  been  naturally  divided  into  separate  groups : 

1.  The  manufacturer  or  millman  usually  turns  the  stand- 
ing timber  or  the  felled  trees  into  one  or  more  kinds  of 
rough  lumber.  He  sells  either  directly  to  the  retail  yard 
dealer,  or  to  the  wholesale  dealer,  or  to  large  consumers 
using  large  quantities  of  one  kind  of  lumber. 

2.  The  wholesale  dealers  are  usually  located  at  or  near 
the  large  markets,  such  as  New  York,  Chicago,  etc.  In 
some  cases  the  wholesale  dealer  maintains  a  yard;  but 
usually  he  does  not  do  so,  acting  as  middleman  to  transmit 
orders  from  his  customer  to  the  millman,  who  fills  the 
order  direct  to  the  customer.  A  very  large  part  of  the 
wholesaler's  business  is  the  selling  of  large  lots  (car  load 
or  schooner  load  shipments)  to  the  retail  dealer.  There 
are  some  wholesalers  who  make  it  a  rule  to  sell  and  ship 
only  to  retail  yards;  others  sell  only  to  large  [588]  con- 
sumers; others  sell  to  both  classes.  The  brief  for  the  Gov- 
ernment contains  this  statement,  which  seems  to  be  supported 
by  the  record: 

"It  has  been  the  custom  for  nearly  all  manufacturers,  mlllmen, 
and  wholesalers  of  good  standing  to  protect  the  retail  yard  dealer 
in  any  city  by  refusing  to  sell  to  a  consumer  who  is  a  customer  of 
the  retail  yard  dealer  to  whom  such  manufacturer  or  wholesaler 
sold  lumber.  But  there  is  and  always  has  been  a  large  class  of 
reputable  manufacturers  and  wholesale  dealers  who  sell  lumber  to 
large  consumers  in  any  city  where  such  manufacturers  and  whole- 
salers have  no  customers  among  retail  yard  dealers,  or  where  the 
large  consumer  is  not  a  customer  of  any  yard  at  retail  prices.** 

8.  The  retail  dealers  are  located  in  nearly  every  town  and 
city  in  the  New  England  and  Middle  States.  They  have 
yards  in  which  they  store  lumber  bought  from  the  whole- 
saler or  the  millman.  From  his  yard  the  retailer  supplies 
the  local  demand  for  building  or  manufacturing  purposes. 
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In  some  pUee»  the' retailep  also  delivera  lumber  to  tiie  oon- 
sumer  directly  from  schooners  or  cars,  without  first  placing 
in  his  yard,  where  the  order  is  for  a  large  quantity. 

4.  The  consumers  are  divided  into  several  groups:  (a) 
The  contracting  f  builder  of  houses,  bridges,  wharves,  and 
who  also  does  repair  and  construction  work  of  all  kinds, 
(b)  The  converter  or  manufacturer,  who  converts  the  sawed 
lumber  into  furniture  and  ^^  trim/'  such  as  moldings,  frames, 
sash,  dooDS,  and  blinds,  and  in  some  cases  into  boxes  and 
containers,  (c)  The  United  States  (Government,  and.  in 
some  localities^  municipalities  and  railroads,  (d)  The  small 
consumer  of  lumber  for  small  building,  repair,  and  construc- 
tion work,  (e)  Large  factories  and  manufacturing  estab- 
lishments using  lumber  in  large  quantities  for  special  pur- 


The  retail,  dealer  has  to  carry  many  different  kinds  of 
lumber  in  stock  in  his  yard,  to  make  prompt  delivery  of 
what  may  be  called  for.  The  natural  customer  of  the  re- 
tailer is  the  local  contracting  builder,  who  requires  either  a 
large  number  of  items  in  small  lots  or  particular  items  for 
immediate  delivery,  He  also  secures  some  of  the  trade  of 
other  consumers,  such  as  large  contracting  builders  of  rail- 
roads,^doeks,  etc,  and  factories  of  all  sorts. 

For  a  number  of  years  there  has  been  friction  between 
the  two  groups,  wholesalers  and  retailers.  Wholesalers 
have  complained  because  some  retail  dealer  has  not  been 
content  with  selling  in  small  lots  for  local  delivery,  but  has 
negotiated  sales  of  large  lots  from  millmen  to  consumer. 
Retailers  have  complained  because  some  wholesalers,  hav- 
ing discovered  a  retail  dealer's  local  customers,  have  them^ 
selves  sold  to  such  local  customers  in  competition  with  the 
retailer.  We  need  not  go  into  the  details  of  this  contro- 
versy, which  are  spread  out  at  great  length  in  the  record. 
Suffice  it  to  say  that  the  ^^ official  report"  is  a  method 
adopted  by  the  retailers  to  check  this  competition.  Retail 
dealers,  who  are  members  of  one  or  other  of  these  associa- 
tions defendant,  are  not  required  by  their  associations  to 
refrain  from  dealing  with  any  wholesaler  whose  names  are 
on  the  list;    Thiere  is  no  fine  or  penalty  for  dealing  with 
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them;  nor  iff  the  retailer  disciplined  in  mny  way  if  he  doeg 
deal  with  them.  But  the  record  indicates  that  no  snch 
"discipline  is  necessary.  A  retail  dealer  -who  learns  that 
some  wholesaler  has  taken  away  customers  from  another 
retail  dealer  will  not  be' likely  to  buy  from  him,  lest,  learn- 
ing the  names  of  his  own  [684]  customers,  the  wholesaler 
might  compete  with  himself  to  get  their  trade.  In  the 
brief  filed  for  one  of  the  defendants  there  is  a  frank  and 
concise  summary  of  the  situation : 

'*OrdlnarUy  fspeaking,  and  other  things  being  ^ual,  a  retaUer 

would  not  buy  his  own  source  of  supply  from  people  on  these  Usts, 

and   wholesalers  would  object  strongly  to  getting  on  these  lists, 

.  because,  if  they  were  found  out  at  the  business  of  s^Ung  retailers' 

customers,  they  knew  a  retaUer  would  be  shy  of  buying  ttom  them.** 

To  a  greater  or  less  elttent,  therefore,  the  circulation  of 
these  "official  reports"  operates  to  prevent  some  whole- 
salers, who  otherwise  would  enter  into  competition  with 
retailers  in  s^pplyiIlg  consumers,  from  undertaking  so  to 
compete.  That  the  reports  are  prepared  and  circulated  to 
accomplish  that  very  object  is  manifest. 

No  doubt  every  retail  dealer  has  a  right  to  choose  from 
whom  he  will  buy.  He  has  a  right  to  impart  to  anyone  else 
any  information  he  may  have  about  the  business  methods  of 
anyone,  even  though  the  natural  result  of  thus  telling  what 
he  knows  may  induce  the  person  whom  he  t^lls  to  cease 
business  relations  with  the  other  person.  'May  the  several 
retail  dealers  combine  into  an  association,  in  order  the  better 
to  acquire  and  distribute  knowledge  about  the  business 
methods  of  others,  by  means  of  the  circulation  among  them- 
selves 6f  reports  such  as  these  ? 

[2]  It  seems  to  us  that  they  can  not  do  so  without  violating 
the  Sherman  Act.  It  is  now  well  settled  that  the  words 
"  restraint  of  trade  ^  in  that  act  are  to  be  construed  as  in- 
cluding "restraint  of  competition."  Full,  free,  and  un- 
trammeled  competition  in  all  branches  of  interstate  com- 
merce is  the  desideratum  to  be  secured. 

Much  is  said  in  argument  of  the  evils  which  will  result  if 
the  retail  dealers  are  prevented  from  taking  defensive  meas- 
ures to  restrain  the  competition  with  them  of  the  whole- 
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saler,  who,  having  no  yard,  and  not  seeking  the  onaller  local 
*  trade  of  the  retailer,  is  endeavoring  to  take  away  the  profit- 
able part  of  his  trade.  It  is  pointed  out  that  it  is  expensive 
for  a  retailer  to  maintain  a  yard,  with  large  quantities  of 
a  great  variety  of  lumber  in  it,  ready  for  prompt  delivery 
at  all  times.  If  his  business  shrinks,  through  his  losing  the 
chance  of  making  car  and  schooner  load  sales  in  his  locality, 
the  local  yard,  it  is  said,  will  become  less  and  less  well 
stocked,  and  will  finally  disappear  entirely.  But  with  such 
ultimate  results  the  court  is  not  concerned.  Congress  has 
considered  the  results,  and  chosen  what  seemed  to  it  the 
wisest  course. 

"Competition,  free  and  unrestricted,  is  the  general  rule  which 
governs  all  the  ordinary  business  pursuits  and  transactions  of  life. 
Evils,  as  well  as  benefits,  result  therefrom.  In  the  fierce  heat  of 
competition,  the  stronger  competitor  may  crush  out  the  weaker; 
fluctuations  in  prices  may  be  caused  that  result  in  wreck  and  dis- 
aster; yet,  balancing  the  benefits  as  against  the  evils,  the  law  of 
competition  remains  as  a  controlling  element  in  the  business  world. 
That  free  and  unrestricted  competition  •  ♦  ♦  may  be  productive 
of  evils  does  not  militate  against  the  fact  that  such  is  the  law  now 
governing  the  subject"  XJ.  8.  v.  Freight  AMOciation,  166  U.  S.  337, 
17  Sup.  Ct  557,  41  L.  Bd.  1007. 

The  circulation  of  this  circular  certainly  tends  to  restrain 
directly  some  wholesalers  from  entering  into  competition 
with  retailers.  This  [685]  seems  to  be  contrary  to  the 
statute  as  the  Supreme  Court  has  construed  it  That  the 
defendants  and  their  members  are  in  a  combination  to 
prepare  such  circulars  and  to  distribute  them  is  manifest 

We  conclude  that  the  Grovemment  is  entitled  to  an  injunc- 
tion against  the  further  circulation  of  these  ^^  official  re- 
ports.'* 
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EASTERN  STATES  RETAIL  LUMBER  DEALERS' 
ASSOCIATION  V.  UNITED  STATES.- 

McBRIDE,  INDIVIDUALLY  AND  AS  PRESIDENT 
OF  THE  RETAIL  LUMBERMEN'S  ASSOCIATION 
OF  PHILADELPHIA,  v.  THE  UNITED  STATES. 

APPEALS    FROM    THE    DISTRICT    COURf    OF    THE    UNITED    STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW   YORK. 

Nos.  511,  550.    Argued  October  24,  27,  1913.— Decided  June  22,  1914. 
[234  U.  S.,  600.1 

Conspiracies  are  seldom  capable  of  proof  by  direct  testimony  and  a 
conspiracy  to  accomplish  tbat  which  is  their  natural  consequence 
may  be  inferred  from  the  things  actually  done.^ 

The  Sherman  Law,  as  construed  by  this  court  in  the  Standard  Oil 
Case,  while  not  reaching  normal  and  usual  contracts  incident  to 
lawful  purposes  and  in  furtherance  of  legitimate  trade,  does 
broadly  condemn  all  combinations  and  conspiracies  which  restrain 
the  free  and  natural  flow  of  trade  in  the  channels  of  Interstate 
commerce. 

Held  in  this  case  that  the  circulation  of  a  sa<:alled  official  report 
among  members  of  an  association  of  retail  dealers  calling  attention 
to  actions  [601]  of  listed  wholesale  dealers  in  selling  direct  to  con- 
sumers, tended  to  prevent  members  of  the  association  from  dealing 
with  the  listed  dealers  referred  to  in  the  report,  and  to  directly 
and  unreasonably  restrain  trade  by  preventing  it  with  such  listed 
dealers,  and  was  within  the  prohibitions  of  the  Sherman  Law. 

While  a  retail  dealer  may  unquestionably  stop  dealing  with  a  whole- 
saler for  any  reason  sufficient  to  himself,  he  and  other  dealers  may 
not  combine  and  agree  that  none  of  them  will  deal  with  such 
wholesaler  without,  in  case  interstate  commerce  is  involved,  vio- 
lating the  Sherman  Law. 

An  act,  harmless  when  done  by  one  person,  may  become  a  public 
wrong  when  done  by  many  acting  in  concert  in  pursuance  of  a 
conspiracy.    Qrenada  Lumber  Co,  v.  MinsUsippi,  217  U.  S.  433. 

201  Fed.  Rep.  581. 

•For  opinion  of  the  district  court  (201  Fed.  581),  see  ante, 
page  856. 

*  Syllabus  and  statements  of  arguments  copyrighted,  1914,  by  The 
Banks  Law  PubUshing  Company. 
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[MONOPQtT— CdlffilHATlON    OF    RETAILERS — StTPPttSSmO    'COMPETITIOir 

BT  Wholesalers. — ^The  concerted,  systematic,  and  periodic  circula- 
tion by  associations  of  retail  Itimber  dealtoi  amdn^  tb^r'sMnAHers 
tbrotii^*  a  so^dilled  "offlcfal  )!«port  *'  of  tonfUle&tial  laformttOdn  of 
the. MUMS  of  WHotesale  inmUer  deaieM  MgtgM  in  lAMWaW  trade 
reported  as  soliciting  from,  or  selling  directly  to,  consumers,  such 
members,  upon  learning  of  any  such  instances,  being  called  upon  to 
report  the  same  promptly,  supplying  detailed  information  as  to  the 
particulars  of  the  transaction,  violates  the  proliibltidns  of  the  Anti- 
Trust  Act  of  July  2,  1890  (26  Stat  at  L.  209,  chap.  647,  U.  S.  Gomp. 
Stat  1901,  p.  31260),  against  coihbinations  in  ir^^traint  of  interstate 
trade  and  conmierce,  where,  although. each  retailer  is  left  free  to 
act  as  he  sees  fit  these  reports  were  circulated  with  the  intention 
aiHrcfflM;  of  cattsihg  th^  rMtil^rsto  witbhold  meir  pa€nMU«0  tram 
the  llBt»d  •wholesalers;  and  thtis  dft<Mly  andspprMlably  tMpalring 
their  interstate  trade.] 

[For  other  cases,  see  Bfonopolies,  II  b,  in  Digest  %op.  Ot  1806.] 

The  facts,  which  involve  the  determination  of  whether  an 
arrangement  between  certain  retail  lumbermen's  associa- 
^tions  in  regard  to  their  relatMns  "with -whohnde  dealers 
amounted  to  a  combination  and  conspiracy  in  <«8tritfiiit  of 
tntde'within  the  prohibitions  of  the  iSh^rman  Act,  are  i^tsted 
in  the  opinion. 

Mr.  Alfred  B.  Cruikshank  tor  appellants  in  No.'  511,  and 
Mr.  Howard  Taylor^  with  whom  Mr.  ChttrisB-E.  Morgan, 
Mr.  C.  E.  Morffmn,  3d,  and  Mr.  OhaH^  B.  Br^ky^istfi  on 
ther'brifef,  for  appellants  in  No.  660: 

The  Sherman  Act  prohibits  >  undue  timitatioBS  onoom- 
<  petitii^  conditiosi& 

The  combination,  or  concerted  action,' "bf  these  deftadants 
in  distributing  circillars  stating  the  true  position  of  lumber- 
men in  the  trade  was  not  a  combination  which  nnduly  re- 
strained competition. 

The*  true  question  Ttnder"  the  "English  'Slid  Amsrldan  au- 
thorities is  whether  the  circulation  of  the  ^^ Official  Lists'' 

•  The  paragraph  following,  in  hracketa,  compriaw  ^e  mrllalnia  of 
the  case  as  reported  in  yolmne  58,  page  1490,  Lawyers  Edition,  Su- 
preme Oourt  Reports.  Syllabus  copyrighted  1918»  1914,  by  The  Law- 
yers ChHiperative  Pohlishing  Oompany. 
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is  a  reasonable  defensive  measure  or  is  an  unreasonable, 
offensive,  and  malicious  means  to  eliminate  competition. 

There  was  no  combination  or  concert  of  action  among 
defendants  to  boycott  those  whose  names  appeared  on  the 
"  Official  Reporta" 

[602]  The  evidence  concerning  past  occurrences,  if  rele- 
vant at  all,  tends  to  establish  that  the  defendants'  present 
intent  is  right  and  law  abiding. 

These  present  appellants  are  not  responsible  for  the  ac- 
tions of  individuals  in  other  local  associations. 

There  was  no  confederation  among  the  various  local  asso- 
ciations, except  with  respect  to  the  circulation  of  the  ^^  Offi- 
cial Reports.'' 

No  absurdities  were  contemplated  by  the  Sherman  Act. 

In  support  of  these  contentions,  see  Aikens  v.  Wisconsin, 
196  U.  S.  194;  Allan  v.  Flood,  App.  Cas.  1898,  1;  Bokn 
Mfg.  Co.  V.  EoUiSy  54  Minnesota,  223;  Carew  v,  Ruther- 
ford, 106  Massachusetts,  1, 14;  Central  Lumber  Co.  v.  South 
Dakota,  226  U.  S.  157;  CoUins  v.  American  News  Co.,  84 
Misc.  260;  8.  C,  aff'd,  68  App.  Div.  639;  Continental  Ins. 
Co.  V.  Underwriters,  67  Fed,  Rep.  810,  320;  Cooke  on  Com- 
binations (2d  ed.),  c.  V;  Cooley  on  Torts  (2d  ed.),  328; 
Dueber  Watch  Co.  v.  Howard,  55  Fed.  Rep.  851,  854;  4S.  C, 
66  Fed.  Rep.  637,  645 ;  Ertz  v.  Produce  Exchange,  79  Min- 
nesota, 140, 144;  Gompers  v.  Bucks  Stove  Co.,  221  U,  S.  418, 
486;  Grenada  Lumber  Co.  v.  Mississippi,  217  U.  S.  483,  441; 
Lawlor  v.  Loewe,  187  Fed.  Rep.  522,  526 ;  Loewe  v.  Lawlor, 
208  U.  S.  274,  291;  Macauley  Bros.  v.  Tiemey,  19  R.  I.  256, 
259;  MiUs  v.  United  States  Printing  Co.,  99  App.  Div.  (N. 
T.)  605;  Mogul  Steamship  Co.,  App.  Cas.  1892,  25;  S,  C, 
L.  R.  23,  Q.  B.  598,  614;  Montgomery  Ward  Co.  v.  South 
Dakota  Retail  Ass'^n,  150  Fed.  Rep.  413;  Nash  v.  Urdted 
States,  229  XJ.  S.  373;  National  Protective  Ass^n  v.  Cuming, 
170  N.  Y.  816;  Quinn  v.  Lathem^  App.  Cas.  1901,  495,  612; 
Standard  OH  Co.  v.  United  States,  221  U.  S.  1,  68;  State  v. 
Adams  Lumber  Co.,  81  Nebraska,  892,  412;  Toledo  €&c.  Ry.  - 
Co.  V.  Pennsylvania  Co.,  54  Fed.  Rep.  730,  788;  United 
States  V.  Trans-Missouri  Association,  166  XJ,  8.  290,  887; 
United  States  v.  Kissd,  218  XT.  S.  601;  United  States  v. 
86826*— fOL  4-17 66 
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Amer.  Tobacco  Co.^  221  TJ.  S.  106, 177;  United  States  v.  St. 
Louis  Terminal,  224  U.  S.  883,  1608]  894;  United  States  v. 
Reading  Co.,  226  U.  S.  824;  United  States  v.  Un.  Pac.  /?•  R. 
Co.j  226  U.  S.  61,  84;  Wabash  R.  R.  Co.  v.  Hannahan,  121 
Fed.  Rep.  563,  669;  Walker  y.  Cronin,  107  Massachusetts, 
555,  564. 

Mr.  Assistant  to  the  Attorney  General  Todd  for  the  United 
SUtes: 

The  evidence  establishes  an  agreement  or  combination 
between  the  defendant  retailers  to  prevent  wholesalers  from 
selling  directly  to  consumers  by  refusing  to  buy  from  (boy- 
cotting) them  if  they  do.  This  is  shown  by  the  declared 
purpose  of  the  defendant  associations  as  disclosed  by  their 
constitutions  and  by-laws;  the  compilation  and  circulation 
of  the  so-called  "officials  reports^  or  blacklists;  the  actual 
course  of  conduct  of  defendants  in  concertedly  withdrawing 
their  patronage  from  listed  wholesalers;  admissions  of  mem- 
beirs  of  defendant  associations;  and  other  testimony  showing 
general  recognition  of  and  obedience  to  a  tacit  or  moral 
obligation  upon  members  so  to  withdraw  their  patronage. 
The  inference  of  an  agreement  to  boycott  is  confirmed  by 
the  decisions  of  other  courts  in  conspiracy  cases.  Conrnion- 
wealth  V.  McLean,  2  Pars.  (Pa.)  367;  3  Greenleaf  on  Ev., 
§  93;  Patnode  v.  Westenhaver,  114  Wisconsin,  460;  Regina 
V.  Murphy,  8  C.  &  P.  397;  ReUley  v.  United  States,  106  Fed. 
Bep.  896;  State  v.  Adams  Lumber  Co.,  81  Nebraska,  392; 
United  States  v.  Sacia,  2  Fed.  Rep.  754;  Webb.  v.  Drake^  26' 
So.  Bep.  (La.)  791;  2  Wharton,  Criminal  Law,  §  1398. 

An  agreement  or  combination  by  retailers  to  refuse  to  buy 
from  (boycott)  wholesalers  who  sell  directly  to  consumers 
interferes  with  the  free  and  normal  flow  of  trade  and  there^ 
fore  violates  the  Anti-Trust  Act.  Bailey  v.  Master  Plumb- 
ers^ Ass%  103  Tennessee,  99;  Beck  v.  Railway  Teamsters* 
Union,  42  L.  R  A.  407;  Bohn  Mfg.  Co.  v.  HoUis,  64  Minne- 
.  sota,  223 ;  BoutweU  v.  Marr,  71  Vermont,  1 ;  Brown  v.  Jacobs 
Phar.  Co.,  115  Georgia,  429;  Casey  v,  [604]  Cincinnati 
Typographical  Union,  46  Fed.  Bep.  136;  Doremus  v.  Hen- 
nesyy  176  Illinois,  608;  EtUs  v.  Inman^  131  Fed.  Rep.  188; 
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Oompen  v.  Bucks  JStove  Co.,  221  U.  S.  418;  Same  v.  Same, 
33  App.  D.  C-  83;  Grenada  Lumber  Co.  v.  Missiuippi,  217 
U.  8.  433;  Hwwarden  v.  Yaughiogheny  Coal  Co.,  Ill  Wis- 
oonsm,  545;  Hophine  v.  Owley  Stave  Co.,  83  Fed.  Rep.  912; 
Jackson  v.  StanfMd,  137  Indiana,  592 ;  KlingeVs  Pharmacy 
V.  Sharp,  104  Maryland,  218;  Loewe  v.  Lawlor,  208  U.  S. 
274;  itwji^  V.  Clothing  CuUers  Ass'n,  77  Maryland,  396; 
Macauley  Bros.  v.  Tiemey,  19  R.  I.  255 ;  Montgomery  Wcprd 
<&  Co.  V.  So.  Dak.  Merchants'  Ass'n,  150  Fed.  Rep.  413; 
Montague  v.  Lowry,  193  U.  S.  38;  Olive  v.  Van  Patten,  7 
Tex.  Civ.  App.  630;  Purington  v.  HinohZif,  219  Illinois,  159; 
Retail  Dealers'  Ass'n  v.  State,  48  So.  Rep.  (Miss.)  1021; 
State  V.  Adams  Lumber  Co.,  81  Nebraska,  393;  Steers  v. 
United  States,  192  Fed.  Rep.  1 ;  Thomas  v.  C,  N.  O.  dk  T.  P. 
R.  Co.,  62  Fed.  Rep.  803;  Webb  v.  Drake,  26  So.  Rep.  (La.) 
791. 

Viewing  the  agreement  or  combination  between  the  de- 
fendants merely  as  one  to  circulate  amongst  themselves  lists 
of  wholesalers  who  sell  directly  to  consumers,  it  unreason- 
ably restricts  competition  between  wholesalers  and  retailers 
in  selling  to  consumers  and  therefore  violates  the  Anti- 
Trust  Act.  Am.  Tobacco  Co.  v.  United  States,  221  U.  S.  106; 
Nash  V.  United  States,  229  U.  S.  373;  Quvim  ▼.  Leatham 
(1901),  A.  C.  495;  Standard  OU  Co.  Case,  221  U.  S.  1. 

The  plea  that  this  combination  was  a  reasonable  and 
necessary  measure  to  defend  the  position  of  retailers  in 
the  trade  is  irrelevant  in  law  and  unfounded  in  fact  Ches. 
<k  Ohio  Fuel  Co.  v.  United  States,  115  Fed  Rep.  610; 
Orenada  Lumber  Co.  v.  Mississippi,  217  tJ.  S.  438;  Loewe 
v.  Lawlor,  187  Fed.  Rep.  622. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

These  are  appeals  from  a  decree  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York 
[605]  in  an  action  brought  by  the  United  States  under  the 
Sherman  Anti-Trust  Act  (July  2,  1890,  c.  647,  26  Stat. 
209),  having  for  its  object  an  injunction  against  certain 
alleged  combinations  of  retail  lumber  dealers,  which,  it  was 
averred,  had  entered  infto  a  conspiracy  to  prevent  wholesale 
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dealers  from  selling  directly  to  consumers  of  lumber.  The 
defendants  are  various  lumber  associations  composed  largely 
of  retail  lumber  dealers  in  New  York,  New  Jersey,  Penn- 
sylvania, Connecticut,  Massachusetts,  Rhode  Island,  Mary- 
land, and  the  District  of  Ck)lumbia,  and  the  officers  and 
directors  of  the  associations.  The  record  is  very  voluminous, 
but  the  facts  essential  to  a  consideration  of  the  decree  of  the 
district  court  are  in  comparatively  narrow  compass.  While 
the  record  also  concerns  practices  which  are  said  to  have 
been  abandoned,  the  decree  entered,  declaring  the  defend- 
ants named  to  be  in  a  combination  or  conspiracy  to  restrict 
and  restrain  competition,  depends  solely  upon  the  method 
adopted  and  being  used  by  the  defendants  in  the  distribu- 
tion of  the  information  contained  in  a  certain  document 
known  as  the  "  Official  Report,"  the  form  of  which,  set  forth 
in  the  decree,  is  as  follows: 

"OmciAL  Repovt. 
"(Name  of  the  Particular  Association  Oirculatiag  it) 

'*  Statkicbnt  to  Membebs  (with  thk  Datb). 

*'Tou  are  reminded  that  it  is  because  you  are  members  of  oar 
Association  and  have  an  interest  In  common  with  your  fellow  mem- 
bers in  the  information  contained  in  this  statement,  that  ther  com- 
municate it  to  you ;  and  that  they  communicate  it  to  yon  in  strictest 
confidence  and  with  the  understanding  tliat  you  are  to  receive  it  and 
treat  it  in  the  same  way. 

"The  following  are  reported  as  liaving  solicited,  quoted  or  as 
having  sold  direct  to  the  consumers: 

"(Here  follows  a  list  of  the  names  and  addresses  of  various 
wholesale  dealers.) 

[606]  "Members  upon  learning  of  any  instance  of  persons  soUdt- 
ing,  quoting,  or  selUng  direct  to  consumers,  should  at  once  report 
same,  and  in  so  doing  should,  if  possible,  supply  the  following 
information : 

"  The  number  and  initials  of  car. 

"  The  name  of  consumer  to  whom  the  car  is  consigned. 

"  The  initials  or  name  of  shipper. 

"  The  date  of  arrival  of  car. 

"The  place  of  deUvery. 

"  The  point  of  origin  " ; 

and  the  defendants  were  enjoined  from  combining,  ocm- 
spiring  or  agreeing  together  to  distribute  and  from  dis- 
tributing to  members  of  the  associations  named  or  any  other 
person  or  persons  any  information  showing  soliciting,  quota- 
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tions,  or  sales  and  shipments  of  lumber  and  Inmb^  products 
from  manufacturers  and  wholesalers  to  consumers  of  or 
dealers  in  lumber,  and  from  the  preparation  and  distribu- 
tion of  the  lists  above  described  as  the  ^  Official  Report " 
or  the  use  of  a  similar  device. 

The  record  discloses  that  the  defendant  associations  are 
constituted  largely  of  retail  lumber  dealers,  each  of  whom 
has  the  natural  desire  to  control  his  local  trade,  which  the 
retailers  contend  has  been  unduly  interfered  with  by  the 
wholesalers  in  selling  to  consumers  within  the  local  terri- 
tory in  such  wise  as  to  conflict  with  what  they  regard  as  a 
strictly  local  trade,  and  it  appears  that  the  defendant  asso- 
ciations have  for  their  object,  among  other  things,  the  adop- 
tion of  ways  and  means  to  protect  such  trade  and  to  prevent 
the  wholesale  dealers  from  intruding  therein.  The  particu- 
lar thing  which  this  case  concerns  in  the  retailers'  efforts 
to  promote  the  end  in  view  is  the  attempt  in  the  manner 
shown,  by  the  circulation  of  the  reports  in  question,  to  keep 
the  wholesalers  from  selling  directly  to  the  local  trade.  The 
trade  of  the  wholesalers  involved  covers  a  number  of  States, 
and  there  is  no  question  but  that  the  supplying  of  lumber 
to  the  large  num[607]bers  of  retailers  in  these  associations 
in  different  States  is  interstate  trade  and  that  if  the  prac- 
tices are  illegal  within  the  Sherman  Act  they  may  be  reached 
by  this  proceeding.  Swift  <6  Co.  v.  United  States^  196  U.  S. 
876 ;  Loewe  v.  Lawlar,  208  TJ.  S.  274,  300. 

The  record  discloses  a  systematic  circulation  among  the 
members  of  the  defendant  associations  of  the  official  report 
above  quoted.  The  method  of  operation  as  stated  by  the 
learned  counsel  for  the  appellants  is  thus  summarized  in 
his  brief: 

"The  names  on  this  list  are  obtained  and  placed  thereon  as  the 
result  of  complaints  made  by  individual  retailers.  When  an  indi- 
Yidnal  member  of  a  retail  association  learns  of  a  sale  by  a  whole- 
saler to  one  of  the  customers  of  the  retailer  he  may  complain  in 
writing  to  the  secretary  of  his  association,  whose  duty  it  is  there- 
ufitm  to  ascertain  the  facts  hy  correspondence  with  tlie  Wholesulei 
in  Question  and  sndi  other  means  as  may  seem  proper,  Should  the 
report  or  complaint  be  without  proper  foundation  or  should  th^ 
secretary  l>ecome  satisfied  that  the  matter  is  a  trifling  one  or  the 
result  of  inadvertence,  the  Incident  usually  terminates  at  this  point ; 


Digitized  by  VjOOglC 


870  M  imiTED  si^iTU;  eo6w 

OpMon  of  the  Ooort 

but  ahcmld  tlie  compUiiiit  appear  to  be  aerioua  aad  w^  founded  the 
case  is  submitted  to  the  board  of  directors  of  tbe  retail  aasociatioD  at 
its  next  meeting  and  should  the  board  be  satisfied  that  the  whole- 
saler is  generally  making  a  practice  of  selling  to  consumers  or  cus- 
tomers of  the  retail  trade,  the  secretary  is  directed  to  report  the 
name  of  such  wholesaler  for  the  official  list.  Thereupon  the  secre- 
tary seBds  the  name  to  Mr.  Crary*  of  New  York,  who  adds  it  upon 
the  next  report  to  the  names  of  those  already  thereupon.  Each  report 
contains  the  names  of  all  wholesalers  who  have  been  reported  from 
the  very  beginning  as  selling  to  consumers  and  whose  names  have 
not  been  removed  for  cause.  The  reports  or  lists  after  being  printed 
in  New  York  are  distributed  amongst  the  secretaries  of  the  defend- 
ant as8ocia[6081tions;  those  for  each  association  being  marked  with 
its  name  and  in  that  way  only  being  distinguished  from  those  sent 
to  the  other  associations.  The  secretary  of  each  association  then 
distributes  the  lists  to  his  members.  Should  any  wholesaler  desire 
to  have  his  name  removed  from  the  list  he  can  have  it  done  upon 
satisfactory  assurance  to  the  local  secretary  that  he  is  no  longer 
selling  in  coooq^ition  with  the  retailers.  In  practice  the  greatest 
care  is  taken^  to  make  the  list  accurate,  and  as  a  natter  of  fact,  it 
only  contains  the  names  of  such  wholesalers  as  are  absolutely  com- 
mitted to  the  practice  of  competing  with  retailers  for  the  custom  of 
builders  and  contractors." 

The  reading  of  the  official  report  shows  that  it  is  intended 
to  give  confidential  information  to  the  members  of  the  asso- 
ciations of  the  names  of  wholesalers  reported  as  soliciting 
or  selling  directly  to  consumers,  members  upon  learning  of 
any  such  instances  being  called  upon  to  promptly  report 
the  same,  supplying  detailed  information  as  to  the  particu- 
lars of  the  transaction.  When  viewed  in  the  light  of  the 
history  of  these  associations  and  the  conflict  in  which  they 
were  engaged  to  keep  the  retail  trade  to  themselves  and  to 
prevent  wholesalers  from  interfering  with  what  they  re- 
garded as  their  rights  in  such  trade  there  can  be  but  one 
purpose  in  giving  the  information  in  this  form  to  the  mem- 
bers of  the  retail  associations  of  the  names  of  all  whole- 
salers who  by  their  attempt  to  invade  the  exclusive  territory 
of  the  retailers,  aa  they  regard  it,  have  been  guilty  of  unfair 
competitive  trade.  These  lists  weore  ^ite  oommonly  spokan 
of  as  blacklists,  and  when  the  aitention  of  a  retailer  was 
brought  to  the  name  of  a  wholesaler  who  had  acted  in  this 
wise  it  was  with  the  evident  purpose  that  he  should  know 
of  such  conduct  and  act  accordingly.  True  it  is  that  there 
is  no  agreement  among  the  retailers  to  refrain  from  dealing 
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with  listed  wholesalers,  nor  is  there  any  penalty  annexed 
for  the  failure  so  to  do,  but  he  is  blind  indeed  who  does 
not  see  the  [609}  purpose  in  the  predetermined  and  periodi- 
cal circulation  of  this  report  to  put  the  ban  upon  whole- 
sale dealers  whose  names  appear  in  the  list  of  imf  air  dealers 
trying  by  methods  obnoxious  to  the  retail  dealers  to  supply 
the  trade  whidi  they  regard  as  their  own.  Indeed  this 
purpose  is  practically  conceded  in  the  brief  of  the  learned 
counsel  for  the  appellants: 

**  It  was  and  is  conceded  by  defendants  and  the  conrt  be]ow  found 
that  the  circulation  of  this  information  would  have  a  natural 
tendency  to  cause  retailers  receiving  these  reports  to  withhold  pat- 
ronage from  listed  concerns.  That  was  of  course  the  very  object 
of  the  defendants  in  circulating  them." 

In  other  words,  the  circulation  of  such  information  among 
the  hundreds  of  retailers  as  to  the  alleged  delinquency  of 
a  wholesaler  with  one  of  their  number  had  and  was  intended 
to  have  the  natural  effect  of  causing  such  retailers  to  with- 
hold their  patronage  from  the  concern  listed. 

The  Sherman  Act  has  been  so  frequently  and  recently 
before  this  court  as  to  require  no  extended  discussion  now. 
Standard  OU  Co.  v.  United  States,  221  U.  S.  1;  United 
States  V.  American  Tobacco  Co.,  221  U.  S.  106;  United 
States  V.  St  Louis  Terminal,  224  U.  S.  383;  Standard  SanA- 
tary  Mfg.  Co.  v.  United  States,  226  U.  S.  20;  United  States 
V.  Union  Pacific  R.  R.  Co.,  226  U.  S.  61;  United  States  v. 
Reading  Co.,  226  U.  S.  324;  United  States  v.  Patten,  226 
U.  S.  525;  Na»h  v.  UnUed  States,  229  U.  S.  373;  Siraus  v. 
American  Publishers^  Ass\  231  U.  S.  22.  It  broadly  con- 
demns all  combinations  and  conspiracies  which  restrain  the 
free  and  natural  flow  of  trade  in  the  chamnels  of  ialerstate 
commerce.  It  is  true  that  this  court  held  in  the  Standard 
Oil  and  Tobacco  cases,  supra,  and  in  the  subsequent  cases 
following  them,  that  in  its  proper  construction  the  act  was 
not  intended  to  reach  normal  and  usual  contracts  inddent 
to  lawful  purposes  and  intended  to  f^l^l  further  Ic^lmate 
trade,  and  summarizing  the  meaning  of  the  act  in  the 
Tobacco  case,  this  court  said  (221  U.  S.  179) : 

"Applying  the  rule  of  reason  to  tte  construction  of  the  statute,  it 
waa  head  in  the  Standard  OU  case  that  as  the  words  **  restraint  of 
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trade '  at  comnHm  law  and  In  the  law  of  this  country  at  the  time  of  the 
adoption  of  the  Anti-Tmst  Act  only  embraced  acts  or  contracts  or 
agreements  or  combinations  which  operated  to  the  prejudice  of  the 
public  interests  by  unduly  restricting  competition  or  unduly  obstruct- 
ing the  due  course  of  trade  or  which,  either  because  of  their  inherent 
nature  or  effect  or  because  of  the  evident  purpose  of  the  acts,  etc, 
injuriously  restrained  trade,  that  the  words  as  used  in  the  statute 
were  designed  to  have  and  did  have  but  a  like  significance.** 

The  same  principle  was  affirmed  in  Nash  v.  United  Stoics^ 
supra.  The  court  in  the  Standard  Oil  case  construed  the 
act  as  intended  to  reach  only  combinations  unduly  restrictive 
of  the  flow  of  commerce  or  unduly  restrictive  of  competi- 
tion, and,  illustrating  what  were  such  undue  or  unreason- 
able combinations,  it  classed  as  illegal  (p.  58)  ^'  all  contracts 
or  acts  which  were  unreasonably  restrictive  of  competitive 
conditions,  either  from  the  nature  or  character  of  the  con- 
tract or  act  or  where  the  surrounding  circumstances  were 
such  as  to  justify  the  conclusion  that  they  had  not  been 
entered  into  or  performed  with  the  legitimate  purpose  of 
reasonably  forwarding  personal  interest  and  developing 
trade,  but  on  the  contrary  were  of  such  a  character  as  to 
give  rise  to  the  inference  or  presumption  that  they  had  been 
entered  into  or  done  with  the  intent  to  do  wrong  to  the  gen- 
eral public  and  to  limit  the  right  of  individuals,  thus  re- 
straining the  free  flow  of  commerce  and  tending  to  bring 
about  the  evils,  such  as  enhancement  of  prices,  which  were 
considered  to  be  against  public  policy.''  And  in  Loewe  v. 
Lawlor^  supra^  this  court  held  that  a  combination  to  boy- 
[611]cott  the  hats  of  a  manufacturer  and  deter  dealers 
from  buying  them  in  order  to  coerce  the  manufacturer  to  a 
particular  course  of  action  with  reference  to  labor  organiza- 
tions, the  effect  of  the  combination  being  to  compel  third 
parties  and  strangers  not  to  engage  in  a  course  of  trade  ex- 
cept upon  conditions  which  the  combination  imposed,  was 
within  the  Sherman  Act.  In  Gompers  v.  Sticks  Stove  dk 
Range  Co.^  221  U.  S.  418,  after  citing  Loewe  v.  Lawlor^ 
supra,  this  court  said  (p.  488) : 

«*But  the  principle  announced  by  the  court  was  general.  It  (the 
Sherman  Act]  covered  any  illegal  means  by  which  interstate  com- 
merce is  restrained,  whether  by  nalawful  combinations  of  capital,  or 
unlawful  combinations  of  UdtKur;  and  we  think  also  whether  the  re- 
straint be  occasioned  by  unlawful  contracts,  trusts,  pooling  arrange- 
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ments,  Ua^lltti,  boycotts,  ooerct<m,  tlireats,  intliiildatioii,  and 
wbetiier  tbeoe  be  made  eltectiTe,  in  whole  or  tn  part,  by  acts,  words, 
or  printed  matter.'* 

And  see  Montague  db  Co.  v.  Lowry^  198  U.  S.  88. 

These  principles  are  applicable  to  this  situation.  Here 
are  wholesale  dealers  in  large  number  engaged  in  interstate 
trade  upon  whom  it  is  proposed  to  impose  as  a  condition  of 
carrying  on  that  trade  that  they  shall  not  sell  in  such  man- 
ner that  a  local  retail  dealer  may  regard  such  sale  as  an 
infringement  of  his  exclusive  right  to  trade,  upon  pain  of 
being  reported  as  an  unfair  dealer  to  a  large  number  of 
other  retail  dealers  associated  vrith  the  offended  dealer,  the 
purpose  being  to  keep  the  wholesaler  from  dealing  not  only 
with  the  particular  dealer  who  reports  him  but  with  aU 
others  of  the  class  who  may  be  informed  of  his  delinquency. 
'^  Section  1  of  the  act,  *  ^  ^  is  not  confined  to  voluntary 
restraints,  as  where  persons  engaged  in  interstate  trade  or 
commerce  agree  to  suppress  competition  among  themselves, 
but  includes  as  well  involuntary  restraints,  as  where  persons 
not  so  engaged  conspire  to  compel  action  by  others,  or  to 
create  artificial  [612  J  conditions,  which  necessarily  impede 
or  burden  the  due  course  of  such  trade  or  commerce  or  re- 
strict the  common  liberty  to  engage  therein."  United  StateB 
v.  Patten^  supron  p.  541.  This  record  abounds  in  instances 
where  the  offending  dealer  was  thus  reported,  the  hoped-for 
effect,  unless  he  discontinued  the  offending  practice,  realized, 
and  his  trade  directly  and  appreciably  impaired. 

But  it  is  said  that  in  order  to  show  a  combination  or  con- 
spiracy within  the  Sherman  Act  some  agre^nent  must  be 
siiown  under  which  the  concerted  action  is  taken.  It  is  ele- 
mentary, however,  that  conspiracies  are  seldcun  capable  of 
proof  by  direct  testimony  and  may  be  inferred  from  the 
things  actually  done,  and  when  in  this  case  by  concerted 
action  the  names  of  wholesalers  who  were  repcxied  as  hav- 
ing made  sales  to  consumers  were  periodically  reported  to 
the  other  members  of  the  associations,  the  conspiracy  to 
accomplish  that  which  was  the  natural  consequence  of  such 
action  may  be  readily  inferred. 

The  circulation  of  these  reports  not  only  tends  to  directly 
restrain  the  fk*eedom  of  ccnnmerce  by  preventing  tiie  listed 
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dealers  fram  entering  into  competitMm  with  ntaflfitB,  ari 
hekl  by  the  Distriot  Court,  but  it  directly  tends  to  prevent 
other  retailers  who  have  no  personal  grievance  against  him 
and  with  whom  he  might  trade,  from  so  doing,  they  being 
deterred  solely  because  of  the  influence  of  the  report  circu- 
liU«d  among  the  members  of  the  associations.  In  oAer 
words,  the  trade  of  the  wholesaler  with  strangers  was  di- 
sectly  affected,  not  because  of  any  supposed  wrong  which 
he  had  done  to  them,  but  because  of  the  grievance  of  a  mem- 
ber of  one  ^i  the  associations,  who  had  reported  a  wrong  to 
himself,  which  grievance  when  brought  to  the  attrition  of 
others  it  was  hoped  would  deter  them  from  dealing  with  the 
offending  party.  This  practice  takes  the  case  out  of  tliose 
normal  and  usual  agreements  in  aid  of  trade  and  commerce 
which  may  be  found  not  to  be  within  the  act  and  puts  it 
within  the  pro[618]hibited  class  of  undue  and  unreasonable 
restraints,  such  as  was  the  particular  subject  of  condemna- 
tion in  Loewe  v.  Lawlor^  supra. 

The  argument  that  the  course  pursued  is  necessary  to  the 
protection  of  the  retail  trade  and  promotive  of  the  public 
welfare  in  providing  retail  facilities  is  answered  by  the 
fact  that  Congress,  with  the  right  to  control  the  field  of 
interstate  commerce,  has  so  legislated  as  to  prev^it  resort 
to  practices  which  unduly  r^rain  competition  or  unduly 
obstruct  the  free  flow  of  such  commerce,  and  private  choice 
of  means  must  yield  to  the  national  authority  tiius  exerted. 
Addyaton  Pipe  Co.  v.  United  Staten,  175  U.  S.  211,  241,  2«. 

Anderson  v.  United  States^  171  U.  S.  604,  is  cited  and 
relied  upon  by  the  appeUants.  In  that  case  this  coort 
sustained,  as  against  an  attack  under  the  Sherman  Law, 
the  legality  of  an  associaticm  called  the  Traders'  Live  diook 
Exchange  in  Kansas  City.  An  agreem«at  among  purchasers 
of  cattle  for  the  purpose  of  regulating  and  controlling  the 
local  business  among  themselves  had  been  entered  into,  and 
one  of  the  rules  provided  that  the  members  of  the  exchange 
should  not  deal  with  any  other  yard  trader  unless  he  was 
a  member  of  such  exchange.    It  was  said  (p.  413) : 

"There  is  no  evidence  that  these  defendants  have  in  any  manner 
ether  than  by  the  mles  ^hove  mestioned  hindered'  or  impeded  others 
In  shipi4as,  trading,  or  semng  their  stock,  or  Uiat  ttioy  have  in  aqj 
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way.  tntertered  with  the  freedom  of  access  to  the  stockyards  ef  any 
and  all  other  traders  and  purchasers,  er  hindered  their  obtaining  the 
same  facilities  which  were  therein  afforded  by  the  stockyards  com- 
pany to  the  def^odants  as  members  of  the  ezcbanse,  and  we  think 
the  evidence  does  not  tend  to  show  that  the  above  results  have  flowed 
from  the  adoption  and  enforcement  of  the  rules  and  regulations  re- 
ferred to." 

[614]  As  distingui^ed  from  this  situation  the  present 
case  shows  that  the  trade  of  the  listed  wholesalers  is  hin- 
dered or  impeded;  that  competition  is  suppressed  and  the 
natural  flow  of  commerce  interfered  with  as  the  direct  re- 
sult of  the  circulation  of  the  official  reports  in  the  manner 
stated.  The  case  is  quite  different  from  the  Anderson  case. 
And  see  Montague  <&  Co.  v.  Lowry^  supra^  p.  48. 

A  retail  dealer  has  the  unquestioned  right  to  atop  dealing 
with  a  wholesaler  for  reasons  sufficient  to  himself,  and  may 
do  so  because  he  thinks  such  dealer  is  acting  unfairly  in 
trying  to  undermine  his  trade.  "  But,**  as  was  said  by  Mr. 
Justice  Lurton,  speaking  for  the  court  in  Grenada  Lum- 
ber Co.  V.  Mississippi^  217  U.  S.  483,  440,  ^  when  the  plain- 
tiffs in  error  combine  and  agree  that  no  one  of  them  will 
trade  with  any  producer  or  wholesaler  who  shall  sell  to  a 
consumer  within  the  trade  range  of  any  of  them,  quite  an- 
other case  is  presented.  An  act  harmless  when  done  by  one 
may  become  a  public  wrong  when  done  by  many  acting  in 
concert,  for  it  then  takes  on  the  form  of  a  conspiracy,  and 
may  be  prohibited  or  punished,  if  the  result  be  hurtful  to 
the  public  or  to  the  individual  against  whom  the  concerted 
action  is  directed." 

When  the  retailer  goes  beyond  his  personal  right,  and, 
conspiring  and  combining  with  others  of  like  purpose,  seeks 
to  obstruct  the  free  course  of  interstate  trade  and  commerce 
and  to  unduly  suppress  competition  by  placing  obnoxious 
wholesale  dealers  under  the  coercive  influence  of  a  condem- 
natory report  circulated  among  others,  actual  or  possible 
customers  of  the  offenders,  he  exceeds  his  lawful  rights,  and 
such  action  brings  him  and  those  acting  with  him  within  the 
condenmation  of  the  act  of  Congress,  and  the  District  Court 
was  right  in  so  holding.  It  follows  that  its  decree  must  be 
Affirmed* 
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CITIZENS'  WHOLESALE  SUPPLY  CO.  v.  SNYDEB 

ET  AL. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  1, 191S.> 

[201  Fed.  Rep.  907.] 

MONOPOLIE8  (I  12) — Combinations — Violation  of  Fki«eal  Anti- 
Tbust  Law. — Citizens  of  a  municipality,  who  in  good  faith  oom- 
bine  to  enforce  an  ordinance  thereof,  believing  on  reasonable 
grounds  that  it  is  valid,  while  in  fact  invalid  as  interfering  with 
interstate  commerce  and  so  finally  adjudged  in  Uie  litigation  insti- 
tuted by  them,  are  not  guilty  of  violating  Anti-Trust  Act  July  2, 
laeo,  c.  647,  26  Stat  209  (U.  S.  Comp.  St  1901,  p.  8200),  and  are 
not  liable  for  damages  sustained  by  the  person  prosecuted  by  Uieni 
for  violating  the  ordinance.' 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  f  10; 
Dec.  Dig,  I  12.] 

[908]  In  Error  to  the  District  Court  of  the  United  States 
for  the  Middle  District  of  Pennqrlvania;  Joseph  Buflbigton, 
Judge. 

Action  by  the  Citizens'  Wholesale  Supply  Company  against 
Dennis  H.  Snyder  and  others.  There  was  a  judgment  for 
defendants,  and  plaintiff  brings  error.    Affirmed. 

A.  A.  Voahurg^  of  Scranton,  Pa.,  Philemon  8.  Karshner^ 
of  Adelphi,  Ohio,  and  John  C.  Nissley^  of  Harrisburg,  Pa., 
for  plaintiff  in  error. 

Harry  S.  Knight^  of  Sunbury,  Pa.,  and  M.  H.  Taggarty 
of  Northumberland,  Pa.,  for  defendants  in  error. 

Before  Gray  and  McPhebson,  Circuit  Judges,  and  Kkll- 
STAB,  District  Judge. 

J.  B.  McPherson,  Circuit  Judge. 

In  this  action  the  Supply  Company,  an  Ohio  corporation, 
charges  certain  citizens  of  Sunbury,  Pa.,  v^ith  violating  the 
Anti-Trust  Act  of  1890  (Act  July  2,  1890,  c.  647,  26  Stat 
209  [U.  S.  Comp.  St  1901,  p.  3200]).  The  statement  of 
claim  avers  that  the  defendants,  an  unincorporated  associa- 
tion of  merchants  and  business  men,  combined  to  restrain 

•  SyUahus  copyrighted,  1913,  by  West  Pohlishiug  Company. 
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the  interstate  trade  of  the  Supply  Company  in  grooerieb 
and  other  merchandise.  The  trial  judge  non-suited  the  plain- 
tiff, and  adhered  to  that  ruling  upon  the  subsequent  motion 
required  by  the  State  practice.    The  facts  are  as  follows: 

Since  the  early  years  of  the  State  the  subject  of  ^^  ped- 
dling"— selling  at  retail  from  house  to  house  or  on  the 
streets  of  a  municipality — has  been  much  considered  in 
Pennsylvania,  both  by  the  legislature  and  by  the  councils 
of  cities  and  borougha  And  the  courts  have  often  been 
called  upon  to  determine  the  scope  and  validity  of  numerous 
ordinances  dealing  with  this  persistently  agitated  matter. 
Among  recent  decisions  of  the  appellate  courts  is  the  case 
of  North  Wales  Borough  v.  Brownback^  10  Pa.  Super.  Ct. 
227,  in  which  an  ordinance  drawn  in  a  particular  form  was 
held  to  be  valid  by  the  Superior  Court;  this  ruling  being 
afterwards  affirmed  by  the  Supreme  Court,  194  Pa.  609, 
45  AU.  660,  49  L.  B.  A.  446.  The  decision  of  the  Superior 
Court  was  announced  in  April,  1899,  and  in  the  following 
December  the  borough  of  Sunbury  passed  an  ordinance 
essentially  the  same  as  the  ordinance  of  North  Wales.  Sec- 
tion 1  provided: 

"  That  after  the  passage  of  this  ordinance  It  shaU  he  unlawful  tor 
any  pertMm  or  persons  to  sell  at  retail  by  sample  or  otherwise,  or 
to  solicit  orders  at  retaU,  or  to  soUdt  orders  for,  sell,  or  deUver  at 
retaU,  either  on  the  streets  or  by  traveling  from  house  to  house 
within  the  limits  of  the  borough  of  Sunbury,  any  books,  paintings, 
foreign  or  domestic  goods,  wares,  merchandise,  or  fruits,  not  of 
their  own  manufacture  or  production,  without  first  obtaining  from 
the  chief  burgess  of  the  borough  of  Sunbury  a  license  for  such 
purpose.** 

In  April,  1902,  the  Supply  Company  (whose  agents  had 
been  soliciting  orders  and  delivering  goods  in  the  borough 
without  a  license)  undertook  by  the  hands  of  Bearick,  one 
of  these  agents,  to  deliver  certain  brooms  in  fulfillment  of 
previous  orders.  The  secretary  of  the  merchants'  associa- 
tion bdieved  that  the  original  packages  had  been  broken, 
and  that  the  brooms  were  no  longer  protected  by  the  eom- 
[909]  merce  clause  of  the  Federal  Constitution.  Accord- 
ingly he  directed  the  captain  of  the  borough  police  to  prose- 
cute Bearick  for  violating  the  ordinance,  and  a  fine  was 
imposed  by  a  justice  of  the  peace.    Upon  appeal  the  quarter 
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sessions  of  tbe  county  affirmed  the  eonTiction,  uid  ilie 
Superiror  Court  in  a  careful  and  elaborate  opinion  (Com- 
monwealtfa  v.  Rearick,  26  Pa.  Super.  Ot.  Se4)  affirmed  the 
judgment  of  the  quarter  cessions.  The  Supreme  Couit  of 
Pennsylvania  refused  permission  to  appeal  (practically  af- 
firming the  Superior  Court),  and  the  case  was  thereupon 
removed  to  the  Supreme  Court  of  the  United  States,  where 
the  judgnent  was  reversed  in  December,  1906.  Rearick  v. 
Pennsylvania,  208  U.  S.  607,  27  Sup.  159,  51  D.  Ed.  296. 
The  details  of  the  controversy  are  not  important  It  is 
enough  to  say  that  the  transport  of  the  brooms  for  the 
purpose  of  filling  the  orders  was  held  to  be  protected  com- 
merce. After  several  years  of  litigation  it  thus  appeared 
that  four  tribunals  of  the  State  held  one  opinion,  while  the 
Supreme  Court  held  a  different,  but,  of  course,  the  domi- 
nant, opinion,  concerning  the  same  transaction.  The  asso- 
ciation had  no  doubt  been  wrong,  but  certainly  no  one  can 
affirm  that  the  question  was  not  fairly  ddhatable.  Two 
years  later  the  present  suit  was  brought  charging  certain 
members  of  the  association  with  combining  to  restrain  inter- 
state commerce.  It  is  argued  that  the  combinatioii  was 
sufficiently  proved— or  at  all  eveiits  that  a  }ury  might  so 
find — by  the  facts  that  the  secretory  direcied  the  arrest 
of  Bearidr  under  the  ordinance  and  that  the  association  de- 
fended the  proceeding  before  every  tribunal  that  considered 
it.  No  evidence  was  offered  to  show  impairment  of  the 
Supply  Company's  trade  in  Sunbury,  and  the  claim  for 
damages  was  limited  to  three  times  the  fees  and  other 
expenses  of  the  litigation. 

This  situation  does  not  call  for  extended  comment.  So 
far  as  appears,  the  defendants  had  nothing  to  do  with 
the  passage  of  the  ordinance  (even  if  this  were  important 
in  the  present  case).  The  single  allegation  is  that  as  they 
combined  to  enforce  it  against  the  Supply  Company  thev 
combined  necessarily  to  restrain  commerce  unlawfully  be- 
tween the  States  in  question.  It  may  perimps  be  noted  that 
&B  company's  general  right  to  make  interstate  shipments 
was  not  denied,  bj  the  defendants.  They  merely  attacked 
the  partioular  shipMant  of  brooma  because  in  their  opinion 
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tkase  articles  had  lost  the  protection  of  the  original  pack- 
age and  had  become  part  of  the  general  mass  of  property 
in  the  borough,  over  which  the  ordinance  could  exercise  con- 
trol. Of  course,  an  ordinance  that  conflicts  with  the  com- 
merce clause  must  ultimately  give  way ;  but  we  cannot  assent 
to  the  proposition  that  two  persons  cannot  ccMubine  in  good 
faith  to  take  action  in  the  courts  under  sudx  an  ordinance 
without  being  exposed  to  the  sanctions  of  the  Anti-Trust 
Act.  A  citizen  has  a  ri^t  to  act  in  good  faith  upon  the 
belief  that  a  law  or  an  ordinance  passed  by  constituted 
authority  is  valid.  Prima  facie  it  is  valid,  and  although  his 
belief  may  no  doubt  be  erroneous  now  and  then,  and  he 
may  have  his  labor  and  cost  for  his  pains,  we  think  it  clear 
that  even  then  he  is  not  to  be  treated  as  a  deliberate  wrong- 
doer. We  cannot  suppose  that  the  general  words  of  the 
Anti-Trust  Act  were  intended  to  include  an  agree[910]ment 
in  good  faith  to  test  a  municipal  <H*dinance  in  the  courts. 
Such  a  construction  would  impose  an  extraordinary  bur- 
den upon  the  citizen,  and  could  only  be  justified  by  unmis- 
takable language.  It  would  require  very  plain  speaking 
to  Biake  us  believe  that  Congress  had  said,  in  effect,  that 
citizens  while  acting  in  good  faith  to  redress  the  violation 
of  an  ordinance  prima  facie  valid,  or  even  of  fairly  doubt- 
ful validity,  must  anticipate  the  decision  of  some  ultimate 
tribunal,  and  must  do  so  at  the  risk  of  being  fined  or  im- 
prisoned if  their  forecast  should  be  wrong.  The  policy  of 
the  law  encourages  the  peaceful  settlement  of  disputes,  and 
we  see  nothing  in  the  conduct  of  the  merchants'  association 
that  was  deserving  of  blame.  In  good  faith  and  on  plausible 
grounds  they  believed  the  law  to  be  with  them,  and  they 
had  a  right  to  try  out  such  a  controversy  in  the  courts, 
although  the  litigation  might  be  expensive  for  their  antago- 
nist as  well  as  for  themselves. 

No  precedent  has  been  cited  that  supports  the  plaintiff's 
podtion;  but  on  the  analogous  subject  of  false  imprison- 
ment there  are  numerous  cases  to  the  contrary.  Plaintiffs 
have  often  been  denied  the  ri^  to  recover  damages, 
although  they  have  been  actuaJUy  imprisoned  for  violating 
an  invalid  law  or  ordinance.  19  Cyc.  845 ;  Cfiford  v.  Wig- 
gtM,  50  Minn.  401, 62  N.  W.  904, 18  L.  R.  A.  356 ;  THhuan  v. 
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Beard,  121  Mich.  475,  80  N.  W.  248,  46  L.  B.  A.  215;  and 
other  cases  referred  to  in  tliese  citations. 
The  judgment  is  aflumed. 


UNITED  STATES  TELEPHONE  CO.  v.  CENTRAL 
UNION  TELEPHONE  CO.  ET  AL. 

(Oircuit  Ck>urt  of  Appeals,  Sixth  Oircult    January  10,  191S.) 
[202  Fed.  Rep.  06.] 

GoiTBTS  (f  365) — ^FEraaux  Goitbts — ^Dxttt  to  Follow  Statk  Ooubt 
Decision. — ^The  obligation  of  a  Federal  court  to  follow  the  decisions 
of  State  courts  does  not  arise,  unless  the  State  court  is  a  court  of 
last  resort,  particularly  where  the  opinions  of  the  lower  courts  are 
not  unanimous  or  numerous  and  old  enoui^  to  show  a  settled  rulei* 
(Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  If  950,  062, 
956,  969-971;  Dec.  Dig.  f  365. 

Conclusiveness  of  Judgment  between  Federal  and  State  courts, 
see  notes  to  Kansas  City,  Ft.  S.  &  M.  R.  Go.  t?.  Morgan  21  0.  0.  A. 
478;  Union  &  Planters*  Bank  v.  City  of  Memphis  49  G.  G.  A.  468.] 

[67]     MOIVOPOUBS     (f    10) — PXTBUC     POLICT  —  FEDERAL     AND      StATB 

PoLiOT. — ^In  general,  the  policies  of  the  State  of  Ohio  and  of  the 
United  Stat^  regarding  monopolies  and  restrictions  of  competition 
are  the  same ;  the  rule  being  that  of  the  common  law,  declared  for 
Ohio  by  the  Valentine  Act  (Rev.  St.  1908.  f  4427-1),  and  for  the 
United  States  by  the  Sherman  Act  (Act  July  2,  1890,  c  647,  26 
Stet  209  [U.  8.  Oomp.  St  1901,  p.  3200]). 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  (3«it  Dig.  f  9 ;  Dec. 
Dig.  I  10. 

Monc^listic  contract,  validity  as  affected  l^  public  policy,  see 
note  to  (Cravens  v.  Garter-Grume  Go.,  84  0.  G.  A.  486.] 
Monopolies   (f  20) — Gombinations  PaoHiBrrED — ^Telephone  Gompa- 

NDBS — ^LOCAL     AND     LONG-DlSTANCE    GOMPANIES — OONNBCnONS — ^Bx- 

0LU8IVB  Rights. — ^A  contract  between  a  local  telephone  company 
and  a  long-distance  company  for  a  connection  between  their  lines 
and  the  use  of  the  local  lines  for  the  sending  and  receiving  of  long- 
distance messages,  binding  the  local  company  not  to  permit  any 
similar  connection  by  any  other  long-distance  company  for  a  torm 
of  99  years,  ther^y  disabling  it  from  giving  its  subscribers  the 
benefit  of  competition  in  long-distance  service  and  from  extending 
Its  own  secvice  as  authorised  by  its  charter,  was  invalid,  as  tend- 
ing to  create  a  moDop<^. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Dec.  Dig.  I  20.] 

•Syllabus  copyrltfited,  1918,  by  West  Publishing  Company. 
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TSL^RAPHS      AND      TELEPHONES      (f     28) — POWEBS  —  EXTENSION      OF 

Lines. — Under  Rev.  St  Ohio  1908,  f  3455,  conferring  on  telephone 
companies  the  power  to  extend  their  lines  whenever  and  wherever 
the  needs  of  the  service  and  good  business  policy  may  dictate,  the 
duty  of  a  company  to  furnish  reasonably  adequate  service  Is  not 
confined  to  the  date  of  Its  organization,  but  it  Is  bound  to  keep 
pace  with  changing  conditions  as  they  may  occur  from  year  to 
year;  and  a  contract  disabling  It  from  furnishing  what  may  be 
adequate  service  Is  Invalid. 

[fid.  Note. — For  other  cases,  see  Telegraphs  and  Telephones, 
Cent.  Dig.  H  16,  17 ;  Dec.  Dig.  $  28.] 
Telegbaphs  and  Telephones  (f  36) — ^Lono-Distance  Seevicb— Ade- 
QT7ACT. — ^Long-distauce  telephone  service  Is  not  necessarily  reason- 
ably adequate  because  it  reaches  the  city  or  district  of  residence  of 
the  person  with  whom  communication  Is  desired. 

[fid.  Note. — For  other  cases,  see  Telegraphs  and  Telephones^ 
Cent.  Dig.  ii  26,  31;  Dec.  Dig.  f  36.] 
Monopolies  (I  20) — Consolidation  Between  Public  Service  Cos- 
poRATioNS. — Statutory  power  to  consolidate  with  or  purchase  an- 
other company  will  not  Justify  a  general  system  of  contracting  with 
a  great  number  of  other  companies  fbr  exclusive  mutual  relation. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  I  20.] 
Monopolies  (I  20) — Restiiaining  Competition  —  fixcLusiVE  Con- 
TBACTS.— A  general  system  of  exclusive  contracts  prima  facie  re- 
straining competition  might  be  Justified  if  they  are  fbr  a  term  not 
beyond  any  such  necessity,  as  a  99-year  contract  for  exclusive  in- 
terchange of  telephone  business. 

[Ed.  Note. — For  otiier  cases,  see  Monopolies,  Dec.  Dig.  I  20.] 

Appeal  from  the  Oireuit  Court  of  the  United  Statee*  for 
the  Northern  District  of  Ohio;  Robert  W.  Tayler,  Jndge. 

[681  Suit  in  equity  by  the  United  States  Telephone  Com- 
pany against  the  Central  Union  Telephone  Company  and 
another.  From  a  decree  dismis^ng  the  biU  (171  Fed.  130), 
oomplainant  appeals    Affirmed. 

During  the  period  prior  to  1898  the  Central  Union  Telephone  Com- 
pany had  established  a  system  of  long-distance  telephone  communi- 
cation extending  over  large  parts  of  the  States  of  Ohio  and  Indiana. 
It  also  owned  and  controUed  local  telephone  exchanges  in  many  cltleti 
and  villages  In  this  territory.  The  American  Telephone  &  Telegraph 
Company,  by  license  or  stock  ownership  or  otherwise,  controUed  the 
Central  tJnlon,  so  that  the  latter,  with  its  local  exchaoges  and  long- 
distance lines,  became  allied  to,  and  In  a  sense  a  part  of,  the  so-called 
Bell  system,  extending  throughout  the  United  States.  At  the  same 
time  there  also  existed,  in  the  two  States  named,  a  large  number  of 
so-caUed  Independent  local  telephone  exchanges,  often  operating  a 
«»25'~V0L  4—17 66 
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local  exchange  in  direct  competition  with  the  local  exchange  of  the 
Central  Union,  at  the  same  place,  but  not  amounting  to  a  completely 
competing  system,  because  the  independent  local  exchanges  were  not 
generally  connected  with  each  other  by  long-distance  lines,  and  hence 
could  not  give  to  their  patrons  long-distance  service.  It  was  the  estab- 
lished practice  and  rule  of  the  Central  Union  not  to  permit  its  long- 
distance lines  to  be  used  by  or  for  the  local  independent  exchanges, 
and  it  thus  promoted  its  own  local  business  by  offering  in  connection 
therewith  long-distance  service  which  local  competitors  could  not 
give.  The  bill  alleges,  and  it  is  now  to  be  taken  as  true,  that  this 
conduct  and  policy  of  the  Central  Union  Company  were  intended 
for,  and  were  effective  toward,  unfairly  suppressing  competition  and 
oppressively  establishing  a  monopoly  in  the  telephone  business. 

In  this  situation  the  United  States  Telephone  Company  was  organ- 
ised as  an  independent  long-distance  company,  for  the  purpose  of 
furnishing  long-distance  service  to  the  independent  exchanges  in  the 
two  States  named  and  adjacent  territory.  It  proceeded  to,  and  did, 
expend  several  million  dollars  in  the  construction  of  such  lines,  and 
in  connection  with  this  planning  and  development  it  negotiated  and 
made  contracts  with  a  large  number  of  independent  local  exchanges 
in  Ohio,  Indiana,  and  Michigan,  which  contracts  provided  for  an 
int^change  of  business,  **  so  th^t  a  comprehensive  and  adequate  inde- 
pendent telephone  system  was  thereby  created.'*  This  ind^>endent 
system  thereupon  entered  into  and  carried  on  a  general  tel^bone 
business,  competing  with  the  Bell  system  in  the  territory  named, 
and  in  about  1907  it  had  been  so  successful  that  it  was  famishing 
long-distance  service  for  800  ind^)endent  exchanges,  2,000  inde- 
pendent stations,  and  700,000  telephones.  Up  to  the  time  last  named 
the  Central  Union  Company  had  adhered  to  its  policy  of  refusing 
to  famish  service  to  indepehdent  exchanges,  bat  at  about  that  time 
it  abandoned  that  poUcy,  in  whole  or  in  part,  and  began  to  solicit 
an  exchange  of  business  with  the  local  independent  companies;  in 
other  words,  the  Central  Union  Company  entered  into  active  com- 
petition with  the  United  States  Company  for  the  long^listance  bushness 
of  the  independent  local  exchanges.  The  eontracCB  above  ikamed, 
between  these  exchanges  and  the  United  States  Company,  provided 
that  for  points  reached  by  that  company  they  should  give  their  long- 
distance business  exclusively  to  that  company  and  receive  long-dis- 
tance business  from  that  company  alone,  so  that  this  new  policy  of 
the  Central  Union  Company  amounted  to  soliciting  the  ind^)endent 
exchanges  to  break  their  contracts  with  the  United  States  Company. 
Several  independent  exchanges  accepted  the  offers  made  by  the  Cen- 
tral Union  Company,  and  entered  into  interchange  arrangements 
with  it 

Against  two  or  three  of  such  independent  local  exchanges,  the 
United  States  Company  filed  injunction  complaints,  and  obtained 
injunctions  in  the  common  pleas  court  of  Ohio.    The  Central  Union 
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CompAny  ooatinaing  such  sollcitatioii,  the  United  States  Goinpaoy 
filed  this  bill  in  the  United  States  Circuit  Court  for  the  northern 
District  of  Ohio,  asking  an  injunction  against  the  continuance  of  such 
acts.  The  defendants  demurred,  and  the  Circuit  Court  dismissed  the 
bill.  The  United  States  Company  appealed  to  this  court.  The 
hearing  of  the  appeal  was  long  delayed,  awalttng  the  decision  of  the 
Supreme  Court  of  Ohio;  but  that  decision,  when  rendered,  was  not 
controlling,  as  [69]  hereafter  explained,  and  accordingly  the  appeal 
has  been  argued  and  submitted  to  this  court. 

W.  L.  Cart/j  of  Coliunbus,  Ohio,  and  Cable  A  Parmenter^ 
of  Lima,  Ohio,  for  appellant. 

John  H.  DoylCj  of  Toledo,  Ohio,  Murray  Seasongoodj  of 
Cincinnati,  Ohio,  and  W.  B.  Manny  of  Indianapolis,  Ind. 
(Paxtony  Warrington  <&  Seasongood^  of  Cincinnati,  Ohio, 
and  Doyle  <&  Lewis,  of  Toledo,  Ohio,  of  counsel),  for  ap- 
pellees. 

Before  Knapfen  and  Denison,  Circuit  Judges,  and  Sateb, 
District  Judge. 

Denison,  Circuit  Judge  (after  stating  the  facts  as  above)  : 

After  the  decision  of  the  present  case  by  Judge  Tayler  in 
the  court  below,  an  appeal  from  the  common  pleas  court,  in 
one  of  the  injimction  cases,  was  affirmed  by  majority  vote  of 
the  circuit  court  (in  Ohio,  an  intermediate  appellate  court). 
This  was  carried  to  the  Supreme  Court.  The  Supreme 
Court  of  Ohio  has  six  members.  Five  sat  to  hear  this  case, 
and  the  decree  of  the  circuit  court  was  affirmed  by  a  vote  of 
three  to  two,  but  without  any  opinion.  It  is  the  fixed  rule 
of  the  Supreme  Court  in  Ohio  that  the  law,  as  settled  by  the 
decision,  is  to  be  found-  only  in  the  syllabus.  Adelhert  Col- 
lege  v.  Wabash  R.  R.  Co.  (C,  C.  A.  6)  171  Fed.  805,  812,  96 
C.  C.  A.  465, 17  Ann.  Cas,  1204.  Under  these  circumstances, 
it  is  said  that  we  should  not  examine  for  ourselves  the  ques- 
tions involved,  but  should  adopt  the  same  disposition  of  the 
matter  as  was  reached  in  the  Ohio  Supreme  Court. 

[1]  Counsel  do  not  agree  as  to  whether  the  action  of  the 
State  courts  was  in  such  sequence  of  events,  or  whether  that 
action  so  involved  the  construction  of  the  State  statutes  or 
State  policy  only,  rather  than  Federal  statutes  or  matters  of 
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general  la^,  that  it  would  be  our  dnty  to  adopt  the  conda- 
sion  of  those  courts ;  but  we  see  no  necessity  for  considering 
that  problem.  It  is  clear  that  the  obligation  to  follow  the 
lead  of  the  State  courts  does  not  asise,  unless  the  court  to 
be  followed  is  the  eourt  of  last  resort  in  the  Stale  (Anglo' 
American  Co.  v.  Lmibard  [C.  C.  A.  8],  132  Fed.  721,742,68 
C.  C.  A.  89) ;  and  particularly  so  when  the  lower  court 
opinions  are  not  unanimous  or  numerous  and  old  enough  to 
show  a  settled  rule.  We  think  we  must  inteipret  the  action 
of  the  Supreme  Court  of  Ohio  as  a  declaration  that,  lacking 
concurrence  by  a  majority  of  the  court,  it  was  unwilling  to 
lay  down  any  general  rules  or  principles  as  applicable  to  the 
existing  situation.  Under  these  circumstances,  we  feel 
bound  to  decide  the  issues  according  to  our  own  judgment 

The  court  below  based  its  conclusion  largely  upon  the 
ground  that  the  exclusive  feature  of  the  contracts  between 
the  independent  locals  and  complainant  was  in  itself  im- 
lawf ul  and  void,  as  tending  to  unlawful  trade  monopoly.  If 
that  court  was  right  in  this,  all  the  other  questions  argued 
become  immaterial,  and  so  that  question,  is  naturally  the 
first  to  be  considered.  This  necessitates  a  more  careful 
statement  of  this  feature  of  the  contracts. 

Taking  one  of  the  contracts  as  typical,  we  find  that  the 
long-distance  company  (complainant)  agrees  to  build  a  line 
to  the  corporate  [70]  limits  of  the  village,  and  thence  upon 
the  poles  of  the  local  company  to  its  central  exchange  in  the 
village,  receiving  a  license  to  use  therefor  the  poles  of  the 
local  company's  village  lines;  that  service  will  be  given  from 
all  lines  owned,  controlled,  or  connected  with  the  lines  of 
either  party  over  the  lines  of  the  other  party  and  its  con- 
nections; that  neither  party  will  enter  into  contract  with 
any  other  person  or  corporation  whereby  any  of  the  rights, 
privileges,  or  advantages  acquired  by  this  contract  might  be 
impaired;  that  the  long-distance  company  will  transmit, 
over  the  lines  owned  or  controlled  by  the  local  company,  all 
messages  destined  to  points  thereon,  and  not  reached  by  the 
long-distance  company's  own  lines;  that  the  local  c<Hnpany 
will  transmit  over  the  lines  of  the  long-distance  company  all 
messages  to  points  '^not  now  reached''  by  the  local  com- 
pany's own  lines  (as  shown  by  the  attached  plat  of  existing 
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looUt  tines) ;  ibat  the  tolls  and  charges  shall  be  cbvided  in 
agreed  proportions;  and  ikni  the  contract  shall  reonain  in 
f oroe  for  99  year& 

[2]  Speaking  generally,  the  policies  of  the  State  oi  Ohio 
and  of  the  United  States  regarding  restrictions  of  competi- 
tion ace  the  same;  if  there  are  differences,  they  are  imma- 
terial here.  The  rule  is  that  of  the  ccdeanKHi  law,  declared 
for  Ohio  by  the  Valentine  Act,  and  for  the  United  States  by 
the  Sherman  Act  S^t  Co.  v.  Guthrie^  35  Ohio  St  666;  sec- 
tion 4427—1,  B.  S.  Ohio;  Standard  OU  Case,  221  U.  S.  1, 31 
Sup.  Ct  502,  56  h.  Ed.  619,  34  L.  E.  A.  (N.  S.)  834,  Ann. 
Caa.  1912D,  734;  Act  July  2, 1890,  c.  647,  26  Stat.  209  (U.  S. 
Comp.  St  1901,  p.  3200) ;  State  v.  Buckeye  Pipe  Line  Co., 
61  Ohio  St  520, 548, 56  N.  E.  464 ;  State  v.  Gage,  72  Ohio  St. 
210,  73  N.  E.  1078.  That  any  particular  class  of  business 
should  be  exempted  from  this  prevailing  policy  would  re- 
quire dear  and  explicit  legislative  declaration  to  that  effect. 
The  courts  cannot  make  such  exemptions,  merely  because 
forceful  reasons  can  be  stated  why  such  particular  business 
is  a  ^'  natural  monopoly."  If  it  is,  this  only  means  that  the 
legislature  might  well  have  made  an  exemption,  or,  at  most, 
that  in  a  judicial  determination  of  what  amounts  to  a  sub- 
stantial and  direct  restraint,  rather  than  an  incidental  or  in- 
direct restraint,  the  courts  will  give  due  regard  to  the  char- 
acter of  th^  business  under  consideration.  Of  the  present 
situation,  it  is  enough  to  say  that  we  are  cited  to  no  Ohio 
statute  in  force  when  this  controversy  arose  expressly  ex- 
empting telephone  companies  from  the  general  policy  adoi>t- 
ed  by  the  State  for  other  kinds  of  business;  nor  is  there  any 
such  exemption  in  the  Federal  statutes. 

It  also  seems  dear,  and  is  not  denied^  that  the  carrying  on 
of  telephone  business  is  trade  and  commerce  within  the 
proper  meaning  of  those  terms,  and  one  of  the  kinds  of 
business  in  which  it  is  the  general  purpose  of  the  law  that 
all  dtizens  should  be  at  liberty  to  engage  on  equal  terms. 

[3]  With  these  premises,  the  prima  facie  restrictive  char- 
acter and  flumopolistic  tendency  of  the  contracts  in  question 
can  hardly  be  denied.  The  local  company  has  tied  up  its 
long-distance  business.  It  can  not  take  general  advantage 
of  competition  from  time  to  time  arising,  no  matter  how 
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advantageous  to  it  or  its  patrons,  and  it  can  not  [71]  ex- 
pand its  own  business  and  extend  its  own  lines  beyond  its 
then  existing  limits  into  competition  with  the  long-distance 
company,  no  matter  how  advisable  such  extension  and  com- 
petition mi^t  prove  to  be.  This  is  from  the  standpoint  of 
the  local  exchange,  but  similar  results  are  apparent  from 
the  other  standpoint.  The  long-distance  company  not  only 
forestalls  competition  likely  to  arise  through  the  extension 
of  the  local  company's  lines,  but  by  its  system  of  these  con- 
tracts there  was  a  direct  plan  and  effort  to  monopolise  in 
the  long-distance  business  so  much  of  the  field  as  it  could 
cover.  A  general  system  of  contracts  may  be  obnoxious  to 
an  antitrust  law,  though  the  individual  contract  would 
not  be.  United  States  v.  Reading  Ry.,  226  U.  S.  824;  38 
Sup.  Ct  90,  57  L.  Ed.  248.  These  contracts,  therefore,  must 
be  condemned  because  ^^ adopted  for  and  adapted  to''*  re- 
straint of  trade  and  monopoly,  unless  they  escape  that  con- 
demnation for  the  reasons  hereafter  to  be  considered. 

[4]  Another  consideration  leads  to  the  same  result:  These 
local  exchanges,  organized  iinder  the  Ohio  statutes,  were 
public  service  corporations  bound  to  give  reasonably  ade- 
quate service.  Cumberland^  etc^  Co.  v.  Kelly  (C.  C.  A.  6), 
160  Fed.  816,  87  C.  C.  A.  268, 15  Ann.  Cas.  1210;  Postal  Co. 
V.  Cumberland  Co.  (C.  C),  177  Fed.  726.  It  is  true  that 
they  were  not  charged  witJl  an  express  duty  to  give  long- 
distance telephone  service,  but  neither  were  they  confined 
to  strictly  local  service.  They  had  power  to  extend  their 
lines  whenever  and  wherever  the  needs  of  the  service  and 
good  business  policy  might  dictate  (sec.  8455,  B.  S.  Ohio), 
and  their  obligation  to  furnish  reasonably  adequate  service 
is  not  confined  to  such  exact  definition  of  that  term  as  might 
have  been  given  at  the  time  of  the  organization.  Every 
such  charter  contemplates  that  conditions  will  change  from 
year  to  year  and  from  decade  to  decade,  and  that  the  obliga- 
tion of  the  company  shall  be  to  give  that  service,  which,  at 
the  future  time  when  the  question  arises,  is  then,  and  in 
view  of  the  conditions  then  existing,  reasonably  adequate. 

•  Judge  Knappen*8  phrase  In  Bigelow  v.  Oolumet  d  HecUi  Co^  (C.  C.)« 
156  FeO.  S6e,  875. 
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It  is  now  a  matter  of  common  knowledge  that  long-distance 
communication  is  a  practical  necessity  to  the  perfection  of 
the  service  rendered  by  a  local  exchange  to  its  subscriber, 
and  this  situation,  while  not  as  clear  and  certain  in  1900 
as  it  is  in  1912,  must  be  deemed  to  have  been  then  within 
the  contemplation  of  the  parties  and  of  the  law« 

[5]  A  long-distance  telephone  service  is  not  necessarily 
reasonably  adequate  just  because  it  reaches  the  city  or  dis- 
trict of  residence  of  the  person  with  wh<Mn  communication 
is  desired.  A  railroad  service  may  be  beyond  criticism  if  all 
passengers  and  freight  are  delivered  at  one  station  in  a  city, 
from  which  station  the  passengers  go  their  several  ways,  and 
to  which  station  consignees  come  for  their  freight;  a  tele- 
graph service  may  be  complete  if  the  messages  reach  over 
the  wire  only  one  central  office,  from  which  they  are  dis- 
tributed by  other  means;  but  in  telephone  conmiunication 
the  ultimate  thing  sought  is  personal  conversation,  and  a 
long-distance  telephone  service  has  not  reached  its  full  use- 
fulness until  the  user,  in  one  place,  can  talk  directly  with 
the  [72]  residence  or  place  of  business  of  the  telephone  users 
in  another  place.  It  is  not  now  important  where  the  line 
will  be  drawn  in  determining  what  is  reasonably  adequate 
service.  That  will  depend  upon  many  conditions,  some 
of  which  can  not  be  foreseen.  It  is  enough  to  say  that  where 
a  local  telephone  company  contracts  that  it  will  not  send  or 
receive  any  long-distance  messages,  excepting  in  cooperation 
with  one  specified  long-distance  company,  it  thereby  abdi- 
cates its  power  to  give  a  service  which  may  turn  out  to  be 
clearly  within  any  proper  definition  of  ^reasonably  ade- 
quate.** 

Nor  are  we  concerned  with  the  question  whether  the  local 
exchange  could,  in  1900,  have  been  compelled,  or  might  now 
be  compelled,  to  give  this  long-distance  service  against  its 
will.  We  consider  only  the  fact  that  by  these  contracts  the 
local  companies  partially  disabled  themselves  from  (per- 
forming what  might  beoome  a  portion  of  their  public  duties, 
and  hence,  for  that  reason  also — and  unless  the  controlling 
justification  appears — ^the  contracts  are  invalid. 
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[6]  We  tX)me,  th«i,  to  the  inquiry  whetbter  there  is  suffi- 
cient reason  for  exempting  tiiese  contiiad;s  from  their  prima 
facie  invalidity;  and  the  first  point  urged  to  this  effect  is 
that,  by  statute,  the  long-distance  company  and  the  local 
company  each  had  power  to  purchase  and  consolidate  with 
the  other,  and  that,  as  Hie  greater  includes  the  less,  this 
power  of  consolidation  necessarily  itaiplies  the  power  to  con- 
tract for  exclusive,  mutual  relations.  The  statutes  did  give 
this  power  of  purchase  or  consolidation  (section  8455, 
supra) ;  but  such  general  i)owers  must  be  construed  as 
subordinate,  not  paramount,  to  specific  prohibitions  of  mo- 
nopolistic combination  {Northern  Securities  Co.  v.  United 
Sttztes,  193  U.  S.  197,  24  Sup.  Ct.  486,  48,  L.  Ed.  6T9).  Nor 
does  the  power  to  consolidate  or  combine  with  another  com- 
pany reach  to  a  system  of  identical  or  similar  contracts  with 
hundreds  of  other  companies,  resulting  in  a  general  combina- 
tion. The  essential  Bvil  may  be  in  the  system,  but  not  in 
the  single  contract. 

Further,  on  the  subject,  as  Judge  Tayler  said  below: 

"  The  fidlacF  of  this  particular  contention  ig  to  be  found  in  the  fact 
that  the  lessee  or  consolidated  company  is  not  by  the  act  of  lease  or 
ctmsoUdatiOB  disabled  to  perform  any  of  its  duties  whic^  by  law  may 
luive  rested  am  tbe  loa«r  or  constituent  company.  There  stiH  re- 
mafnrr  in  either  caao  leaso  or  consolidation — a  cempani  operatSnc  the 
local  telq;)hone  system,  and  upon  it  rests,  as  formerly  rested  on  the 
constituent  local  company,  the  duty  which  the  law  laid  upon  it 
Whatever  may  be  the  temper  or  the  poUcy  of  the  successor  company, 
respecting  the  matter  of  continuing  to  monopolise  the  local  and  long- 
MKsnce  business  of  the  commuDtty,  it  wiU  not  by  such  lease  or  era- 
fl#Udatfon  have  parted  with  fbB  power  to  give  competitlTe  seniee. 
Thus  it  wlU  continue  to  have  power  to  satisfy  the  legal  necessities 
springing  out  of  the  fact  that  it  is  a  corporation." 

It  will  be  noticed  that  these  exclusive  contracts  have  the 
effect,  not  osoiy  to  require  the  locat  company  to  give  its  Jong- 
distance  business  to  the  Uaited  Statea  Compaiiy  as  against 
aiqr  long-distance  compttitor  like  the  C^itral  UuioQ,  but  also 
t^piiohibat  the  local  company  froia«ztemdi|ig  iteown  lines  in 
competition  with  tiie  United  States  Ccmpa^y*  Aa  wiU  be 
seen  from  the  statute  cited,  it  had  the  charter  power  tx>  ex- 
tend its  own  lines  wherever  the  good  of  its  stockholders  and 
the  [73]  benefit  to  the  public  might,  from  time  to  time,  die- 
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tate.  '  So  fiir  as  sttclr  extensions  might  compete  with  the  lines 
of  the  United  States  Company,  then  o^  thereafter  established, 
this  power  ef  extension  was,  by  the  contracts,  abrogated. 
This  consideration  adds  force  to  the  extract  just  quoted  from 
Judge  Tayler's  opinion. 

[7]  It  is  next  urged  that  these  contracts  should  be  ap- 
proved because,  in  spite  of  their  restrictive  and  monopolistic 
tend^icies,  their  net  character  tended  in  the  contrary  direc- 
tion, so  that  they  really  promoted,  instead  of  restraining, 
competition.  This  is  because,  in  1900,  the  long-distance  field, 
so  ^r  as  occupied  at  all,  was  exclusively  held  by  the  Cen- 
tral Unioii  Company,  which  (the  demurrer  admits)  was  a 
monoi>oly  maintaining  its  position  by  unlawfiil  means,  and 
because  it  was  impossible  to  promote  and  establish  a  com- 
peting long-distance  system  unless  that  system^ was  in  ad- 
vance assured  of  business  from  independent  exchanges, 
whidi  assurance  could  be  had  ohiy  by  exclusive  con- 
tracts. We  consider  this  argument  as  depending  upon  the 
principles  which  have  been  most  recently  discussed  by  Mr. 
Justice  Lurton,  in  the  Reading  Case  (supra)  with  refer- 
enee  to  the  05  per  cent  contracts,  and  it  amounts  to  saying 
that  tiie  restraint  aiid  monopoly  found  in  these  telephone 
ecmtracts  were  not  their  main  and  characterizing  purpose 
and  effect,  but  were  the  indirect  and  necessary  incidents  of 
contracts  which  operated  primarily  for  promoting  competi- 
tion— hence,  they  can  not  be  condemned.  It  may  well  be 
that  if  a  system  of  monopoly  is  found  so  entrenched  that 
competition  can  not  get  a  start,  except  by  providing  itself 
in  advance  with  a  system  of  exclusive  contracts,  then,  in 
such  case  and  in  so  far  as  this  is  necessary  to  get  competi- 
tion, the  exclusive  contracts  may  become  a  mere  incident 
of  Uie  generally  lawful  enterprise.  However,  it  is  clear 
that  thk  exemption  can  not  go  beyond  the  necessity  of  the 
ease,  and  the  bill  ill  this  case  indicates  no  necessity  requiring 
or  justifying  W-year  contracts.  These  are  practically  per- 
petual cont^racts.  Within  HlDkt  period,  the  entire  subject  mat- 
ter nright,  aAd  vMy  likely  would,  change  its  essential  char- 
acter over  And  over  again.  We  can  not  undertake  to  suggest 
the  tern  of  Meiasive  contradt  which  would  be  reasonable, 
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so  as  to  pennit  the  use  of  such  a  means  for  getting  a  rival 
company  into  the  field.  The  term  of  a  patent  may  furnish 
some  analogy.  Different  circumstances  may  justify  differ- 
ent terms.  The  term  might  be  such  as  to  malos  it  very  diffi- 
cult to  decide  upon  which  side  of  the  line  it  lay.  We  need 
not  speculate  about  these  things,  because  we  are  clear  that 
the  99-year  restriction  found  in  these  contracts  goes  far 
beyond  any  inherent  necessity  for  the  purpose  suggested, 
and  so  can  not  be  justified  as  properly  incidental  to  a  lawful 
purpose. 

Several  other  reasons  are  urged  for  sustaining  the  validity 
of  these  contracts  in  spite  of  what  we  have  called  their 
prima  facie  invalidity,  but  we  find  none  of  these  reasons  as 
forceful  as  the  two  which  we  have  discussed;  nor  does  any 
one  of  the  decisions  which  have  been  pressed  upon  us  seem 
persuasive'  in  opposition  to  the  conclusions  we  have  ex- 
pressed. A  review  of  these  cases  would  be  unprofitable.  No 
one  of  them  has  reference  to  a  system  of  hundreds  of  identi- 
cal or  similar  contracts  covering  large  parts  of  three  States, 
running  for  a  period  of  time  which  is  practically  perpetual, 
and  operating  to  abrogate  a  [74]  part  of  the  powers  of  pub- 
lic service  corporations,  and  covenanting  that  the  powers  not 
wholly  abrogated  shall  not  be  exercised  as  they  might  other- 
wise have  been  and  as  may  prove  to  be  essential  to  giving 
good  service  and  to  avoiding  monopoly.  For  example,  in 
Chicago^  etCj  Co.  v.  PuUman^  etCy  Co.^  139  U-  S.  79, 11  Sup. 
Ct.  490,  35  L.  Ed.  97,  a  contract  by  the  railroad  to  give  to 
the  Pullman  Company  the  exclusive  right  to  furnish  sleep- 
ing cars  to  the  railroad  was  sustained ;  but  the  contract  was 
for  a  period  of  only  15  years,  and  contained  an  option  by 
which,  if  unsatisfactory,  it  might  be  terminated  in  5  yeara 
Such  a  contract  was,  essentially,  of  a  different  character 
from  those  now  involved,  because  of  the  entire  practicabilily 
of  exchanging  long-distance  telephone  business  with  more 
than  one  company,  contrasted  with  the  practical  difficulties 
which  might  attend  the  attempted  use  of  the  same  railroad 
track  for  sleeping  cars  of  different  systems;  but,  aside  ttowi 
this  practical  distinction,  the  opinion  does  not  indicate  to  us 
that  the  exclusive  sleeping  car  contract  would  have  I 
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tftined  if  it  had  been  for  the  period  of  99  years,  and  if  it 
had  been  one  of  a  system  of  similar  contracts  covering  or 
attempting  to  cover  all  the  railroads  in  a  large  territory. 
The  Supreme  Court  has  also  sustained  exclusive  contracts 
for  hauling  express  cars  (St.  LauiSy  etc.^  Co.  v.  Southern 
Exp.  Co.,  117  U-  S.  1,  6  Sup.  Ct  542,  628,  29  L.  Ed.  791) ; 
but  this  is  less  analogous  than  the  Pullman  case.  On  the 
other  hand,  the  view  wcT  take  is  supported,  more  or  less  per- 
fectly, by  Beasley  v.  Texm  Pac.  Ry.  Co.,  191  U.  S.  492,  497, 
24  Sup.  Ct.  164,  48  L.  Ed.  274;  State  v.  Telephone  Co.,  86 
Ohio  St.  296,  38  Am.  Rep.  588;  South  Chicago,  etc.,  Co.  v. 
Calumet,  etc.,  Co.,  171  111.  391,  49  N.  E.  676;  Central,  etc^ 
Co.  V.  AveriU,  199  N.  Y.  128,  92  N.  E.  206,  32  L.  R.  A.  (N. 
S.)  494,  139  Am.  St.  Rep.  878;  State  v.  CadwaMader,  172 
Ind.  619,  87  N.  E.  644,  89  N.  E.  319. 

We  are  not  unmindful  that  the  result  of  affirming  the 
decree  below  is  to  compel  what  is  said  to  be  the  weaker  of 
the  two  companies  to  defend  itself  against  commercial  ag- 
gression from  the  stronger  by  some  other  means  than  merely 
standing  upon  th^se  contracts  which  it  had  provided  for  such 
defense;  but,  in  applying  rules  of  this  kind,  we  must  look 
to  the  future  as  well  as  to  the  present.  Sustaining  these 
contracts  might,  for  the  time  being,  aid  the  weaker  and  so 
help  to  maintain  competition ;  but  it  would  at  the  same  time 
point  the  way  by  which,  in  case  of  the  voluntary  or  involun- 
tary combination  of  these  two  companies,  all  competition  or 
possibility  of  competition  would  be,  for  99  years,  excluded. 
This  entire  phase  of  the  question  is  so  well  stated  by  Judge 
Tayler  that  we  quote  with  approval  this  part  of  his  opinion : 

"The  positioii  which  counsel  for  complainant  take  comes  to  this 
when  we  analyze  it:  The  Bell  Telephone  Company  is  a  wielded  mo- 
n<q;>oly.  Some  years  ago  the  United  States  Company  concluded  to 
fight  it  The  only  way  to  fight  the  devil  was  with  fire.  The  only 
way  to  fight  the  monopoly  was  to  monopolize  aU  unoccupied  territory. 
The  way  to  monopolize  this  unoccupied  territory  was  to  go  to  a  local 
ttiephone  company  which  had  no  long-distance  connection  and  offer  to 
give  it  such  a  long-distance  connection,  provided  a  perpetual  monopoly 
of  it  was  given  in  return. 

"  This  purpose  to  destroy  the  BeU  monopoly  may  be  admitted  to  be 
virtuous.    The  method  resorted  to  was  vicious.    It  was  a  mere  repetl- 
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Umk  tnilQiHtttton  f  741)  of  the  methods  which,  wheo  t^omeA  trf  the 
BeU  GooipAny,  are  ao  bittody  4leBoeiicea.  The  phaosopfaj  that  the  end 
Justifies  the  means,  when  the  end  is  Tirtiii<ma  and  the  meana  vieloQa, 
has  long  since  been  discarded,  if  it  ever  liad  any  avowed  suBPorters. 
But  even  th>Bit  philosophy  can  not  apply  to  a  mere  business  under- 
tailing.  The  purpoee  to  destroy  the  telfe^one  monopoly  was  not  a 
virtuoua  puxyoee^  It  was  a  bnslnceB  pr^ioBitten,  which  incideBtally 
led,  we  may.  assume,  to  a  righteona  reaalL  What  heoemes  of  the 
righteous  result  when  the  means  to  accomplish  it  are  the  means  of 
unrighteousness?  The  ultimate  result  of  which  may  be  that  we 
discover  we  have  exchanged  one  master  for  another,  or  if  not,  that 
we  4iave  en^haslsed  ihe  strength  of  the  former  master.  Counsel,  of 
course,  will  not  den^  that  if  Che  B^  Oompaa^  should  acquhre  control 
of  the  complainant,  these  ceotraots  womld  be  iust  as  valid  and  the 
shield  of  our  defense  woald  be  turned  into  a  weapon  with  which  to 
destroy  us. 

^Are  the  courts  to  turn  themselves  into  inquisitors  of  the  oiinds 
of  men  and  say:  *Here  is  a  nmn  who  wants  to  do  the  world  some 
good?  Ttt  ufttimate  rasnlt  premises'  to  be  beBefldal,  but,  in  order  to 
accomplish  it,  he  must  meaqiwiiae  the  business  of  soaie  oommuiitty 
and  uHist  violate  the  law.  May  he  do  so?'  These  qoeetiona  were 
long  ago  answered,  and  yet  they  come  up  again  and  again. 

"  The  sum  of  all  this  is  that  it  does  no  good  to  destroy  one  monopoly 
by  creating  another.  Monopolies  all  look  aiilce  to  the  law.  When  they 
use  their  power  mnlawfallyv  it  is  iertha  law  to  take  suitable  Btejps  to 
punish  the  offender  and  prevent  tecunreoee  of  the  ofleoae.** 

ThedeoFse  Mow  isaffirmed,  with  ceete. 


UNITED  STATES  v.  HAMBUBO  AMESIKANISCHE 
PACKET  -  F AHRTACTEEN  -  OBSELLSCHAFT  ET 
AL* 

(Circuit  Court,  S.  D.  New  York.    December  20,  1911.) 
laoa  Fed.  Rep.  806.] 

QouuxacE  (I  47)— FoBKiSN  CoMiixscB— lMnmN4/noifAL  TkaHsioa- 
TATioN  or  Passsngkis— RsouxATioN.— The  transportation  of  paasen- 

.  gers  between  the  United  States  and  &«MH)e  iorms  a  part  of  the 
commerce  of  the  United  States  with  foreign  MKioas  asbdect  to  oon- 
gressional  regulation,  under  which  right  Oongresa  has  power  to 

•Tor  later  opinions  (216  Fed.  ffTl),  see  poti,  page  887;  (238  U.  8. 
466),  see  pori,  pag6  906. 
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proKlMt  all  <'ontraot8»  GoinbiQ«tl]Oii8»  and  conspiraQles  in  rMtralnt 
of  such  oommerce.' 

[Ed  Note. — For  other  cases,  see  Commerce,  Cent  Dig,  I  28;  Dec 
Dig.  I  47.] 
Monopolies  (I  16) — Foreign  Commerce. — A  contract  between  steam- 
ship lines  tot  divWoB  of 'Stieerac&pBsaeaflertraiispoclatloBi between 
the  United  States  and  Europe  according  to  specified  percentages, 
containing  stipulations  for  the  pooling  of  receipts  and  embracing 
provisions  to  secure  its  enforcement,  and,  while  leaving  the  fixing 
of  rates  to  iodlTidtial  discretion,  providing  tbat  'th«  Mlders  of  76 
per  cent  of  the  shares  of  traffic  might  direct  any  party  to  raiaBer 
reduce  its  chargesj  directly  and  materially  affected  foreign  conv* 
merce,  and  since,  with  reference  to  east-bound  traffic,  the  actual 
commencement  of  the  transportation  was  within  the  territory  of 
the  United  States,  the  contract  was  an  unlawful  combination  and 
conspiracy,  in  Tiolalionof  the  Fedetal  Anti-Trust  Act. 

[Bd.  Note.r— For  other  casea,  see  Moaopoliea,  Cent.  Die.  §  12;  Dee* 
Dig.  I  16.1 
Monopolies  (I  16) — Foreioiv  Cohkeece — Illegal  Contract.— Where 
a  contract  for  international  transportation  of  steerage  passengers 
between  the  United  States  and  European  ports  constituted  an  ille- 
gal combination  and  conspiracy,  in  violation  of  the  Federal  AnH* 
Trust  Act  (Act  July  2,  1880,  c.  647,.  26  Stat  209  HJ.  8.  Cbnip.  St 
1901,  p.  3200] ),  and  was  in  restraint  of  foreign  trade  and  cominecce« 
materially  aCfectlng  the  foreign  commerce  of  the  United  States,  and 
was  intended  to  be  put  into  force  there,  it  was  immaterial  where  it 
was  lentered  into,  or  that  it  was  to  be  carried  out  or  performed  In 
foreign  countries,  or  by  the  use  of  foreign  vessels. 

[Fid.  Note. — ^For  other  eases,  see  Monipoliee,  Cent  Dig.  1 12;  Dec. 
Dig.  I  16.] 

Im  equity.  Suit  by  the  United  States  agadnst  the  Hun- 
burg-Amerikamsdie  Padcet-fFakii-Actten-G^selldeliaft  md 
others.  On  demurrer  to  tbe  bill  for  waat>of  equity.  Qveiv 
ruled. 

The  bill  was  filed  by  the  United  States  under  tke  Federal 
Anti-lVust  statute,  to  restrain  a  iuftber  exeeution  ol  an 
agreement  between  certain  steamship  ^^ompaniefr  for  the  ior- 
maition  of  an  association,  called  the  ^^AtlaaticrCottfereftcey" 
mkling  to  the  carriage  of  Bteerage  pasiengers  between?  the 
United  States  and  Europe. 

Henry  A.  Wise^  IJ.  S.  Atty.,  of  New  York >C^y» 

«  Syllabus  copyrighted,  1918,  by  West  Publishing. Oompaay. 


Digitized  by  VjOOQ IC 


894  260  F2DBEAI.  BSPOBTBB,  80t. 

Opinioii  of  the  Ccmrt 

BurTmgharn^  Montgomery  dk  Beecher;  Lord^  Day  dk  Lord; 
Choate  cfe  Larocque;  Spooner  <&  Cotton;  and  A.  L.  dk  S.  F. 
Jacobs^  all  of  New  York  City,  for  defendants. 

Before  Lacombe,  Coze,  Wabd,  and  Notes,  circuit  judges. 

Notes,  circuit  judge. 

[1]  It  may  be  accepted  without  discussion  that  trans- 
portation of  passengers  between  this  country  and  Eu-[807] 
rope  forms  a  part  of  the  commerce  of  the  United  States  with 
foreign  nations.  It  is  also  clearly  established  that  Con- 
gress has  power  to  prohibit  all  contracts,  combinations,  and 
conspiracies  in  restraint  of  such  part  of  the  foreign  com- 
merce of  the  United  States.  The  real  question  here  is  not 
one  of  power  but  of  interpretation.  The  inquiry  is  whether 
that  which  is  charged  against  the  defendants  comes  within 
the  provisions  of  the  Anti:Trust  statute  and  this  inquiry  has 
two  phases: 

(1)  Does  the  agreement  in  question  directly  and  ma- 
terially affect  foreign  commerce? 

(2)  Does  such  agreement  with  the  acts  stated  in  the  peti- 
tion amount  to  an  unlawful  contract,  combination,  or  con- 
spiracy? 

[2]  The  agreement  affects  foreign  commerce  because  its 
operation  must  necessarily  divert  a  part  thereof,  viz,  the 
business  of  carrying  steerage  passengers  from  the  natural 
channels  of  free  competition  into  fixed  diannels  assigned  to 
the  parties.  The  different  lines  obtain  not  that  which  would 
come  to  them  from  their  separate  efforts  but  prescribed  and 
certain  percentages  of  tiie  traffic. 

The  agreement  directly  and  materially  affects  foreign 
commerce  and  is  partly  intra-territorial  because  it  is  to  be 
carried  out  in  part  in  the  United  States.  Confining  our- 
selves to  east-bound  traffic,  it  is  evident  tiiat  the  contract 
contemplates  the  solicitation  of  business,  die  making  of 
contracts  of  carriage,  the  taking  on  board  of  passengers, 
and  the  actual  commencement  of  transportation  within  the 
territory  of  the  United  States.  It  requires  acts  to  be  done 
in  this  country;  such  acts  are  as  material  and  essential  as 
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those  to  be  i>erfonned  abroad,  and  the  part  of  tlie  contract 
requiring  them  can  not  be  separated  from  the  remainder. 

The  prohibitions  of  the  Anti-Trust  statute  apply  broadly 
to  contracts  in  restraint  of  trade  or  commerce  with  foreign 
nations.  This  contract  directly  and  materially  affects  such 
commerce,  and  if  it  ui^awfuUy  restrains  it,  it  comes  within 
the-  statute.  We  see  nothing  to  warrant  the  contention  that 
the  act  should  be  narrowly  interpreted  as  prohibiting  only 
contracts  which  are  to  be  performed  wholly  within  the  twri- 
torial  jurisdiction  of  the  United  States  nor — if  it  were  for 
us  to  consider — any  reason  for  concluding  that  a  broader 
construction  would  lead  to  international  complications. 

[3]  As  the  contract  directly  and  materially  affects  the 
foreign  commerce  of  this  country  by  being  put  into  effect 
here,  it  is  immaterial  where  it  was  entered  into  or  by  what 
vessels  it  was  to  be,  or  has  been,  performed.  Citizens  of  for- 
eign countries  are  not  free  to  restrain  or  monopolize  the 
foreign  commerce  of  this  country  by  entering  into  combina- 
tions abroad  nor  by  employing  foreign  vessels  to  effect  their 
purpose.  Such  combinations  are  to  be  tested  by  the  same 
standard  as  similar  combinations  entered  into  here  by  citi- 
zens of  this  country.  The  vital  question  in  all  cases  is  the 
same:  Is  the  combination  to  so  operate  in  this  country  as 
to  directly  and  materially  affect  our  foreign  commerce? 
As  said  by  the  Circuit  Court  of  Appeals  for  this  circuit  in 
Thomsen  v.  Umon  Castle  Mail  S.  S.  Co.,  166  Fed.  251,  92 
C.  C.  A.  315: 

"  That  the  combination  was  formed  in  a  foreign  country  is  likewise 
immateriaL  It  affected  the  foreign  commerce  of  this  country  and 
was  to  be  put  into  operation  here." 

[808]  The  final  inquiry  is  whether  the  acts  and  agree- 
ments of  the  defendants  as  set  forth  in  the  petition  in  addi- 
tion to  materially  and  directly  affecting  foreign  conmierce, 
restrain  it  within  the  meaning  of  the  statute.  This  inquiry 
requires  the  examination  of  the  second  phase  of  the  question 
with  which  we  started,  and  it  is  whether  such  acts  and  agree- 
ments amount  to  an  unlawful  contract,  combination,  or  con- 
spiracy. 
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Th»  peti4io&  states  the  caQtract  ^  lengtlu  It  ehows  a 
division  of  traffic  i^to  stated  percentages,  contains  stipula- 
tions for  the  pooling  of  receipts,  and  embraces  provisions  to 
secure  it^  enforcement  In  general,  the  fixing  of  rates  is 
left  to  individual  discretion,  although  the  holders  of  75  per 
cent*  of  the. shares  of  traffic  may  direct  any  party  to  raise 
or  reduce  its  charges. 

The  petition,  after  stating,  the  contract,  shows  the  methods 
adopted  by  the  associated  defendants  in  fighting  competitors 
BgA  in  forcing  them  out  of  business^  and  charges  unfairness 
sAd  oppression.  It  further  alleges  that  the  defendants  in 
carrying  out  the  combination  have  charged  excessive  and 
arbitrary  rates  to  the  public.  It  also  alleges  that  by  the 
centpaot  and  the  practices  thereunder  the  defendants  have 
obtained  a  virtual  monopoly  of  that  part  of  the  foreign 
commerceof  the  United  States  included  within  tt\B  scope  of 
thet  combination. 

Testing  the  petition  by  the  aUegatioois  which  it  contains, 
as  must  be  done  upon  demurrer,  it  is  clear  that — the  effect 
upon  foreign  commerce  being  shown — the  averments  make 
out  a  combination  and  conspiracy  in  violation  of  the  Anti- 
Tnai  statute*  Whether  or  not  the  statute  is  directed  a^dnst 
all  combinations  in  restraint  of  competition,  it  is  certain 
that  it  embraces  those  in  whidi  the  purpose  and  effect  afe  to 
charge  arbitrary  and  excessive  transportation  ratea 
Whtstber  the  statute  be  broadly  or  narrowly  construed,  it  is 
clear  that  it  prohibits  combinations  and  conspiracies  to  re- 
strain the  business  of  transporting  passengers  when  accom- 
panied with  acts  of  oppression  and  attempts  to  monopolize. 

The  demurrers  of  the  defendants  are  overruled  with  costs, 
and  they  are  assigned  to  answer  by  the  February  rule  day. 
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UNITED  STATES  v  HAMBtJBGH- AMERICAN  S.  S. 
LINE  ET  AL.» 

(District  Court,  S.  D.  New  York.    October  13,  1914.) 

[216  Fed.  Rep.,  971.] 

M01f0H>LlBS    (I  16) — OOMBMVATION  BiTWSBN  StXAICSBIP  00MPAlfIB8~ 

Violation  of  Anti-Txust  Act. — ^The  employment  by  a  combinaticm 
of  steamship  companies  engaged  in  the  trans-Atlantic  passenger 
business  of  so-called  ••  fighting  ships/'  or  extra  vessels,  which,  when 
a  vessel  not  owned  by  a  member  of  the  combination,  made  lower 
rates  than  one  which  did,  was  placed  at  a  berth  near  such  vessel, 
and  met  or  wtat  below  such  rates,  h^eld  to  constitute  an  undue  and 
unreasonable  restraint  of  foreign  trade  and  commerce,  and  an 
attempt  to  monopolize  such  commerce,  in  violation  of  Anti-Trust 
Act,  July  2, 1800,  c.  647.  ffi  1,  2,  26  Stat.,  209  (U.  S.  CJomp.  St.  1901, 
p.  S200) ;  but  the  exaction  by  the  members  of  the  combination  of 
agreements  by  their  agents  to  sell  passage  tickets  for  such  members 
only,  or  the  division  of  the  business  between  tbe  members  in  a  pre- 
determined proportion,  held  not  a  violation  of  the  act^ 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  12 ;  Dec 
Dig.  I  16.] 

In  Equity.  Suit  by  the  United  States  against  the  Ham- 
burgh'American  Steamship  Line  and  others.  Bill  dismissed 
as  to  two  defendants,  and  decree  for  complainant  for  part  of 
the  relief  prayed  for  against  the  other  defendants. 

This  is  a  proceeding  in  equity  under  the  Anti-Trust  Act 
to  terminate  and  dissolve  a  combination  of  various  trans- 
Atlantic  steamships  engaged  in  the  transportation  of  pas- 
sengers. The  transactions  complained  of  are  concerned 
mainly  with  the  transport  of  steerage  passengers. 

H.  Snowden  Marshall^  U.  S.  atty.,  and  Henry  A.  GuUer^ 
Asst.  U.  S.  Atty. 

Spooner  <&  Cotton^  of  New  York  City  (John  C.  Spooner^ 
of  New  York  City,  of  counsel),  for  Hamburgh- American 
Line,  Allan  Line,  and  Canadian  Pac.  By.  Co. 

•For  prior  opinion  of  the  District  Court  (200f  Fed.,  606),  see  •n^e, 
pageS92. 
For  opinion  of  the  Supreme  Court  (289  U.  S.  466)^  see  poBt,  fMige  906. 
^  Syllabus  copyrighted,  1914,  1915,  by  West  Publishing  Company* 
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•  Chocnte  <t  Larocque^  of  New  York  City  {Joseph  Laroeque 
and  Nelson  SMpmanj  both  of  New  York  City,  of  counsel), 
for  North  German  Lloyd  and  defendants  Schwab  and  others. 

Burlingham^  MorUgomery  dk  Beecher^  of  New  York  City 
{Charles  C.  Burling haiUj  Norman  B.  Beecher^  Charles  Bur- 
iingham  and  Roscoe  H.  Hupper^  all  of  New  York  City,  of 
counsel),  for  American  Line,  Anchor  Line,  Dominion  line, 
Holland- America  Line,  Bed  Star  Line,  White  Star  Line,  and 
defendants  Franklin,  Coverly,  and  Gips. 

Lord^  Day  dk  Lord^  of  New  York  City  {Lucius  H.  Beers 
and  Allan  B.  A.  Bradley^  of  New  York  City,  of  counsel), 
for  Cunard  S.  S.  Co.,  Limited,  and  defendant  Sumner. 

Ralph  J.  M.  BuUowa,  of  New  York  City,  for  Bussian- 
American  dine  and  defendants  Johnson  and  Strauss. 

Before  Lacx)mbe,  Coxe,  Ward,  and  Bogers,  Circuit  Judges. 

Lacx>mbe,  Circuit  Judge. 

The  writer's  opinion  as  to  what,  under  prior  decisions, 
was  the  construction  to  be  given  to  the  Sherman  [972] 
Anti-Trust  Act,  will  be  found  fully  set  forth  in  U.  S.  v. 
American  Tobacco  Co.  (C.  C),  164  Fed.  700.  If  that  con- 
struction were  followed  in  this  case,  there  could  be  no  doubt 
as  to  the  conclusion  to  be  reached  upon  the  facts  proved. 
It  is  practically  not  disputed  that,  by  the  various  agreements 
and  conferences  which  together  constitute  the  combination 
complained  of,  that  branch  of  trans-Atlantic  commerce 
which  is  concerned  with  the  transport  of  steerage  passengers 
is  arbitrarily  interfered  with,  so  that  the  proportions  of  it 
carried  by  the  various  lines  which  have  so  combined  are 
not  as  they  would  be  if  full,  free,  and  unrestricted  competi- 
tion were  the  sole  controlling  power  to  effect  the  distribution. 

Since  the  decision  above  cited,  however,  there  have  been 
two  exhaustive  opinions  of  the  Supreme  Court  dealing  with 
this  act.  Standard  OU  Co.  v.  UniUd  States,  221  U.  S.  1,  81 
Sup.  a.  502,  55  L.  Ed.  619,  84  L.  B.  A.  (N.  8.)  884,  Ann. 
Cas.  1912D,  734;  United  States  v.  American  Tobacco  Co^ 
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221  U.  S.  106,  31  Sup.  Ct.  632,  56  L.  Ed.  663.  The  effect  of 
these  would  seem  to  be  that  contracts  and  methods  of  busi- 
ness, which  do  in  fact  restrain  or  interfere  with  competition, 
are  not  to  be  held  obnoxious  to  the  provisioixs  of  the  act 
unless  such  restraint  or  interference  is  "unreasonable"  or 
"undue." 

"  Witliont  going  into  detail,  and  but  very  briefly  surveying  tlie  wliole 
field,  it  may  he  with  accuracy  said  tliat  the  dread  of  enhancement  of 
prices  and  of  other  wrongs,  which  it  was  thought  would  flow  from  the 
undue  limitation  or  competitive  conditions  caused  by  contracts  or 
other  acts  of  individuals  or  corporations,  led,  as  a  matter  of  pnbUc 
policy,  to  the  prohibition  or  treating  as  illegal  aU  contracts  or  acts 
which  were  unreasonably  restrictive  of  competitive  conditions,  either 
from  the  nature  or  character  of  the  contract  or  act,  or  where  the  sur- 
rounding circumstances  were  such  as  to  Justify  the  conclusion  that 
they  had  not  been  entered  into  or  performed  with  the  legitimate  pur- 
pose of  reasonably  forwarding  personal  interest  and  developing  trade, 
but,  on  the  contrary,  were  of  such  a  character  as  to  give  rise  to  the 
inference  or  presumption  that  they  bad  been  entered  into  or  done  with 
the  Intent  to  do  wrong  to  the  general  pubUc  and  to  limit  the  right 
of  individuals,  thus  restraining  the  free  flow  of  commerce  and  tend- 
ing to  bring  about  the  evils,  such  as  enhancement  of  prices,  which 
were  considered  to  be  against  public  policy.  *  *  *  The  statute 
*  *  *  evidenced  the  intent  not  to  restrain  the  right  to  make  and 
enforce  contracts,  whether  resulting  from  combination  or  otherwise, 
which  did  not  unduly  restrain  interstate  or  foreign  commerce,  but  to 
protect  that  commerce  from  being  restrained  by  methods,  whether  old 
or  new,  which  would  constitute  an  interference  that  is  an  undue  re- 
straint" Standard  OU  Co,  v.  United  8tat€$,  221  U.  S.  58.  59,  00;  31 
Sup.  Gt  515;  55  L.  Ed.  619;  84  L.  R.  A.  (N.  S.)  S84;  Ann.  Gas.  1912D, 
734. 

"Applying  the  rule  of  reason  to  the  construction  of  the  statute,  it 
was  held  in  the  Standard  Oil  case  that  as  the  words  'restraint  of 
trade  *  at  common  law  and  in  the  law  of  this  country  at  the  time  of 
the  adoption  of  the  Anti-Trust  Act  only  embraced  acts  or  contracts 
or  agreements  or  combinations  which  operated  to  the  prejudice  of  the 
pubUc  interests  by  unduly  restricting  competition  or  unduly  obstruct- 
ing the  due  course  of  trade  or  which,  either  because  of  their  inherent 
nature  or  effect  or  because  of  the  evident  purpose  of  the  acts,  etc.. 
Injuriously  restrained  trade,  that  the  words  as  used  in  the  statute 
were  designed  to  have  and  did  have  but  a  Uke  significance.  It  was 
therefore  pointed  out  that  the  statute  did  not  forbid  or  restrain  the 
power  to  make  normal  and  usual  contracts  to  further  trade  by  resort- 
ing to  all  normal  methods,  whether  by  agreement  or  otherwise,  to 
accomplish  such  purpose.'*  United  States  v.  American  Tobacco  Co^ 
221  U.  S.  179,  81  Sup.  Ct.e48,  55  L.  Bd.  068. 
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[97S]  To  determine  whether  any  particular  course  of 
conduct  is  or  is  not  "  undue "  or  "  unreasonable  "  involves, 
of  course,  a  consideration  of  all  the  surrounding  circum- 
stances, which  may  be  multifarious.  Moreover,  opinions 
will  sometimes  differ  as  to  what  should  be  the  answer  to  such 
a  question.  Upon  a  given  statement  of  facts  12  unpreju- 
diced jurymen  will  sometimes  unanimously  reach  the  con- 
clusion that  the  conduct  of  an  individual  evidenced  "  due " 
and  ^'  reasonable "  care  and  prudence,  when  upon  the  same 
state  of  facts  12  other  unprejudiced  jurymen  will  unani- 
mously reach  a  different  conclusion.  Courts  have  recognized 
this  uncertainty,  for  it  has  been  frequently  held  in  actions 
for  negligence  that  although  a  judge  may  direct  an  appro- 
priate verdict,  when  all  intelligent  minds  would  agree  as 
to  the  inference  to  be  drawn  from  proved  facts,  he  should 
send  the  cause  to  the  jury  whenever  there  might  be  an 
honest  difference  of  opinion  as  to  whether  the  conduct  of 
*an  individual  exhibited  "due"  and  "reasonable"  care  and 
prudence.  So,  too,  when  a  question  arises  in  an  equity  court 
as  to  the  "  reasonableness  "  of  certain  transa^icms  different 
chancellors  may  differ  in  their  answers.  Thus  in  United 
States  V.  Periodical  Clearing  Hause^  a  litigation  arising 
under  the  Sherman  Act  and  involving  certain  regulations 
made  by  what  was  known  as  the  "  Magazine  "  or  "  Period- 
ical Trust,"  this  court  was  evenly  divided  in  opinion  as  to 
whether  such  regulations  were  reasonable  or  not.* 

Referring  now  to  the  facts  in  proof :  One  of  the  matters 
complained  of  is  what  is  called  in  the  testimony  the  pro- 
viding of  "fighting  ships."  Upon  occasions  when  some 
steamship  owner  or  charterer,  not  a  member  of  the  combina- 
tion, has  put  a  vessel  on  a  berth  adjoining  (me  from  which 
vessels  of  a  member  of  the  combination  were  aboot  to  sail, 
and  has  offered  to  carry  passengers  at  a  lower  rate  than  that 
asked  by  such  member,  an  extra  vessel  has  been  put  on, 
ostensibly  by  erne  of  the  lines  in  the  combination,  but  reaUy 
by  the  combination  itself,  at  the  same  or  a  lower  rate,  and 

«  Decided  March  22,  1913,  by  dismissal  of  complaint,  for  the  reason 
that  the  Government  had  failed  to  satisfy  a  majority  of  the  court 
that  it  was  entitled  to  the  reUef  prayed  for;  not  refiorted,  as  no 
opinions  were  filed. 
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all  famve  cooperated  to  furnish  such  a  '^ fighting  ship"  and 
thereby  keep  out  the  competitor.  This  seems  clearly  to  be 
within  the  prohibition  of  the  act;  the  case  is  analogous  to 
that  presented  in  United  States  v.  Eastern  States  Retail 
Limber  Dealers^  AssuKnatian.  In  that  case  some  wholesale 
lumber  dealers,  learning  the  names  and  addresses  of  the  cus- 
tomers of  retail  dealers  who  bought  from  them,  had  taken 
away  such  customers  by  offering  to  sell  them  direct  at  whole- 
sale prices.  An^  individual  retaU  dealer,  who  had  thus  lost 
cummers,  was  of  course  free  to  give  information  of  his 
experi^ice  to  any  of  his  business  associates;  but  an  associa- 
tion of  retail  dealers  which  gathered  such  information  and 
circularized  the  retail  trade  with  a  list  of  the  names  of  the 
wholesalers  who  had  done  so  was  held  to  be  a  combination 
to  boyeott  or  blacklist,  and  a  decree  was  entered  in  this  court 
enjoining  the  further  preparation  and  issuance  of  such  circu- 
lars, which  decree  was  affirmed  on  appeal.  201  Fed.  581; 
234  U.  S-  600,  34  Sup.  Ct  951,  58  L.  Ed.  1490. 

[974]  The  testimony  (which  is  voluminous)  fails  to  sat- 
isfy us  that  the  defendants,  or  any  of  them,  have  charged 
excessive  or  exorbitant  rates  for  the  transportation  of  pas- 
sengers of  any  class,  especially  when  it  is  considered  that 
vastly  more  in  the  way  of  safety,  speed,  sanitary  conditions, 
physical  comfort,  etc.,  is  now  given  to  the  passenger  than 
was  given  to  him  before  these  agreements  and  conferences 
were  entered  into. 

Much  is  made  in  argument  of  the  circumstances  that 
members  of  the  combination  employ  only  agents  who  will 
agree  to  confine  their  business  to  selling  passage  tickets  for 
such  members.  When  the  deplorable  ccmditions  which  ex- 
isted before  this  method  of  business  was  adopted  are  con- 
sidered, it  would  seem  that  such  an  arrangement  has  greatly 
benefited  the  traveling  public,  especially  the  more  ignorant 
class  of  many  different  nationalities  which  travels  in  the 
third  class  or  steerage.  Moreover,  dealing  as  it  does  merely 
with  the  control  of  defendants'  agents,  who  are  free  to 
accept  or  decline  such  agency,  it  is  analogous  to  the  case 
which  was  presented  in  United  States  v.  Periodical  Clearing 
House^  suproy  where,  upon,  the  question  whether  or  not  such 
control  of  agents  was  or  was  not  within  the  act,  this  court 
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was  divided  in  opinion  and  dismissed  the  bill.  No  attempt 
was  made  to  review  that  decision  on  appeal.  It  is  thought, 
therefore,  that  complainant  has  not  shown  itself  entitled  to 
relief  on  this  branch  of  the  case. 

The  main  subject  matter  of  the  controversfy,  viz,  the  con- 
trolling of  transportation  so  as  to  allot  proportionate  shares 
of  it  to  the  different  defendants  who  are  in  the  combination, 
has  recently  been  most  exhaustively  considered  by  the  stand- 
ing committee  on  Merchant  Marine  and  Fisheries  under 
resolutions  of  the  House  of  Representatives  in  Congress.  It 
is  manifest  from  its  report  that  the  committee  had  before  it 
substantially  the  same  evidence  which  is  contained  in  the 
record  in  this  case.  There  is  nothing  to  add  to  the  elaborate 
presentation  of  all  sides  of  the  controversy  which  will  be 
found  in  that  report,  and  we  find  it  most  persuasive  to  the 
conclusion  that,  in  view  of  the  peculiarities  of  ocean  trans- 
portation, the  method  adopted  by  the  defendants — ^if  purged 
of  its  obnoxious  feature,  the  ^  fighting  "  ship — is  a  reasonable 
one,  which,  so  far  from  restraining  trade,  really  fosters  and 
protects  it,  by  giving  it  a  stability  which  insures  more  satb- 
factory  public  service  for  all  concerned.  Without  this 
method,  or  something  like  it,  there  would  be,  in  the  language 
of  the  committee,  one  or  other  of  two  results : 

The  Unes  would  either  engage  in  rate  wars  which  would  mean  the 
elimination  of  the  weak  and  the  sorviyal  of  the  strong,  or  to  avoid  a 
costly  struggle  they  would  consolidate  through  common  ownership. 
Either  would  mean  monopoly  fully  as  effective,  and  it  is  believed 
more  so,  than  can  exist  by  virtue  of  [this]  agreement 

It  seems,  therefore,  that  this  particular  combination  comes 
fairly  within  the  exception  to  a  strictly  literal  construction 
of  the  statute,  which  is  indicated  in  the  Standard  Oil  and 
Tobacco  cases. 

The  Allan  Line  and  Canadian  Pacific  Line  withdrew  from 
the  fighting-ship  agreement  before  the  bill  was  filed.  As  to 
both  these  defend  [976]  ants  the  bill  is  dismissed.  As  to  the 
other  defendants,  injunction  will  issue  against  the  continu- 
ance of  the  '^  fighting  ships,'^  and  as  to  the  other  prayers 
for  relief,  the  bill  is  dismissed.  Since  the  Government  has 
not  prevailed  on  the  main  part  of  the  case,  the  decree  will 
be  without  costs. 
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UNITED  STATES  OF  AMERICA  v.  HAMBURG- 
AMERIKANISCHE  PACKETFAHRT-ACTIEN 
GESELLSCHAFT.* 

HAMBURG-AMERIKANISCHE  PACKETFAHRT- 
ACTIEN  GESELLSCHAFT,  APPELLANTS,  v. 
UNITED  STATES  OF  AMERICA. 

APPEALS  FROM  THE  DISTRICT  GOUST  OF  THE  tTNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

Nos.  288,  8S2.  Argued  November  8,  4, 1915.— Decided  January  10, 1916. 

[239  U.  S.,  466.1 

This  court  can  not  pass  upon  questions  which  haye,  as  an  ineyitable 
legal  consequence  of  the  Europan  war  now  flagrant,  become  moot 

This  court  takes  Judicial  notice  of  the  European  war  and  that  its  in- 
[467]  eyitable  consequence  has  been  to  interrupt  the  steamship 
business  between  this  country  and  Europe.* 

It  is  a  rule  of  this  court,  based  on  fundamental  principles  of  puWc 
policy,  not  to  establish  a  rule  for  controlling  predicted  future  con- 
duct ;  and  it  will  not  decide  a  case,  involving  a  combination  alleged 
to  be  in  violation  of  the  Anti-Trust  Act,  which  has  become  moot  as 
a  legal  consequence  of  war,  because  of  probability  of  its  being  re- 
created on  the  cessation  of  war.  California  y.  Ban  Pablo  R,  R.,  149 
U.  S.  808. 

The  power  of  this  court  can  not  be  enlarged  or  its  duty  aifected  in 
regard  to  the  decision  of  a  moot  case  by  stipulation  of  parties  or 
counsel. 

Where  a  case  to  dissolve  a  combination  alleged  to  be  illegal  under  the 
Anti-Trust  Act  has  become  moot  and  this  court  has  thus  been  pre- 
vented from  deciding  it  upon  the  merits,  and  the  court  below  de- 
cided against  the  Government,  the  course  most  consonant  with  jus- 
tice is  to  reverse,  with  directions  to  dismiss  the  bill  without 
prejudice  to  the  Government  in  the  future  to  assail  any  actual  con- 
tract or  combination  deemed  to  offend  the  Anti-Trust  Act 
216  Fed.  Rep.  971,  reversed. 

•For  opinions  of  the  District  Court    (200  Fed.  806),  see  ante, 
page  892.    (216  Fed.  971),  see  ante,  page  897. 
*  Syllabus  copyrighted,  1916,  by  The  Banks  Law  Publishing  Gom- 
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The  itete,  which  iovotve  the  construction^  and^ppUc^tjon  i 
of  the  Shermau  Anti-Trust  Act  of  Jtdj  My  1890,  and  the 
practice  of  this  court  in  regard  to  cas^a  which  jhave  beoome 
moot,  and  the  effect  of  the  legal  consequence  of  war,  are 
stdfted  in  the  opini(m. 

Mr.  O.  CarroU  Toddy  Assistant  to*  the  Attamej  Genend, 
with  whom  Mr.  Thurlaw  M.  Oardan^  Special  Assistant  to 
the  Attorney  Gttoeral,.  was  on  the  bciaf  for  the  United- 
States. 

Mf.  OJiarle^  P.  Spooner^  with  whom  ^¥f  .  John^  0.  Spoon^r 
and  Mr.  James  L.  Bishop  were  on  the  brief  for  Hamburg- 
American  Steamship  Company. 

Mr.  Lucius  B.  Beers,  with  whom  Mr.  AUan  B.  A.  Brad- 
ley, was  on  the  brief  for  Cunard  Steamdiip  Company  and 
otheKBL 

Mt.'  Charles  C.  Burlingham,  with  whom  Mr.  Roscoe  H. 
Hupper  was  on  the  brief  for  American  Line  and  others. 

[468]  Mr.  Joseph  Larocque,  with  whom  Mr.  WHUam  O. 
Oh^ate  andiifr.  Nslson^Shipman  were  on  the  brief,  for  North 
(German  Lloyd  and  others. 

Mt;  Ralph  James  M.  Bullowa  for  defendants  Johnson 
and  Straus,  agents  of  Russian  East  Asiatic  Steamship  Com- 
pany^ hti.j  submitted. 

Mr.  Chief  Justioe  Whttb  deli^eiied'  the  opinion  of  the 
court 

The  United  States  on  January  4,  1911,  commenced  this 
suit  to  prevent  the  further  execution  of  ui  agre^nent  to 
which  the  defendants  were  parties  and  which  it  was  charged 
constituted  the  foimdation  of  an  illegal  combination  in 
violation  of  the  Anti-Trust  Act  of  July  2,  1890  (26  Stat 
209,  c.  647).  The  relief  asked,  moreover,  in  the  nature  .of 
things  embraced  certain  subsidiary  agreements  made  during 
the  course  of  the  execution  of  the  main  contract  in  further- 
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anceof  its  alleged  prohibited  result  The  prinoip^l  agree* 
ment  was  made  in  1908  to  last  until  PVbruary  28,  1911,  but 
was  to  continue  in  force  thereafter  from  year  to  year  unless 
not  later  thau  Deoembec  1st  of  each  year  a  notice  of  the 
intention  not  to  continue  was  given.  On  December  3,  1910, 
however,  just  a  month  before  this  suit  was.  filed,  the  agree^ 
ment  in  question  was  renewed  for  a  period  of  five  years. 

We.give  from  the  argument  on  behalf  of  the  United  States 
a  statement  of  the  corporate  defendants  to  the  bUl,  some  of. 
whmn  had  become  parlies  to  the  alleged  illegal  combination 
by  subsidiary  agreement  or  agreements  made  at  a  later  date 
than  the  original  contract. 

1.  The  Allan  Line  Steamship  Company,  Limited,  hereafter  called 
the  "AUan  JLine»"  a  British  corporation,  operating  from  Portland^ 
Boston,  and  Philadelphia  to  London,  Liverpool,  and  Glasgow  and . 
retoro. 

[469]  -2.  International  Mercantile  Marine  Ck>mpany,  a  New  Jersey 
corporation,  operating  from  New  York  and  Philadelphia  to  Liverpool 
and  Southampton  and  retam. 

A.  Its  ships,  together  with  those  of  its  subsidiary  con^mny,  defend- 
ant International  Navigation  Ck>mpaiiy,  limited,  also  <M;>erating  from  . 
New  York  and  Philadelphia  to  Liverpool  axid  Southampton,  •  «  • 
are  referred  to  as  the  "Ameriean  Line."  Besides  Intemstional 
Navlsatlen  Oempany,  Limited^  it  also  controls  through  stock  owner*' 
shipi-the' defendants  British  and  North  Atlantic  Steam  Navlgatlen 
Company,  Limited,  Sodete  Anenyme  de  Navigation  Beige  Amerlcalne, 
and  Oceanic  Steam  Navigation  Ooo^ny,  Limited. 

4w  British  and  North  Atlantic  Steam  Navigation  Goiqpany,  Um* 
Ited^  a  British  oorpcn-ation,  hereafter  called  the  "Dominion  Line,*' 
opevatlng  from  Portland  to  Liverpool  end  return. 

5.  Soclete  Anonyms  de  Navigation  B^ge  AraeHcaid^  a  Belgian 
corporation,  hereafter  called  the  **  Red  Star  Llasv"  operating  from 
New  York  and  Philadelphia  to  Antwerp  and  return. 

a  Oceanic  Steam  Navlgatlen  Company,  Limited,  a  British  cor* 
porationj  hereafter  caUed  the  *' White  Star  Line,"  oporatlnc;  fross 
New  York  and  Boston  to  Liverpool  and  Soutbamptoo  and  return. 

7.  The  anchor  line  (Henderson  Brothers),  Limited,  a  British  cor^ 
poratlon,  hereafter  called  the  ** Anchor  Line,"  operating  from.  New 
York  to  Glasgow  and  return. 

a  Canadian  Pacific  RaUwiv  Company,  a  Canadian  oorporatloBt 
operating  a  regular  line  of  steam^tpe,  hereafter  called  the  "  Cana- 
dian Pacific  Line,"  from'  Montreal,  Quebec,  and 'St  John  in  the" 
Dominion  of  Canada  to  Liverpool,  England,  and  retm.    It  else 
owns  and  ojptamtM  a  trans-continental  railroad-  which,  partly  ilirovgli 
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branches  running  into  the  United  States  and  partly  thnrafl^  connec- 
tions with  the  Wabash  and  other  American  railroads,  [470]  trans- 
ports a  substantial  proportion  (12  per  cent)  of  its  steamship  pas- 
sengers to  and  from  points  in  this  country. 

9.  "The  Cunard  Steamship  Company,  Limited,  a  British  corpora- 
tion, hereafter  called  the  'Cunard  Line,*  operating  from  New  York 
and  Boston  to  Liverpool  In  England,  Flume  in  Hungary,  and  Trieste 
in  Austria,  and  return. 

10.  "  Hamburg- Americkanlsche  Packetfahrt-Actien  QeselhKhaft,  a 
German  corporation,  hereafter  called  the  'Hamburg-American  Line,* 
operating  from  New  York  to  Hamburg  and  return. 

11.  "  Nord  Deutscfaer  Lloyd,  a  German  corporation,  hereafter  called 
the  '  North  Gennan  Lloyd  Line,'  operating  from  New  York,  Baltimore, 
and  Galveston  to  Bremen  and  return. 

12.  "  Nederlandsh-Amerikaansdie  Stoomvaart  MaatBchapiJ  (Hol- 
land-Amerika  Lijn),  a  Netherlands  corporation,  hereafter  called  the 
'Holland-American  Line,'  operating  between  New  York  and  Rotter- 
dam and  return. 

18.  "Russian  East  Asiatic  Steamship  Company,  a  Russian  cor- 
poration, hereafter  called  the  '  Russian-America  Line,'  operating  be- 
tween New  York  and  Libau,  Russia*  and  return." 

The  individuals  named  as  defendants  were  the  principal  officers 
and  agents  in  this  country  of  the  corporate  defendants.  We  extract 
from  the  argument  on  behalf  of  the  Government  the  following  state- 
ment of  the  main  provisions  of  the  principal  agreement 

"(1)  The  parties  guarantee  to  each  other  certain  d^nlte  percent- 
ages of  the  entire  steerage  traffic  carried  by  th^n  both  eastbonnd 
and  westbound  between  European  ports  and  the  United  States  and 
Canada,  except  Mediterranean  passengers. 

"(2)  Any  line  exceeding  its  allotment  must  pay  into  the  pool  a 
compensation  price  of  £4  for  each  excess  passenger,  which  sum  is  to 
be  paid  proportionately  to  the  line  or  lines  [471]  which  have 
not  carried  their  full  quota.  It  is  expressly  stated  that  this  pro- 
vision '  forms  \>ne  of  the  main  features  of  the  entire  contract' 

"(8)  Each  line  most  make  a  weekly  report  of  the  number  of  steer- 
age passengers  carried,  and  from  these  the  secretary  of  the  pool 
compiles  weekly  statements  showing  the  pool  position  of  each  line. 
He  also  prepares  each  month  provisional  accounts  of  the  compensa- 
tion due  from  lines  which  have  exceeded  their  quota.  This  must 
be  paid  immediately  on  pain  of  heavy  p^ialties.  Final  settlemoitB 
are  made  at  the  end  of  each  year. 

"(4)  Each  line  undertakes  to  arrange  its  rates  and  service  in  such 
manner  that  the  number  of  ste^ age  passengers  it  actually  carries 
shall  correspond  as  nearly  as  possible  with  the  number  allotted  to  it 
by  the  contract  If  any  line  exceeds  its  proportion  it  is  in  duty 
bound  to  adopt  measures  calculated  to  bring  about  a  correct  adjust- 
ment   The  other  lines  may  either  await  the  action  of  the  individual 


Digitized  by  VjOOQ IC 


UNITED  BTATB8  V.  HAMBUBOH-AMEBIOAN  LINE.      907 

Opinion  of  tiie  CkNirt 

line  or  a  maj<Mrity  of  the  lines  representing  75  per  omt  of  the  pool 
shares  can  immediately  order  rates  on  a  pins  line  to  be  raised  or 
rates  on  a  minus  line  to  be  lowered,  and  from  this  order  there  is  no 
appeal.  It  is  expressly  stated,  however,  that  'all  parties  were 
unanmously  of  the  opinion  that  the  adjustment  is,  whenever  practi- 
cable, to  be  effected  not  by  reducing  the  rates  of  one  line  but  on  the 
contrary  by  raising  the  rates  of  one  or  several  of  the  lines.' 

*'(5)  No  line  has  the  right  to  alter  its  steerage  rates  without  hav- 
ing previously  informed  the  secretary;  i.  e.,  all  lines  are  bound  to 
maintain  existing  rates  until  the  other  pool  members  are  notified. 

"(6)  No  circulars  or  publications  shall  be  issued  by  any  line  re- 
flecting upon  or  instituting  comparisons  with  any  other  conference 
line  unfavorable  to  the  latter,  and  no  party  shall  suppwt  (advertise 
in)  any  newspaper  which  shall  systematically  attack  any  conference 
line. 

"(7)  To  insure  the  faithful  performance  of  the  agree-  [472] 
ment,  each  line  deposits  with  the  secretary  a  promissory  note  in  the 
amount  of  £1,000  for  each  per  cent  of  traffic  allotted  to  It  in  the 
pooL  From  this  amount  penalties  may  be  collected  ranging  from 
£250  for  smaller  infractions  to  the  forfeiture  of  the  entire  d^)osit 
if  the  line  withdraws  from  the  agreement  before  its  expiration,  re- 
fuses to  pay  compensation  money,  or  assists  directly  or  indirectly 
any  opposition  line. 

"(8)  New  lines  may  be  admitted  or  the  terms  of « the  agreement 
altered  only  by  unanimous  vote,  unless  otherwise  inrovided  in  the 
contract 

"(9)  To  assist  in  the  carrying  out  of  the  agreement  a  secretary 
was  ai^K>inted. 

"(10)  Regular  meetings  are  to  be  held  alternately  at  London  and 
Ck>logne  for  the  purpose  of  carrying  out  this  agreement  and  agree- 
meatB  collateral  thereto.  These  meetings  constitute  what  is  called 
The  Atlantic  Conference. 

"Representatives  of  the  Atlantic  (Conference  Lines  likewise  meet 
in  New  York  in  what  is  called  the  American  Atlantic  Conference  or 
New  York  Conference." 

It  is  to  be  observed  in  addition  that  the  agreement  ex- 
pressly provided  that  the  withdrawal  of  any  one  of  the  lines 
fr<Hn  the  contract  should  release  all  others  from  all  future 
obligation  unless  the  others  agreed  among  themselves  to 
continue. 

To  the  elucidation  of  the  view  we  take  of  the  case  it 
suffices  to  say  that  as  the  result  of  the  answers  of  the  de- 
fendants the  issues  which  arose  for  decision  were  twofold 
in  character :  Did  the  Anti-Trust  Act  relate  to  the  business 
of  ocean  transportation  with  which  the  assailed  agreement 
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and- those*  subsidiaffy  to  it  were  eonoerned;  and  if  so,  did  the 
agreements  and  the  conduct  of  the  defendants  under  them 
constitute  a  violation  of  the  provisions  of  the  Anti-Trust 
Act? 

The  court  below,  although  deciding  that  the  ocean 
[473]  transportation  covered  by  the  main  agreem^it  was 
under  the  control  of  the  Anti-Trust  Act,  yet  held  that  the 
assailed  contract  and  the  action  of  the  parties  under  it  were 
not  within  the  terms  of  the  act,  and  therefore  that  the  com- 
plaiat  of  the  Grovemment  on  that  subject  was  without  foun- 
dation. The  court,  however,  ccmcluded  that  a  certain  sub- 
sidiary agreement  which  had  been  entered  into  in  the  process 
of  the  execution  of  the  original  agreement  had  given  rise  to 
a  practice  which  was  reprobated  by  the  Anti-Trust  Act  and 
the  further  execution  of  such  agreement  and  the  carrying 
out  of  the  praetice  under  it  were  by  the  decree  forbidden. 
The  court  reached  these  conclusions  upon  opinions  formed 
concerning  the  nature  and  character  of  ocean  transporta- 
tion with  which  the  agreement  was  concerned,  the  evils 
which  had  existed  in  the  traffic  and  which  it  was  the  purpose 
of  the  agreeinent  to  remedy,  the  practice  of  the  commercial 
world  in  dealing  with  such  transportation  in  the  past,  the 
benefit  which  had  resulted  to  commerce  from  the  execution 
of  the  agreement,  the  reflex  light  thrown  upon  its  intent  and 
object  by  the  reasonable  rates  which  had  been  applied  in  its 
executicm,  and  many  other  conditions  which  had  come  to 
pass  as  a  result  of  the  agreement  tending  to  the  ameliora- 
tion of  the  conditions  of  steerage  travel  and  the  resulting 
benefaction  to  the  safety,  comfort,  and  health  of  the  mil- 
lions of  human  beings  traveling  by  steerage,  to  which  class 
of  traffic  alone  the  contract  related.    (216  Fed.  Rep.  97L) 

The  contentions  which  presiunably  were  urged  in  the 
court  below  and  which  it  is  deemed  by  the  parties  here  arise 
for  decision  will  at  once  appear  by  giving  a  brief  statement 
concerning  those  made  on  this  appeal  by  the  United  States 
and  by  the  defendants  as  appellees  or  on  a  cross  appeal.  On 
behalf  of  the  United  States  it  is  insisted  that  the  provisions 
of  the  Anti -Trust  act  govern  the  subject,  that  the  terms  of 
the  agreement  constitute  a  plain  violation  of  that  act,  that  the 
conduct  of  the  parties  imder  [474]  it  add  additional  force 
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to  the  oonsiderations  arising  from  the  text  of  the  contract, 
since  it  demonstrates  that  the  purpose  of  the  agreement  was 
to  destroy  competition,  to  acquire  dominion  over  rates,  and  to 
fix  them  as  the  result  of  monopoly,  and' that  it' is  wholly 
irrelevant  to  inquire  whether  in  executing  the  wrongful  pow- 
ers which  were  acquired  by  the  contract  the  parties  were 
beneficent  in  their  action,  since  what  the  act  forbids  is  the 
monopoly  and  the  combination  for  the  purpose  of  obtaining 
monopoly,  and  there  is  no  distinction  in  the  act  between 
a  good  monopoly  and  a  bad  one.  On  the  other  hand,  the 
contentions  of  the  defendants  are  as  follows :  First,  that  con- 
ceding the  power,  it  is  not  to  be  assumed,  in  the  absence 
of  express  declaration  to  that  effect,  that  the  purpose  of 
Congress  in  the  Anti-Trust  act  was  to  extend  its  authority 
into  foreign  countries  to  prevent  the  execution  in  sudi  coun- 
tries, of  contracts  which  were  there  legal  and  which  were 
intended,  in  view  of  the  conditions  there  prevailing,  to  bet- 
ter enable  the  discharge  by  ocean  carriers  of  their  duty. 
Second,  that  it  appears  from  subsequent  legislation  of  Con- 
gress that  it  was  not  its  intention  to  deal  with  ocean  trans- 
portation from  and  to  foreign  countries  by  the  Anti-Trust  act, 
since  such  transportation  was  dealt  with  in  subsequent  legis- 
lation in  a  manner  which  persuai^vely  leads  to  such  condu* 
sion.  Tariff  act  of  August  27, 1894,  c.  849,  §§  73-77, 28  Stat. 
609,  670;  tariff  act  of  July  24,  1897,  c.  11,  §  34,  80  Stat.  161, 
218;  joint  resolution,  September  19,  1914,  No.  43,  88  Stat. 
779.  Third,  that  in  fully  investigating  and  considering  the 
question  whether  ocean  transportation  to  and  from  foreign 
countries  was  induded  in  the  Anti-Trust  act,  in  an  elaborate 
report  a  committee  of  the  House  of  Representatives  had  ex- 
pressed conclusions  in  conflict  with  the  view  that  Uie  act  did 
apply  and  had  recommended  the  adoption  of  l^slation  to 
guard  against  evils  in  such  traffic,  if  aay,  and  which  legis- 
lation, if  adopted,  would  be  in  a  large  sense  incompati-  [476] 
ble  with  the  conclusion  that  the  Anti-Trust  act  was  applicable 
to  such  transportation. 

While  this  mere  outline  shows  the  questions  which. are  at 
issue  and  which  would  require  to  be  considered  if  we  had 
the  right  to  decide  the  controversy,  it  at  once  further  demon- 
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sirates  that  we  may  not,  without  disregarding  our  duty,  pass 
upon  them  because  of  their  absolute  want  of  present  actu- 
ality— that  is,  because  of  their  now  moot  character  as  an 
inevitable  legal  consequence  q)ringing  from  the  European 
war  which  is  now  flagrant — a  matter  of  which  we  take 
judicial  notice.  Montgomery  v.  United  States^  15  Wall.  395 ; 
United  States  v.  Lapene^  17  Wall.  601 ;  7  Moore's  Interna- 
tional Law  Digest,  244, 250.  The  legal  proposition  is  not  in 
substance  controverted,  but  it  is  urged  in  view  of  the  char- 
acter of  the  questions  and  the  possibility  or  probability  that 
on  the  cessation  of  war  the  parties  will  resume  or  re-create 
their  asserted  illegal  combination,  we  should  now  decide 
the  controversies  in  order  that  by  operation  of  the  rule  to 
be  established  any  attempt  at  renewal  of  or  creation  of  the 
combination  in  the  future  will  be  rendered  impossible.  But 
this  merely  upon  a  prophecy  as  to  future  conditions  invokes 
the  exercise  of  judicial  power  not  to  decide  an  existing  con- 
troversy, but  to  establish  a  rule  for  controlling  predicted 
future  conduct,  contrary  to  the  elementary  principle  which 
was  thus  stated  in  California  v.  San  Pablo  dk  Tulare  R.  R., 
149  U.  S.  308,  314:  "The  duty  of  this  court,  as  of  every 
judicial  tribunal,  is  limited  to  determining  rights  of  persons 
or  of  property,  which  are  actually  controverted  in  the  par- 
ticular case  before  it  When,  in  determining  such  rights,  it 
becomes  necessary  to  give  an  opinion  upon  a  question  of 
law,  that  opinion  may  have  weight  as  a  precedent  for  future 
decisions.  But  the  court  is  not  empowered  to  decide  moot 
questions  or  abstract  propositions,  or  to  declare,  for  the 
government  of  future  cases,  principles  or  rules  of  law  which 
can  not  affect  the  result  as  to  the  thing  in  issue  [476]  in  the 
case  before  it.  No  stipulation  of  parties  or  counsel,  whether 
in  the  case  before  the  court  or  in  any  other  case,  can  enlarge 
the  power,  or  affect  the  duty,  of  the  court  in  this  regard." 

See  also  Lord  v.  Veazie^  8  How.  251 ;  Cheong  Ah  Moy  v. 
United  States,  118  U.  S.  216;  LUile  v.  Bowers,  134  U.  S.  547; 
Jones  V.  Montague,  194  U.  S.  147;  Security  Life  Insurance 
Co.  V.  Prewitt,  200  U.  8.  446;  Richardson  v.  McChesney, 
218  U.  &  487;  4^ms  v.  Wood^  286  U.  S.  76. 
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Our  attenticMi  has  indeed  been  directed  to  a  recent  decision 
in  United  States  v.  Prince  Line,  Limited^  220  Fed.  Bep.  230. 
where  although  it  was  recognized  that  ^'The  combination 
against  which  this  proceeding  is  directed,  composed  of  two 
British  and  two  German  steamship  companies,  has  been 
practically  dissolved  as  a  result  of  the  European  war,'^  and 
the  questions  presented  ^^  have  become  largely  academic,'^  the 
court  nevertheless  proceeded  to  consider  and  dispose  of  the 
case  on  the  merits,  observing  in  conclusion,  however:  ^'In 
view  of  the  fact  that  the  logic  of  events  has  turned  this  in- 
vestigation into  an  autopsy,  instead  of  a  determination  of 
live  issues  it  seems  unnecessary  to  discuss  the  persuasiveness 
of  the  proofs,"  etc.  But  we  can  not  give  our  implied  sanc- 
tion to  what  was  thus  done  or  accept  the  persuasiveness  of 
the  reasoning  upon  which  the  action  was  based  in  view  of  the 
settled  decisions  of  this  court  to  the  contrary  and  the  funda- 
mental principles  of  public  policy  upon  which  they  are 
based.  In  fact  at  this  term,  although  we  were  pressed  to 
take  jurisdiction  of  a  cause  in  a  capital  case  after  the  death 
penalty  had  been  inflicted  on  the  accused,  we  declined  to  do 
so  and  dismissed  for  want  of  jurisidction  because  the  case 
had  become  a  moot  one.  Director  of  Prisons  v.  Court  of 
First  Instance  of  the  Province  of  CavitCj  posty  p.  633. 

Nor  is  there  anything  in  United  States  v.  Trans-Missouri 
Freight  Association^  166  U.  S.  290,  and  Southern  Pacific 
Terminal  Co.  v.  Interstate  Commerce  Commission^  219  U.  S. 
[477]  498,  which  conflicts  with  this  fundamental  doctrine. 
In  the  first,  the  Trans-Missouri  casCj  a  combination  between 
railroads  charged  to  be  illegal  was  by  consent  dissolved 
and  it  was  held  that  in  view  of  the  continued  operation  of 
the  railroads  and  the  relations  between  them  their  mere 
consent  did  not  relieve  of  the  duty  to  pass  upon  the  pend- 
ing charge  of  illegality  under  the  statute  of  their  previous 
conduct,  since  by  the  mere  volition  of  the  parties  the  com- 
bination coidd  come  into  existence  at  any  moment.  Leaving 
aside  some  immaterial  differences,  in  terms  the  ruling  in 
the  Southern  Pacific  case  was  based  upon  the  decision  in  the 
TranS'Missouri  case.  Here  on  the  contrarjr  the  business  in 
which  the  parties  to  the  combination  were  engaged  has  by 
force  of  events  beyond  their  control  ceased  and  by  the  same 
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town  in  3fSB»  -   ^/rwgjK,  I»  TL  ^-  «L 
nnns  maHznc'  froB  *iie'  &ct  rimt  rfar  ivwie  of^ : 


Altfan«ii|h  .t  in  ioOamw 

-pmauB  to  'i» 

•▼f  tTttKB-  CD  rim 

pm  -w^vB  -i^iiiar  lii  Himi  iimiil  .md  m  ^Rmr  if  tke  ^ 

ntiniB  of  iie^  Anti-T^iar  lec    ^  < 

n    -nmtJk   ^T^rrmw  331  'InU  '^/X  r;  ^    nil       i^       '^   !•&& 

^thoot  It  u!  -ooBiderm^  itm  jium  '^f  dto  -aav  iMlVf 
ui  ouBC  np    «Mi  ?aieiv   ipon  JWJwrnninm^  ivistf  ^vdl  'i» 

'he  .uMtirm  il  rfaat  li^&x  jod  Ji  -iaw  '^f  di^  SBtnre  ^km 
'hancter  >f  ize  iniiijliiwii  ^viuciL  !asFV'  aoBsd  the  ^^wtm  ro 
*^>c>cnai»  nfloc.  -v^  ire-  *f  lumMi  dar  tfav  maim  of  ;iHfeiD» 
•f3a«-t  -iuu  'he  ndzmEnc  lemr  ^tfioaid  ai*  v  nil  iiiitftiii  to 
^vaiid  '▼hen  '▼ithoQt  isv^  ^ntt  if  dto^  Qaftm—Jit  dim,  Is 
no   jin>m  jd  ^BTig^p  x  iDOK  die  ssitft.  bat  tkac  ir  ^ihuwhl 

"^tr.   nrercDiB  *o   iirTn:.sff  ^im  bin  olUmiI  pRfviiDe  t»  the 

txEcrarr  ir  tmbniatioii  W*— ''f  *m  lAni  iMiBiK  tke  4»»f.> 
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